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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 
• every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 

and “As Passed”); 
• the accompanying documents published with the “As Introduced” print of the Bill 

(and any revised versions published at later Stages); 
• every Marshalled List of amendments from Stages 2 and 3; 
• every Groupings list from Stages 2 and 3; 
• the lead Committee’s “Stage 1 report” (which itself includes reports of other 

committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

• the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 
• the Official Report of Stage 2 committee consideration; 
• the Minutes (or relevant extracts) of relevant Committee meetings and of the 

Parliament for Stages 1 and 3. 
 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected.  An exception is the Groupings of 
Amendments (a list of amendments in debating order was included in the original 
documents to assist members during actual proceedings but is omitted here as the 
text of the amendments is already contained in the Marshalled Lists of Amendments).   
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 
• Introduction, followed by publication of the Bill and its accompanying documents; 
• Stage 1: the Bill is first referred to a relevant committee, which produces a report 

informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

• Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

• Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 



  

 

After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 

 

Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 

 

The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk). 

 

The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 

 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above.  The main point to note in terms of differences between the content 
of this volume and the standard content described above is that various pieces of 
correspondence and additional information received from the Scottish Executive are 
included at various points in order to provide a fuller picture of the Bill’s 
Parliamentary passage.  
 
Forthcoming titles 

The next titles in this series will be: 
 
• SPPB 93: Budget (Scotland) (No.3) Bill 2006 
• SPPB 94: Scottish Schools (Parental Involvement) Bill 2005 
• SPPB 95: Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill 2006 
• SPPB 96: Police, Public Order and Criminal Justice (Scotland) Bill 2005 
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Human Tissue (Scotland) Bill 1
Part 1—Transplantation etc.

SP Bill 42 Session 2 (2005)

ACCOMPANYING DOCUMENTS
Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 42-EN.  A Policy Memorandum is printed separately as SP Bill 42-PM.

Human Tissue (Scotland) Bill
[AS INTRODUCED]

An Act of the Scottish Parliament to make provision in relation to activities involving human 
tissue.

PART 1

TRANSPLANTATION ETC.

General functions of the Scottish Ministers5

1 Duties of the Scottish Ministers as respects transplantation, donation of body parts 
etc.

It is the duty of the Scottish Ministers to—

(a) promote, support and develop programmes of transplantation;

(b) promote information and awareness about the donation for transplantation of parts 10

of a human body;

(c) promote the taking of any necessary measures relating to the quality and safety, 
storage and use of any such part donated for that purpose.

2 Assistance and support

(1) The Scottish Ministers may provide assistance and support to any person providing, or 15

proposing to provide, a service relating to transplantation.

(2) Assistance and support provided under subsection (1) is to be provided on such terms, 
including terms as to payment, as the Scottish Ministers think fit.

(3) In this section, “assistance” includes financial assistance.

Use of part of body of deceased person for transplantation, research etc.20

3 Use of part of body of deceased person for transplantation, research etc.

(1) Part of the body of a deceased person may be removed from the body and used, for the 
purposes of—

(a) transplantation;

(b) research;25

5
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(c) education or training;

(d) audit,

only if the requirements of subsection (2) are satisfied as respects the part.

(2) The requirements are that—

(a) the removal and use for the purpose in question are authorised in accordance with 5

section 6, 7, 9, 10 or, as the case may be, 11; and

(b) the removal is carried out in accordance with section 12.

4 Disapplication of sections 3, 6 to 12 and 14 in certain circumstances

Sections 3, 6 to 12 and 14 do not apply—

(a) to anything done for the purposes of the functions or under the authority of the 10

procurator fiscal;

(b) in relation to the removal of any part of the body of a deceased person during a 
post-mortem examination of the body or the subsequent retention and use of the 
part or in relation to retention and use of a part of a body to which section 31
applies; or15

(c) in relation to retention and use of tissue sample to which section 33 or 42 applies 
or an organ to which section 35 or 43 applies.

5 Consent by procurator fiscal to removal of part of body

(1) Where a person knows, or has reason to believe, that an examination of the body of a 
deceased person is, or may be, required for the purposes of the functions of the 20

procurator fiscal, the person may not, except with the consent of the procurator fiscal, 
remove from the body any part of it, or authorise such removal, for a purpose referred to 
in section 3(1).

(2) For the purposes of subsection (1), consent by the procurator fiscal may be given 
verbally and if so given is to be confirmed in writing as soon as is reasonably 25

practicable.

6 Authorisation: adult

(1) An adult may authorise the removal and use of a part of the adult’s body after the adult’s 
death for one or more of the purposes referred to in section 3(1).

(2) Authorisation by virtue of subsection (1)—30

(a) must be—

(i) in writing; or

(ii) expressed verbally in the presence of 2 witnesses; 

(b) may be withdrawn in writing.

6



Human Tissue (Scotland) Bill 3
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7 Authorisation by adult’s nearest relative

(1) If there is in force immediately before an adult’s death no authorisation by the adult by 
virtue of section 6(1) of removal and use of any part of the adult’s body for 
transplantation, the nearest relative of the deceased adult may, subject to subsection (4), 
authorise the removal and use of any part for one or more of the purposes referred to in 5

section 3(1).

(2) If—

(a) there is in force immediately before an adult’s death authorisation by the adult by 
virtue of section 6(1) of removal and use of a part of the adult’s body for 
transplantation;10

(b) the authorisation does not expressly include removal and use of the part for a 
particular purpose referred to in paragraphs (b) to (d) of section 3(1),

the nearest relative of the deceased adult may, subject to subsection (4), authorise the 
removal and use of the part for the particular purpose in question which is not included 
in the authorisation.15

(3) If—

(a) there is in force immediately before an adult’s death authorisation by the adult by 
virtue of section 6(1) of removal and use of a particular part of the adult’s body 
for transplantation;

(b) the authorisation does not expressly include removal and use of another particular 20

part,

the nearest relative of the deceased adult may, subject to subsection (4), authorise the 
removal and use of the other particular part which is not so included for one or more of 
the purposes referred to in paragraphs (b) to (d) of section 3(1).

(4) The nearest relative may not give authorisation under—25

(a) subsection (1) if the relative has actual knowledge that the adult was unwilling for 
any part of the adult’s body, or the part in question, to be used for transplantation;

(b) subsection (2) if the relative has actual knowledge that the adult was unwilling for 
the part to be used for the purpose in question;

(c) subsection (3) if the relative has actual knowledge that the adult was unwilling for 30

any other part of the adult’s body or, as the case may be, the other particular part 
in question, to be used for transplantation.

(5) For the purposes of—

(a) subsection (4)(a), the mere fact that there is no authorisation by the adult in force 
is not to be regarded as unwillingness by the adult referred to in that subsection;35

(b) subsection (4)(b), the mere fact that the authorisation does not include a particular 
purpose referred to in paragraphs (b) to (d) of section 3(1) is not to be regarded as 
unwillingness by the adult referred to in that subsection;

(c) subsection (4)(c), the mere fact that there is no authorisation by the adult in force 
as respects the removal and use of other parts, or the other particular part in 40

question, for transplantation is not to be regarded as unwillingness by the adult 
referred to in that subsection.

(6) Authorisation by virtue of subsection (1), (2) or (3)—

7
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(a) must be in writing and signed by the nearest relative;

(b) may be withdrawn in writing so signed.

8 Existing written request: adult

A request by an adult that a part of the adult’s body be used after the adult’s death for 
transplantation, in writing signed by the adult and in force immediately before the 5

coming into force of sections 3 and 6, is to be treated for the purposes of this Part as if it 
were authorisation by the adult in accordance with section 6(1) (in writing).

9 Authorisation: child 12 years of age or over

(1) A child who is 12 years of age or over may authorise the removal and use of a part of 
the child’s body after the child’s death for one or more of the purposes referred to in 10

section 3(1).

(2) Authorisation by virtue of subsection (1)—

(a) must be in writing;

(b) may be withdrawn in writing.

10 Authorisation as respects child who dies 12 years of age or over by person with 15

parental rights and responsibilities

(1) If there is in force immediately before the death of a child who died 12 years of age or 
over no authorisation by the child by virtue of section 9(1) of removal and use of any 
part of the child’s body for transplantation, a person who, immediately before the death, 
had parental rights and parental responsibilities in relation to the child may, subject to 20

subsection (4), authorise removal and use of any part for one or more of the purposes 
referred to in section 3(1).

(2) If—

(a) there is in force immediately before the death of a child who died 12 years of age 
or over authorisation by the child by virtue of section 9(1) of removal and use of a 25

part of the child’s body for transplantation;

(b) the authorisation does not expressly include removal and use of the part for a 
particular purpose referred to in paragraphs (b) to (d) of section 3(1),

a person who, immediately before the death, had parental rights and parental 
responsibilities in relation to the child may, subject to subsection (4), authorise the 30

removal and use of the part for the particular purpose in question which is not included 
in the authorisation.

(3) If—

(a) there is in force immediately before the child’s death authorisation by the child by 
virtue of section 9(1) of removal and use of a particular part of the child’s body 35

for transplantation;

(b) the authorisation does not expressly include removal and use of another particular 
part,

8
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a person who, immediately before the death, had parental rights and parental 
responsibilities in relation to the child may, subject to subsection (4), authorise the 
removal and use of the other particular part which is not so included for one or more of 
the purposes referred to in paragraphs (b) to (d) of section 3(1).

(4) A person may not give authorisation under—5

(a) subsection (1) if the person has actual knowledge that the child was unwilling for 
any part of the child’s body, or the part in question, to be used for transplantation;

(b) subsection (2) if the person has actual knowledge that the child was unwilling for 
the part to be used for the purpose in question;

(c) subsection (3) if the person has actual knowledge that the child was unwilling for 10

any other part of the child’s body or, as the case may be, the other particular part 
in question, to be used for transplantation.

(5) For the purposes of—

(a) subsection (4)(a), the mere fact that there is no authorisation by the child in force 
is not to be regarded as unwillingness by the child referred to in that subsection;15

(b) subsection (4)(b), the mere fact that the authorisation by the child does not include 
a particular purpose referred to in paragraphs (b) to (d) of section 3(1) is not to be 
regarded as unwillingness by the child referred to in that subsection;

(c) subsection (4)(c), the mere fact that there is no authorisation by the child in force 
as respects the removal and use of other parts, or the other particular part in 20

question, for transplantation is not to be regarded as unwillingness by the child as 
referred to in that subsection.

(6) Authorisation by virtue of subsection (1), (2) or (3)—

(a) must be in writing and signed by the person who gives the authorisation in 
accordance with that subsection;25

(b) may be withdrawn in writing signed by the person.

11 Authorisation as respects child who dies under 12 years of age

(1) A person who immediately before the death of a child who died under 12 years of age 
had parental rights and parental responsibilities in relation to the child may authorise 
removal and use of a part of the body of the child for one or more of the purposes 30

referred to in section 3(1).

(2) Authorisation by virtue of subsection (1)—

(a) must be in writing and signed by the person who gives the authorisation in 
accordance with that subsection;

(b) may be withdrawn in writing signed by the person.35

12 Removal of part of body of deceased person: further requirements

(1) The removal of a part of the body of a deceased person for any of the purposes referred 
to in section 3(1) may be carried out only by—

(a) a registered medical practitioner; or

9
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(b) a person authorised to do so in accordance with regulations made by the Scottish 
Ministers.

(2) Regulations under subsection (1)(b) may in particular provide for a registered medical 
practitioner to authorise the carrying out of the removal by a person who is not such a 
practitioner.5

(3) The removal of part of the body of a deceased person may not be—

(a) carried out for any of the purposes referred to in section 3(1) unless the person 
who proposes to carry it out, before doing so, complies with the requirements 
specified in subsection (4);

(b) authorised, by virtue of regulations under subsection (1)(b), unless the registered 10

medical practitioner who proposes to authorise it, before doing so, complies with 
those requirements.

(4) The requirements are that the person (and, where a registered medical practitioner 
proposes to authorise the carrying out of the removal by virtue of regulations under 
subsection (1)(b), the practitioner) must be satisfied—15

(a) either—

(i) by personal examination of the body, that life is extinct; or

(ii) that another registered medical practitioner, by such personal examination, 
is so satisfied;

(b) that, if the consent of the procurator fiscal to the carrying out of the removal is 20

required by section 5(1), the consent has been given; and

(c) that the removal is authorised in accordance with section 6, 7, 9, 10 or, as the case 
may be, 11.

(5) For the purposes of subsection (4)(c), the person or, as the case may be, the  registered 
medical practitioner is entitled to be satisfied that the removal is authorised in 25

accordance with the section in question if— 

(a) the person or, as the case may be, the practitioner has no reason to believe that the 
authorisation was not so given or that it was subsequently withdrawn;

(b) in the case of authorisation by virtue of section 6(1) which is in writing, it bears—

(i) to be as respects the deceased adult;30

(ii) to authorise removal of the part for the purpose in question;

(iii) to be by the adult;

(c) in the case of authorisation by virtue of section 6(1) which is expressed verbally, 
there is what the person or, as the case may be, the medical practitioner, considers 
to be an appropriate record of the authorisation and the authorisation bears from 35

the record—

(i) to be as respects the deceased adult;

(ii) to authorise removal of the part for the purpose in question;

(iii) to have been expressed verbally in the presence of 2 witnesses, each of 
whom was an adult when witnessing and was present when the other 40

witnessed the authorisation;

(d) in the case of authorisation by virtue of section 7(1), it bears—

10
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(i) to be in writing;

(ii) to be as respects the deceased adult;

(iii) to authorise removal of the part for the purpose in question;

(iv) to be by, and signed by, the nearest relative of the deceased adult;

(e) in the case of authorisation by virtue of section 7(2), there bears to be 5

authorisation by the adult as referred to in paragraphs (a) and (b) of that section, 
and the authorisation by virtue of that section bears—

(i) to be in writing;

(ii) to be as respects the deceased adult;

(iii) to authorise removal of the part for the purpose in question;10

(iv) to be by, and signed by, the nearest relative of the deceased adult;

(v) to be as respects a part which is included in the authorisation by the adult 
and for a purpose referred to in paragraphs (b) to (d) of section 3(1) which 
is not included in the authorisation by the adult;

(f) in the case of authorisation by virtue of section 7(3), there bears to be 15

authorisation by the adult as referred to in paragraphs (a) and (b) of that section, 
and the authorisation by virtue of that section bears—

(i) to be in writing;

(ii) to be as respects the deceased adult;

(iii) to authorise removal of the part for the purpose in question;20

(iv) to be by, and signed by, the nearest relative of the deceased adult;

(v) to be as respects a part which is not included in the authorisation by the 
adult and for a purpose referred to in paragraphs (b) to (d) of section 3(1);

(g) in the case of authorisation by virtue of section 9(1), it bears—

(i) to be in writing;25

(ii) to be as respects the deceased child;

(iii) to authorise removal of the part for the purpose in question;

(iv) to be by the child while 12 years of age or over;

(h) in the case of authorisation by virtue of section 10(1), it bears—

(i) to be in writing;30

(ii) to be as respects the deceased child (who died 12 years of age or over);

(iii) to authorise removal of the part for the purpose in question;

(iv) to be by a person who, immediately before the child’s death, had parental 
rights and parental responsibilities in relation to the child and signed by the 
person;35

(i) in the case of authorisation by virtue of section 10(2), there bears to be 
authorisation by the child as referred to in paragraphs (a) and (b) of that section  
and the authorisation by virtue of that section bears—

(i) to be in writing;

11
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(ii) to be as respects the deceased child (who died 12 years of age or over);

(iii) to authorise removal of the part for the purpose in question;

(iv) to be by a person who, immediately before the child’s death, had parental 
rights and parental responsibilities in relation to the child and signed by the 
person;5

(v) to be as respects a part which is included in the authorisation by the child 
and for a purpose referred to in paragraphs (b) to (d) of section 3(1) which 
is not included in the authorisation by the child;

(j) in the case of authorisation by virtue of section 10(3), there bears to be 
authorisation by the child as referred to in paragraphs (a) and (b) of that section  10

and the authorisation by virtue of that section bears—

(i) to be in writing;

(ii) to be as respects the deceased child (who died 12 years of age or over);

(iii) to authorise removal of the part for the purpose in question;

(iv) to be by a person who, immediately before the child’s death, had parental 15

rights and parental responsibilities in relation to the child and signed by the 
person;

(v) to be as respects a part which is not included in the authorisation by the 
child and for a purpose referred to in paragraphs (b) to (d) of section 3(1);

(k) in the case of authorisation by virtue of section 11(1), it bears—20

(i) to be in writing;

(ii) to be as respects the deceased child (who died under 12 years of age);

(iii) to authorise removal of the part for the purpose in question;

(iv) to be by a person who, immediately before the child’s death, had parental 
rights and parental responsibilities in relation to the child and signed by the 25

person.

13 Preservation for transplantation

(1) Where part of the body of a deceased person lying in premises to which this section 
applies is or may be suitable for use for transplantation, the managers of the premises 
may—30

(a) take steps for the purpose of preserving the part for use for transplantation;

(b) retain the body for that purpose.

(2) Authority under subsection (1)(a) extends only to—

(a) the taking of the minimum steps necessary for the purpose mentioned in that 
paragraph;35

(b) the use of the least invasive procedure.

(3) Authority under subsection (1)—

(a) extends to any person authorised to act under the authority by the managers of the 
premises in question;

12
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(b) ceases to apply once it has been established that authorisation for removal of the 
part for transplantation has not been, and will not be, given.

(4) The premises to which this section applies are—

(a) a health service hospital;

(b) premises in which a registered independent health care service is provided.5

(5) In this section—

“Health Board” means a board constituted by order under section 2(1)(a) of the 
National Health Service (Scotland) Act 1978 (c.29);

“health service hospital” has the meaning given by section 108(1) of that Act;

“managers” means—10

(a) where the body is lying in a health service hospital, the Health Board or 
Special Health Board responsible for the administration of the hospital;

(b) where the body is lying in premises in which a registered independent 
health care service is provided, the person providing the service;

“registered independent health care service” means an independent health care 15

service (as defined in section 2(5) of the Regulation of Care (Scotland) Act 2001 
(asp 8)) registered under Part 1 of that Act;

“Special Health Board” means a board constituted by order under section 2(1)(b) 
of the National Health Service (Scotland) Act 1978 (c.29).

14 Offences: removal or use of part of body of deceased person for transplantation, 20

research etc.

(1) A person commits an offence if the person removes or uses a part of the body of a 
deceased person for any of the purposes referred to in section 3(1) and––

(a) the removal and use for the purpose in question are not authorised in accordance 
with section 6, 7, 9, 10 or, as the case may be, 11; or25

(b) any of the requirements in section 12(1) or (4)(a) is not satisfied as respects the 
part.

(2) Where a person is charged with an offence under subsection (1) it is a defence for the 
person to show that, at the time of carrying out the activity, the person reasonably 
believed that the removal and use were authorised as referred to in paragraph (a) of that 30

subsection or, as the case may be, the requirements in question referred to in paragraph 
(b) of that subsection were satisfied as respects the part.

(3) A person guilty of an offence under subsection (1) is liable—

(a) on summary conviction, to—

(i) imprisonment for a term not exceeding 12 months;35

(ii) a fine not exceeding level 5 on the standard scale; or

(iii) both;

(b) on conviction on indictment, to—

(i) imprisonment for a term not exceeding 3 years;

(ii) a fine not exceeding level 5 on the standard scale; or40

13
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(iii) both.

Restrictions on transplants involving live donor

15 Restrictions on transplants involving live donor

(1) Subject to subsections (3) and (5), a person commits an offence—

(a) if—5

(i) the person removes an organ, part of an organ, or any tissue which is not 
regenerative tissue, from the body of a living child intending that it be used 
for transplantation; and

(ii) when the person removes the organ, part or tissue, the person knows, or 
might reasonably be expected to know, that the other person from whose 10

body the person removes it is a living child; or

(b) if—

(i) the person removes an organ or part of an organ from the body of a living 
adult intending that it be used for transplantation; and

(ii) when the person removes the organ or part, the person knows, or might 15

reasonably be expected to know, that the adult from whose body the person 
removes it is alive.

(2) Subject to subsections (3) and (5), a person commits an offence—

(a) if—

(i) the person uses for transplantation an organ, part of an organ or any tissue 20

which is not regenerative tissue, which has come from the body of a living 
child; and

(ii) when the person does so, the person knows, or might reasonably be 
expected to know, that it has come from the body of a living child; or

(b) if—25

(i) the person uses for transplantation an organ or part of an organ which has 
come from the body of a living adult; and

(ii) when the person does so, the person knows, or might reasonably be 
expected to know, that it has come from the body of a living adult.

(3) The Scottish Ministers may by regulations provide that subsection (1)(b) or (2)(b) does 30

not apply in a case where—

(a) the Ministers are satisfied that—

(i) no reward has been or is to be given in contravention of section 17; and

(ii) such other conditions as may be specified in the regulations are satisfied; 
and35

(b) such other requirements as may be specified in the regulations are complied with.

(4) Regulations under subsection (3) must include provision as to appeals against decisions 
made in relation to matters which fall to be decided under the regulations.
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(5) Where under subsection (3) an exception from subsection (1)(b) or (2)(b) is in force, a 
person does not commit an offence under subsection (1)(b) or, as the case may be, (2)(b)
if the person reasonably believes that the exception applies.

(6) A person guilty of an offence under this section is liable on summary conviction to—

(a) imprisonment for a term not exceeding 12 months;5

(b) a fine not exceeding level 5 on the standard scale; or

(c) both.

(7) In this section—

“regenerative tissue” means tissue which is able to be replaced in the body of a 
living person by natural processes if the tissue is injured or removed;10

“reward” means any description of financial or other material advantage, but does 
not include any payment in money or money’s worth for defraying or 
reimbursing—

(a) the cost of removing, transporting, preparing, preserving or storing the 
organ (or part) or tissue;15

(b) any liability incurred in respect of expenses incurred by a third party in, or 
in connection with, any of the activities referred to in paragraph (a);

(c) any expenses or loss of earnings incurred by the person from whose body 
the organ (or part) or tissue comes so far as reasonably and directly 
attributable to the person’s supplying it from the person’s body.20

Records, information etc.: removal and use of parts of human bodies for transplantation etc.

16 Records, information etc.: removal and use of parts of human bodies for 
transplantation etc.

(1) The Scottish Ministers may by regulations make provision requiring such persons (or 
descriptions of persons) as may be specified in the regulations to—25

(a) maintain in accordance with the regulations records in connection with the 
removal of parts from human bodies for transplantation and the use or retention, 
for any other purpose referred to in section 3(1), of parts removed from bodies of 
deceased persons;

(b) provide to the Scottish Ministers, or to such authority as may be specified in the 30

regulations, such information as may be so specified with respect to the removal 
of parts from human bodies for transplantation, the use or retention for that 
purpose of parts removed or the use or retention for any other purpose referred to 
in section 3(1) of parts removed from bodies of deceased persons.

(2) The Scottish Ministers must keep a record of information provided to them in pursuance 35

of regulations made under subsection (1).

(3) Any such authority as may be specified in such regulations must keep a record of 
information provided to it in pursuance of the regulations.

(4) A person commits an offence if—

(a) the person fails without reasonable excuse to comply with regulations under 40

subsection (1); or
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(b) in purported compliance with such regulations, the person knowingly or recklessly 
supplies information which is false or misleading in a material respect.

(5) A person guilty of an offence under—

(a) subsection (4)(a) is liable on summary conviction to a fine not exceeding level 3 
on the standard scale;5

(b) subsection (4)(b) is liable on summary conviction to a fine not exceeding level 5 
on the standard scale.

Trafficking

17 Prohibition of commercial dealings in parts of a human body for transplantation

(1) A person commits an offence if the person—10

(a) gives or receives a reward for the supply of, or for an offer to supply, any part of a 
human body for transplantation;

(b) seeks to find a person willing to supply any part of a human body for 
transplantation for reward;

(c) offers to supply any part of a human body for transplantation for reward;15

(d) initiates or negotiates an arrangement involving the giving of a reward for the 
supply of, or for an offer to supply, any part of a human body for transplantation;

(e) takes part in the management or control of a body corporate or a group of persons 
whose activities consist of or include the initiation or negotiation of such 
arrangements.20

(2) Without prejudice to subsection (1)(b) and (c), a person commits an offence if the 
person causes to be published or distributed, or knowingly publishes or distributes, an 
advertisement—

(a) inviting persons to supply, or offering to supply, any part of a human body for 
transplantation for reward; or25

(b) indicating that the advertiser is willing to initiate or negotiate an arrangement 
referred to in subsection (1)(d).

(3) A person who engages in an activity to which subsection (1) or (2) applies does not 
commit an offence under that subsection if the person is designated by the Scottish 
Ministers for the purposes of this subsection as a person who may lawfully engage in the 30

activity.

(4) A person guilty of an offence under subsection (1) is liable—

(a) on summary conviction, to—

(i) imprisonment for a term not exceeding 12 months;

(ii) a fine not exceeding level 5 on the standard scale; or35

(iii) both;

(b) on conviction on indictment, to—

(i) imprisonment for a term not exceeding 3 years;

(ii) a fine not exceeding level 5 on the standard scale; or

(iii) both.40
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(5) A person guilty of an offence under subsection (2) is liable on summary conviction to—

(a) imprisonment for a term not exceeding 12 months;

(b) a fine not exceeding level 5 on the standard scale; or

(c) both.

(6) In this section—5

“advertisement” includes any form of advertising whether to the public generally, 
to any section of the public or individually to selected persons;

“reward” has the same meaning as in section 15.

Summary proceedings for offences under section 15, 16(4) or 17(1) or (2)

18 Summary proceedings for offences under section 15, 16(4) or 17(1) or (2)10

(1) Summary proceedings in pursuance of section 15, 16(4) or 17(1) or (2) may be 
commenced at any time within the period of 6 months from the date on which evidence 
sufficient in the opinion of the Lord Advocate to justify the proceedings comes to the 
Lord Advocate’s knowledge.

(2) Subsection (3) of section 136 of the Criminal Procedure (Scotland) Act 1995 (c.46) 15

(date of commencement of summary proceedings) has effect for the purposes of 
subsection (1) as it has effect for the purposes of that section.

(3) For the purposes of subsection (1), a certificate of the Lord Advocate as to the date on 
which the evidence in question came to the Lord Advocate’s knowledge is conclusive 
evidence of the date on which it did so.20

PART 2

POST-MORTEM EXAMINATIONS

19 Meaning of post-mortem examination for purposes of Act

In this Act, “post-mortem examination” means examination of the body of a deceased 
person involving its dissection and the removal of organs, tissue sample, blood (or any25

material derived from blood) or other body fluid which is carried out for any or all of the 
following purposes—

(a) providing information about or confirming the cause of death;

(b) investigating the effect and efficacy of any medical or surgical intervention 
carried out on the person;30

(c) obtaining information which may be relevant to the health of any other person 
(including a future person);

(d) audit, education, training or research.

20 Disapplication of sections 19 and 22 to 32 as respects procurator fiscal  

Sections 19 and 22 to 32 do not apply to anything done for the purposes of the functions 35

or under the authority of the procurator fiscal.
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21 Consent by procurator fiscal to post-mortem examination

(1) Where a person knows, or has reason to believe, that an examination of the body of a 
deceased person is, or may be, required for the purposes of the functions of the 
procurator fiscal, the person may not, except with the consent of the procurator fiscal, 
carry out a post-mortem examination of the body.5

(2) For the purposes of subsection (1), consent by the procurator fiscal may be given 
verbally and if so given is to be confirmed in writing as soon as is reasonably 
practicable.

22 Requirements for carrying out post-mortem examination

A post-mortem examination may be carried out only if—10

(a) it is authorised in accordance with section 24, 25, 26, 27 or, as the case may be 28; 
and

(b) the requirements of section 30 are satisfied.

23 Removal during examination and retention of organs and other parts of a body

(1) Subject to section 21 and subsection (2), any part of the body of a deceased person 15

mentioned in subsection (5) may, by virtue of the authorisation for the post-mortem 
examination of the body, be—

(a) removed from the body during the post-mortem examination for the purposes of 
the examination;

(b) retained and used thereafter for any of those purposes.20

(2) An organ may be—

(a) removed, for the purposes of audit, education, training or research, from the body 
of a deceased person during a post-mortem examination of the body only if the 
removal for the purpose in question;

(b) retained and used thereafter for any of those purposes only if the retention for the 25

purpose in question,

is authorised in accordance with section 24, 25, 26, 27 or, as the case may be, 28.

(3) Any part of the body of a deceased person (other than an organ) which is removed from 
the body during the post-mortem examination by virtue of the authorisation referred to 
in subsection (1) forms part of the medical records of the deceased person. 30

(4) Where an organ is removed from the body of a deceased person during the post-mortem 
examination of the body (whether by virtue of the authorisation referred to in subsection 
(1) or (2)), samples—

(a) may, by virtue of the authorisation, be taken from the organ; and

(b) if taken, form part of the medical records of the deceased person.35

(5) The parts of the body referred to in subsection (1) are—

(a) an organ;

(b) tissue sample;

(c) blood, or any material derived from blood;

(d) other body fluid.40
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(6) A part of the body of a deceased person which is not mentioned in subsection (5) may 
not be removed from the body during a post-mortem examination of the body.

24 Authorisation of post-mortem examination etc.: adult

(1) An adult may authorise—

(a) a post-mortem examination of the adult’s body after the adult’s death;5

(b) the removal from the body during the post-mortem examination of an organ for 
one or more of the purposes referred to in section 23(2)(a);

(c) the retention and use of an organ after the post-mortem examination for one or 
more of such purposes. 

(2) Authorisation by virtue of subsection (1) must be either—10

(a) in writing and signed by the adult; or

(b) expressed verbally in the presence of 2 witnesses.

(3) Authorisation by virtue of subsection (1) which is—

(a) in writing and signed may be withdrawn in writing signed by the adult;

(b) expressed verbally in the presence of 2 witnesses may be withdrawn—15

(i) in writing signed by the adult; or

(ii) verbally by the adult in the presence of 2 witnesses.

25 Authorisation of post-mortem examination etc. by adult’s nominee or nearest 
relative

(1) An adult may nominate one or more persons to represent the adult after the adult’s death 20

as respects authorising in relation to the deceased adult one or more of the matters 
referred to in section 24(1).

(2) The nearest relative of a deceased adult may authorise one or more of the matters 
referred to in that section in relation to the deceased adult if there is in force 
immediately before the adult’s death no authorisation by the adult by virtue of that 25

section of any of the matters referred to in it and no nomination by the adult in 
accordance with subsection (1).

(3) Where an adult has nominated a person by virtue of subsection (1), the nomination is to 
be disregarded if—

(a) no one is able to give authorisation under it; or30

(b) it is not reasonably practicable to communicate with the person in the time 
available,

and where the nomination falls under this subsection to be disregarded, subsection (2)
applies as if there were in force immediately before the adult’s death no such 
nomination by the adult.35

(4) Authorisation by a person nominated by virtue of subsection (1) must be in writing 
signed by the person and witnessed by one witness (who must not be so nominated).

(5) Authorisation by virtue of subsection (2) must be in writing signed by the nearest 
relative and witnessed by one witness.

(6) Authorisation—40
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(a) by a person nominated by virtue of  subsection (1);

(b) by virtue of subsection (2),

must state that the person giving the authorisation has no actual knowledge that the adult 
was unwilling for a post-mortem examination to be carried out and, where the 
authorisation is of an activity referred to in section 24(1)(b) or (c), for the activity in 5

question to be carried out (for the purpose in question). 

(7) Authorisation by a person nominated by virtue of subsection (1) may be withdrawn in 
writing signed by the person and witnessed by one witness (who must not be so 
nominated).

(8) Authorisation by virtue of subsection (2) may be withdrawn in writing signed by the 10

person and witnessed by one witness.

26 Authorisation of post-mortem examination etc.: child 12 years of age or over

(1) A child who is 12 years of age or over may authorise—

(a) a post-mortem examination of the deceased child’s body after the child’s death;

(b) the removal from the body during the post-mortem examination of an organ for 15

one or more of the purposes referred to in section 23(2)(a);

(c) the retention and use of an organ after the post-mortem examination for one or 
more of such purposes.

(2) Authorisation by virtue of subsection (1)—

(a) must be in writing signed by the child and witnessed by 2 witnesses;20

(b) may be withdrawn in writing signed by the child.

27 Authorisation of post-mortem examination etc. as respects child 12 years of age or 
over by nominee or person with parental rights and parental responsibilities

(1) A child who is 12 years of age or over may nominate one or more persons to represent 
the child after the child’s death as respects authorising in relation to the deceased child 25

one or more of the matters referred to in section 26(1).

(2) A person who immediately before the death of a child who died 12 years of age or over 
had parental rights and parental responsibilities in relation to the child may authorise 
one or more of the matters referred to in that section in relation to the deceased child if 
there is in force immediately before the death no authorisation by the child by virtue of 30

that section of any of the matters referred to in it and no nomination by the child in 
accordance with subsection (1). 

(3) Where a child who died 12 years of age or over has nominated a person by virtue of 
subsection (1), the nomination is to be disregarded if—

(a) no one is able to give authorisation under it; or35

(b) it is not reasonably practicable to communicate with the person in the time 
available,

and where the nomination falls under this subsection to be disregarded, subsection (2)
applies as if there were in force immediately before the child’s death no such 
nomination by the child.40
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(4) Authorisation by a person nominated by virtue of subsection (1) must be in writing 
signed by the person and witnessed by 2 witnesses (who must not be so nominated);

(5) Authorisation by virtue of subsection (2) must be in writing signed by the person who 
gives the authorisation in accordance with that subsection and witnessed by 2 witnesses.

(6) Authorisation—5

(a) by a person nominated by virtue of  subsection (1);

(b) by virtue of subsection (2),

must state that the person giving the authorisation has no actual knowledge that the child 
was unwilling for a post-mortem examination to be carried out and, where the 
authorisation is of an activity referred to in section 26(1)(b) or (c), for the activity in 10

question to be carried out (for the purpose in question). 

(7) Authorisation by a person nominated in accordance with subsection (1) may be 
withdrawn in writing signed by the person and witnessed by 2 witnesses (who must not 
be so nominated).

(8) Authorisation by virtue of subsection (2) may be withdrawn in writing signed by the 15

person who gave the authorisation in accordance with that subsection and witnessed by 
2 witnesses.

28 Authorisation of post-mortem examination etc. as respects child under 12 years of 
age

(1) A person who immediately before the death of a child who died under 12 years of age 20

had parental rights and parental responsibilities in relation to the child may authorise 
one or more of the matters referred to in section 26(1) as respects the deceased child.

(2) Authorisation by virtue of subsection (1)—

(a) must be in writing signed by the person who gives the authorisation in accordance 
with that subsection and witnessed by 2 witnesses;25

(b) may be withdrawn in writing so signed and witnessed by one witness.

29 Nomination of person under section 25(1) or 27(1): additional provision

(1) Nomination by virtue of —

(a) section 25(1)—

(i) must be in writing signed by the adult;30

(ii) may be withdrawn in writing signed by the adult,

in the presence of one witness (who is not so nominated);

(b) section 27(1)—

(i) must be in writing signed by the child; 

(ii) may be withdrawn in writing signed by the child,35

in the presence of one witness (who is not so nominated).

(2) A person nominated by virtue of section 25(1) or 27(1)—

(a) may not act under the nomination if not an adult;

(b) may renounce the nomination.
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(3) Where more than one person is so nominated, authorisation by virtue of the nomination 
may be given by any one of them or by all of them acting jointly.

30 Post-mortem examination and removal and retention of organs: further 
requirements

(1) An activity mentioned in subsection (2) may not be carried out unless the person who 5

proposes to carry it out is satisfied before doing so—

(a) that the activity is authorised in accordance with section 24, 25, 26, 27 or, as the 
case may be, 28; and

(b) as respects the carrying out of a post-mortem examination that, if the consent of 
the procurator fiscal to carrying it out is required by section 21(1), the consent has 10

been given.

(2) The activities are—

(a) a post-mortem examination;

(b) removal of an organ during the examination for a purpose referred to in section 
23(2)(a);15

(c) retention and use of an organ for such a purpose after removal.

(3) For the purposes of subsection (1)(a), the person is entitled to be satisfied that the 
activity is authorised in accordance with the section in question if—

(a) the person has no reason to believe either that the authorisation was not so given 
or that it was subsequently withdrawn;20

(b) in the case of authorisation by virtue of section 24(1) which is in writing, it 
bears—

(i) to be as respects the deceased adult;

(ii) to authorise the activity in question (and, where the activity in question is 
that referred to in subsection (2)(b) or (c), to authorise the purpose in 25

question);

(iii) to be by, and signed by, the adult;

(c) in the case of authorisation by virtue of section 24(1) which is expressed verbally, 
there is what the person considers to be an appropriate record of the authorisation 
and the authorisation bears from the record—30

(i) to be as respects the deceased adult;

(ii) to authorise the activity in question (and, where the activity in question is 
that referred to in subsection (2)(b) or (c), to authorise the purpose in 
question);

(iii) to have been expressed verbally in the presence of 2 witnesses, each of 35

whom was an adult when witnessing and was present when the other 
witnessed the authorisation;

(d) in the case of authorisation by a nominee by virtue of section 25(1) or 
authorisation by virtue of section 25(2), it bears—

(i) to be in writing;40

(ii) to be as respects the deceased adult;
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(iii) to authorise the activity in question (and, where the activity in question is 
that referred to in subsection (2)(b) or (c), to authorise the purpose in 
question);

(iv) to be by a nominee or the nearest relative of the deceased adult and signed 
by the nominee or, as the case may be, the nearest relative;5

(v) to state that the person who gave the authorisation had when authorising no 
actual knowledge that the adult was unwilling for a post-mortem 
examination to be carried out and, where the authorisation bears to be of an 
activity referred to in subsection (2)(b) or (c), for the activity in question to 
be carried out (for the purpose in question);10

(vi) to be witnessed, and signed, by one witness who was an adult when 
witnessing;

(vii) if by a nominee by virtue of section 25(1), to state that the nominee was an 
adult when giving the authorisation;

(e) in the case of authorisation by virtue of section 26(1), it bears—15

(i) to be in writing;

(ii) to be as respects the deceased child;

(iii) to authorise the activity in question (and, where the activity in question is 
that referred to in subsection (2)(b) or (c), to authorise the purpose in 
question);20

(iv) to be by, and signed by, the child while 12 years of age or over;

(v) to be witnessed, and signed, by 2 witnesses each of whom was an adult 
when witnessing and was present when the other witnessed the 
authorisation;

(vi) to contain a statement by, and signed by, each witness that in the opinion of 25

the witness the child understood the effect of the authorisation and was not 
acting under undue influence in giving it;

(f) in the case of authorisation by a nominee by virtue of section 27(1) or 
authorisation by virtue of section 27(2), it bears—

(i) to be in writing;30

(ii) to be as respects the deceased child (who died 12 years of age or over);

(iii) to authorise the activity in question (and, where the activity in question is 
that referred to in subsection (2)(b) or (c), to authorise the purpose in 
question);

(iv) to be by a nominee of the deceased child or a person who, immediately 35

before the child’s death, had parental rights and parental responsibilities in 
relation to the child and to be signed by the nominee or, as the case may be, 
the person;

(v) to state that the person who gave the authorisation had no actual knowledge 
that the child was unwilling for a post-mortem examination to be carried 40

out and, where the authorisation bears to be of an activity referred to in 
subsection (2)(b) or (c), for the activity in question to be carried out (for the 
purpose in question);
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(vi) to be witnessed, and signed, by 2 witnesses each of whom was an adult 
when witnessing and was present when the other witnessed the 
authorisation;

(vii) if by a nominee by virtue of section 27(1), to state that the nominee was an 
adult when giving the authorisation;5

(g) in the case of authorisation by virtue of section 28(1), it bears—

(i) to be in writing;

(ii) to be as respects the deceased child (who died under 12 years of age);

(iii) to authorise the activity in question (and, where the activity in question is 
that referred to in subsection (2)(b) or (c), to authorise the purpose in 10

question);

(iv) to be by a person who, immediately before the child’s death, had parental 
rights and parental responsibilities in relation to the child and to be signed 
by the person;

(v) to be witnessed, and signed, by 2 witnesses each of whom was an adult 15

when witnessing and was present when the other witnessed the 
authorisation.

31 Organ or tissue sample removed before day on which section 22 comes into force

An organ or tissue sample removed from the body of a deceased person during an 
examination having the characteristics of a post-mortem examination carried out before 20

the day on which section 22 comes into force and held immediately before that day for 
use for any purpose referred to in paragraphs (a) to (d) of section 19 may be retained and 
used for any such purpose.

32 Offences: post-mortem examinations

(1) A person commits an offence if—25

(a) the person carries out any of the following activities—

(i) a post-mortem examination;

(ii) the removal, for a purpose referred to in section 23(2)(a), of an organ 
during a post-mortem examination;

(iii) the retention, for such a purpose, of an organ removed during a post-30

mortem examination; and

(b) the activity is not authorised in accordance with section 24, 25, 26, 27 or, as the 
case may be, 28.

(2) Where a person is charged with an offence under subsection (1) it is a defence for the 
person to show that, at the time of carrying out the activity, the person reasonably 35

believed that the activity was authorised in accordance with section 24, 25, 26, 27 or, as 
the case may be, 28.

(3) A person guilty of an offence under subsection (1) is liable—

(a) on summary conviction, to—

(i) imprisonment for a term not exceeding 12 months;40
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(ii) a fine not exceeding level 5 on the standard scale; or

(iii) both;

(b) on conviction on indictment, to—

(i) imprisonment for a term not exceeding 3 years;

(ii) a fine not exceeding level 5 on the standard scale; or5

(iii) both.

PART 3

TISSUE SAMPLE OR ORGANS NO LONGER REQUIRED FOR  PROCURATOR FISCAL PURPOSES

33 Tissue sample becoming part of medical records of deceased person

(1) This section applies to tissue sample removed from the body of a deceased person (or 10

from an organ which was removed from the body) during an examination of the body 
carried out on or after the day on which this section comes into force for the purposes of 
the functions, or under the authority, of the procurator fiscal.

(2) If the manager of the establishment in which an examination referred to in subsection 
(1) was carried out receives notice in writing from the procurator fiscal that tissue 15

sample specified in the notice and removed from the body of a deceased person so 
specified is no longer required for the purposes of the functions of the procurator fiscal,
on the date of the notice the tissue sample becomes, and accordingly falls to be retained 
as, part of the medical records of the deceased person.

34 Use of tissue sample which has become part of deceased’s medical records 20

Where, by virtue of notice under section 33(2), tissue sample becomes part of the 
medical records of a deceased person, it may—

(a) be used for the purposes of—

(i) providing information about or confirming the cause of death;

(ii) investigating the effect and efficacy of any medical or surgical intervention 25

carried out on the person;

(iii) obtaining information which may be relevant to the health of any other 
person (including a future person);

(iv) audit;

(b) be used for the purposes of education, training or research, if use for the purpose 30

in question is authorised in accordance with section 37, 38, 39, 40 or, as the case 
may be, 41.

35 Use of organ no longer required for procurator fiscal purposes

(1) This section applies to an organ removed from the body of a deceased person during an 
examination of the body carried out on or after the day on which this section comes into 35

force for the purposes of the functions, or under the authority, of the procurator fiscal.

(2) The organ may be retained and used for the purposes of education, training or research 
if—
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(a) the manager of the establishment in which an examination referred to in 
subsection (1) was carried out receives notice in writing from the procurator fiscal 
that an organ specified in the notice and removed from the body of a deceased 
person so specified is no longer required for the purposes of the functions of the 
procurator fiscal;5

(b) the subsequent use of the organ for the purpose in question is authorised in 
accordance with section 37, 38, 39, 40 or, as the case may be, 41; and

(c) where the purpose in question is research, the research is approved in writing by 
such person (or persons), or group (or groups) of persons, as the Scottish 
Ministers may specify by order under this subsection.10

36 Notice under section 33(2) or 35(2)(a): further provision

(1) Notice under section 33(2) or 35(2)(a)—

(a) may be—

(i) delivered;

(ii) posted;15

(iii) transmitted by electronic means;

(b) if—

(i) posted is presumed to be received on the 3rd day after the day of posting;

(ii) transmitted by electronic means is presumed to be received on the day of 
transmission.20

(2) For the purposes of sections 33(2) and 35(2)(a), the manager of an establishment which 
is—

(a) a health service hospital, is the Health Board responsible for the administration of 
the hospital;

(b) a university, is the Head of its Department of Forensic Pathology;25

(c) any other establishment, is the person or holder of such post as the Scottish 
Ministers may specify by order under this subsection.

(3) In subsection (2)(a)—

“Health Board” means a board constituted by order under section 2(1)(a) of the 
National Health Service (Scotland) Act 1978 (c.29);30

“health service hospital” has the meaning given by section 108(1) of that Act.

37 Authorisation of use etc. after examination: adult

(1) An adult may authorise—

(a) use of tissue sample removed from the adult’s body after the adult’s death during 
an examination of the body for the purposes of the functions, or under the 35

authority, of the procurator fiscal;

(b) retention and use of an organ removed from the adult’s body after the adult’s 
death during such an examination,

for one or more of the purposes referred to in section 34(b).
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(2) Authorisation by virtue of subsection (1)—

(a) must be in writing and signed by the adult;

(b) may be withdrawn in writing signed by the adult.

38 Authorisation of use etc. after examination: adult’s nearest relative

(1) The nearest relative of a deceased adult may authorise one or more of the matters 5

referred to in section 37(1) in relation to the deceased adult if there is in force 
immediately before the adult’s death no authorisation by the adult by virtue of that 
section of any of the matters referred to in it.

(2) Authorisation by virtue of subsection (1) must—

(a) be in writing signed by the nearest relative and witnessed by one witness;10

(b) state that the person giving the authorisation has no actual knowledge that the 
adult was unwilling for the matter in question to be authorised (for the purpose in 
question).

(3) Authorisation by virtue of subsection (1) may be withdrawn in writing signed by the 
nearest relative and witnessed by one witness.15

39 Authorisation of use etc. after examination: child 12 years of age or over

(1) A child who is 12 years of age or over may authorise—

(a) use of tissue sample removed from the child’s body after the child’s death during 
an examination of the body for the purposes of the functions, or under the 
authority, of the procurator fiscal;20

(b) retention and use of an organ removed from the child’s body after the child’s 
death during such an examination,

for one or more of the purposes referred to in section 34(b).

(2) Authorisation by virtue of subsection (1)—

(a) must be in writing signed by the child and witnessed by 2 witnesses;25

(b) may be withdrawn in writing signed by the child.

40 Authorisation of use etc. after examination: person with parental rights and 
parental responsibilities for child 12 years of age or over

(1) A person who immediately before the death of a child who died 12 years of age or over 
had parental rights and parental responsibilities in relation to the child may authorise 30

one or more of the matters referred to in section 39(1) in relation to the deceased child if 
there is in force immediately before the death no authorisation by the child by virtue of 
that section of any of the matters referred to in it.

(2) Authorisation by virtue of subsection (1) must—

(a) be in writing signed by the person who gives the authorisation in accordance with 35

that subsection and witnessed by 2 witnesses;

(b) state that the person giving the authorisation has no actual knowledge that the 
child was unwilling for the matter in question to be authorised (for the purpose in 
question).
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(3) Authorisation by virtue of subsection (1) may be withdrawn in writing signed by the 
person who gave the authorisation in accordance with that subsection and witnessed by 
2 witnesses.

41 Authorisation of use etc. after examination: person with parental rights and 
responsibilities for child under 12 years of age5

(1) A person who immediately before the death of a child who died under 12 years of age 
had parental rights and parental responsibilities in relation to the child may authorise 
one or more of the matters referred to in section 39(1) as respects the deceased child.

(2) Authorisation by virtue of subsection (1)—

(a) must be in writing signed by the person who gives the authorisation in accordance 10

with that subsection and witnessed by 2 witnesses;

(b) may be withdrawn in writing so signed and witnessed by one witness.

42 Use of tissue sample removed before day on which section 33 comes into force 

Tissue sample removed from the body of a deceased person (or from an organ which 
was removed from the body) during an examination of the body carried out before the 15

day on which section 33 comes into force for the purposes of the functions, or under the 
authority, of the procurator fiscal and held immediately before that day for use for any 
of the purposes referred to in paragraph (b) of section 34 (whether or not held 
immediately before that day also for the purposes of the functions of the procurator 
fiscal) may be retained and used for any of the purposes referred to in that paragraph 20

(whether or not it is retained and used also for the purposes of the functions of the 
procurator fiscal).

43 Use of organ removed before day on which section 35 comes into force

(1) An organ removed from the body of a deceased person during an examination of the 
body carried out before the day on which section 35 comes into force for the purposes of 25

the functions, or under the authority, of the procurator fiscal and held immediately 
before that day for use for the purposes of existing approved research (whether or not 
held immediately before that day also for the purposes of the functions of the procurator 
fiscal) may be retained and used for the purposes of the existing approved research or 
for the purposes of education, training or new approved research (whether or not it is 30

retained and used also for the purposes of the functions of the procurator fiscal).

(2) In subsection (1)—

(a) “existing approved research” means research approved before the day on which 
section 35 comes into force;

(b) “new approved research” means research approved on or after that day,35

by such persons (or persons), or group (or groups) of persons, as the Scottish Ministers 
may specify by order under this section.
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PART 4

PARTS 1 TO 3: SUPPLEMENTARY PROVISION

44 Conditions attached to authorisation

(1) Authorisation—

(a) by virtue of section 7(1), 10(1) or 11(1) of removal and use of a part of a body for 5

a purpose referred to in section 3(1)(b) to (d);

(b) by a person nominated by virtue of section 25(1) of a matter referred to in section 
24(1);

(c) by virtue of section 25(2) of a matter referred to in section 24(1);

(d) by a person nominated by virtue of section 27(1) of a matter referred to in section 10

26(1);

(e) by virtue of section 27(2) or 28(1) of a matter referred to in section 26(1);

(f) by virtue of section 38(1) of a matter referred to in section 37(1);

(g) by virtue of section 40(1) or 41(1) of a matter referred to in section 39(1);

may be accompanied by a request that the matter authorised is to be carried out subject 15

to conditions specified in the authorisation.

(2) Where a request is made by virtue of subsection (1), the matter must be carried out (in 
so far as it is reasonably practicable to do so) in accordance with the conditions.

45 Nearest relative

(1) For the purposes of sections 7 and 25, the nearest relative is the person who immediately 20

before the adult’s death was—

(a) the adult’s spouse or civil partner;

(b) living with the adult as husband or wife or in a relationship which had the 
characteristics of the relationship between civil partners and had been so living for 
a period of not less than 6 months (or if the adult was in hospital immediately 25

before death had been so living when the adult was admitted to hospital);

(c) the adult’s child;

(d) the adult’s parent;

(e) the adult’s brother or sister;

(f) the adult’s grandparent;30

(g) the adult’s grandchild;

(h) the adult’s uncle or aunt;

(i) the adult’s niece or nephew;

(j) a friend of longstanding of the adult.
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(2) Subsection (1) applies for the purposes of section 38 as it applies for the purposes of 
sections 7 and 25 as if after paragraph (j) of that subsection there were inserted (in an 
additional paragraph) an additional category of person, namely “a person who had a 
longstanding professional relationship with the adult”; and accordingly references to 
subsection (1) in subsections (3) to (5) are to be construed as references to subsection 5

(1) (including that subsection as applied and modified by this subsection).

(3) Relationships in different paragraphs of subsection (1) rank in the order of those 
paragraphs and for the purposes of that subsection (including that subsection as so 
applied and modified), except paragraph (e)—

(a) a relationship of the half-blood is to be treated as a relationship of the whole 10

blood;

(b) the stepchild of an adult is to be treated as the child of the adult.

(4) Where more than one person falls within a paragraph in subsection (1), authorisation by 
virtue of the paragraph in question may be given—

(a) if those persons agree in writing signed by them that one of them should be the 15

nearest relative, by that person;

(b) in the absence of such agreement, by the person determined in accordance with 
the following rules—

(i) brothers and sisters of the whole blood rank before those of the half-blood;

(ii) the elder or eldest, as the case may be, ranks in priority to the others falling 20

within the same paragraph.

(5) For the purposes of subsection (1), a person’s relationship with the adult is to be left out 
of account if—

(a) the person, immediately before the adult’s death, was under 16 years of age;

(b) the person does not wish or is unable to deal with the issue of authorisation; or25

(c) it is not reasonably practicable to communicate with the person in the time 
available.

46 Witnesses: additional provision

(1) For the purpose of the requirements in sections 25(4), (5), (7) and (8), 26(2)(a), 27(4), 
(5), (7) and (8), 28(2)(a) and (b), 29(1)(a) and (b), 38(2)(a) and (3), 39(2)(a), 40(2)(a)30

and (3) and 41(2)(a) and (b) for authorisation, withdrawal of authorisation, nomination 
or, as the case may be, withdrawal of nomination, in writing, to be witnessed—

(a) a witness (or where 2 witnesses are required each witness)—

(i) must be a witness to both the signature and the content of the writing;

(ii) must be an adult;35

(iii) must sign the writing;

(b) any reference to 2 witnesses is a reference to 2 witnesses who are present at the 
same time.

(2) A witness (or where 2 witnesses are required each witness) to—

(a) authorisation by a child by virtue of section 26(1) or 39(1);40
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(b) nomination by an adult by virtue of section 25(1) or by a child by virtue of section 
27(1),

must at the time of witnessing certify (in writing signed by the witness) that, in the 
opinion of the witness, the adult or, as the case may be, the child understands the effect 
of the authorisation or, as the case may be, the nomination and is not acting under undue 5

influence in giving it.

(3) For the purposes of the requirements in sections 6(2)(a)(ii) and 24(2)(b) and (3)(b)(ii)
for authorisation or, as the case may be, withdrawal of authorisation, expressed verbally, 
to be expressed in the presence of 2 witnesses—

(a) each witness—10

(i) must be a witness to the verbal expression of the authorisation or, as the 
case may be, the withdrawal of the authorisation;

(ii) must be an adult;

(b) the reference to 2 witnesses is a reference to 2 witnesses who are present at the 
same time.15

47 Power to prescribe forms and descriptions of persons who may act as a witness

The Scottish Ministers may by regulations prescribe—

(a) the form in which—

(i) authorisation by virtue of section 25(2), 27(2), 28(1), 38(1), 40(1) or 41(1);

(ii) authorisation by a person nominated in accordance with section 25(1) or 20

27(1),

is to be given;

(b) descriptions of persons who are eligible to act as a witness in accordance with 
section 24(2)(b), 25(4) or (5), 26(2)(a), 27(4) or (5), 28(2)(a), 38(2)(a), 39(2)(a), 
40(2)(a) or 41(2)(a).25

PART 5

AMENDMENT OF THE ANATOMY ACT 1984

48 Amendment of the Anatomy Act 1984

(1) The Anatomy Act 1984 (c.14) is amended as follows.

(2) In section 1 (definitions, and scope of Act)—30

(a) for subsection (1) substitute—

“(1) In this Act, “anatomical examination” means macroscopic examination of a 
body for the purposes of teaching or studying, or training in or researching 
into, the gross structure of the human body or surgical or clinical procedures 
by—35

(a) dissection,

(b) removal of, or carrying out a procedure on or in relation to, one or more 
parts of the body,

(c) implanting into the body any part of a body or prosthesis or implant,
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and where any part of the body is separated in the course of its anatomical 
examination the examination includes the examination of the part for those 
purposes.”;

(b) in subsection (4) —

(i) for the words “competent legal authority” substitute “procurator fiscal”;5

(ii) for the words from “carried” to the end substitute “a post-mortem 
examination as defined in section 19 of the Human Tissue (Scotland) Act 
2005 (asp 00)”;

(c) in subsection (5), for the words from the beginning to “research” where it second 
occurs, substitute “If a part of a body is authorised to be removed for 10

transplantation, research, education, training or audit under section 6, 7, 9, 10 or 
11 of the Human Tissue (Scotland) Act 2005 (asp 00), that Act (and not this Act) 
applies to the removal and use of the part, even if the transplantation, research, 
teaching or audit”.

(3) In section 2 (control of examination and possession of anatomical specimens)—15

(a) in subsection (1)— 

(i) in paragraph (c), for the words “section 4” substitute “sections 4 to 4B”;

(ii) in paragraph (d), for the words from “section 15” to the end substitute 
“section 22 of the 1965 Act or, where the body concerned is an imported 
body, death has been registered or recorded (or the equivalent) under the 20

law concerning such matters applicable in the country or territory in which 
the person died”;

(b) in subsection (2)—

(i) in paragraph (b), for the words “section 4” substitute “sections 4 to 4B”;

(ii) in paragraph (c), for the words from “section 22(1)” to the end substitute 25

“section 24 of the 1965 Act or, where the body concerned is an imported 
body, a certificate or other document having the equivalent effect has been 
issued under the law concerning such matters applicable in the country or 
territory in which the person died”;

(c) in subsection (4), the words from ““the 1953 Act”” to “and”, where it second 30

occurs, are repealed.

(4) In section 3(3)(b) (licences), the words from “carries” to “and” are repealed.

(5) In section 4 (lawful examinations)—

(a) in subsection (1), for the words from “a person” to “request” substitute “a person, 
who at the time the request is made is 12 years of age or over, requests”;35

(b) after that subsection, insert—

“(1A) A request by a person under subsection (1) must be in writing and—

(a) may be signed by the person and witnessed by one witness who is a 
witness to both the signature and the content of, and signs, the writing; or

(b) if the person is blind or unable to write, may be signed by another person 40

(the “signatory”) on his behalf and witnessed by one witness who is a 
witness to both the signature and the content of, and signs, the writing.
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(1B) A request by a person under subsection (1) which is signed by a signatory on 
behalf of the person and witnessed as mentioned in subsection (1A)(b) must 
contain a statement signed by both the signatory and the witness in the 
presence of the person and of each other that the person, in the presence of 
them both, expressed his intention to make the request and requested the 5

signatory to sign the request on his behalf. 

(1C) A person who by virtue of subsection (1A)(b) is a signatory of a request by a 
person under subsection (1) must be an adult at the time of signing; and a 
witness to a request by a person under subsection (1) signed by a signatory by 
virtue of subsection (1A)(b) must be an adult at the time of witnessing. 10

(1D) Nothing in paragraph (b) of subsection (1A) prevents a person who is blind 
from signing a request under subsection (1) in accordance with paragraph (a) 
of subsection (1A).”;

(c) subsection (3) is repealed;

(d) in subsection (6), the words “This subsection applies only to Scotland.” are 15

repealed;

(e) subsections (7) and (8) are repealed;

(f) after subsection (9), insert—

“(9A) This section does not apply to the use of an imported body for anatomical 
examination.”;20

(g) subsections (10) and (11) are repealed.

(6) After that section, insert—

“4A Lawful examinations: imported bodies

The person lawfully in possession of an imported body may authorise use of 
the body for anatomical examination if—25

(a) the body is imported for use for anatomical examination in Scotland;

(b) either—

(i) there has been no previous anatomical examination of the imported 
body, or

(ii) there has been a previous anatomical examination of it but only for 30

the purpose of removing and retaining one or more parts of the 
body for the purposes of education, training or research, and

(c) no more than three years have elapsed since the date of death.

4B Lawful examinations: additional provision

(1) No authority may be given under section 4(2) or 4A in respect of a body by a 35

person entrusted with the body for the purpose only of its interment or 
cremation.

(2) Authority under section 4(2) or 4A expires at the end of the statutory period 
(even if the person lawfully in possession of the body concerned authorises its 
use under section 4(2) or, as the case may be, 4A for a longer or a shorter 40

period or for no particular period).
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(3) In subsection (2), “the statutory period” means the period of 3 years (or such 
other period as the Scottish Ministers may from time to time by order specify 
for the purposes of this subsection) beginning with the date of the deceased’s 
death.

(4) The power to make an order under subsection (3) shall be exercisable by 5

statutory instrument subject to annulment in pursuance of a resolution of the 
Scottish Parliament; and no such order shall apply in relation to the body of a 
person who died before the coming into force of the order.”.

(7) In section 5 (control of possession after examination)—

(a) for subsection (1) substitute—10

“(1) This section applies where—

(a) authority under section 4(2) or, as the case may be, 4A to use a body for 
anatomical examination has expired,

(b) the anatomical examination of a body has been concluded before the 
expiry of such authority, or15

(c) a body has been used for examination outwith Scotland (being 
anatomical examination or examination which has the characteristics of 
an anatomical examination),

whether or not the body or part of the body has undergone any process to 
preserve it.”;20

(b) for subsection (4) substitute—

“(4) Subsection (2) does not apply—

(a) where—

(i) a person has possession of a part of a body whose anatomical 
examination has been concluded before the expiry of the authority 25

under section 4(2) or, as the case may be, 4A,

(ii) the part is such that the person from whose body it came cannot be 
recognised simply by examination of the part,

(iii) the person with possession is authorised to have possession under 
subsection (5), and30

(iv) possession of the part is lawful by virtue of section 6, nor

(b) where—

(i) a person has possession of a part of a body which has been used 
for examination outwith Scotland (being anatomical examination 
or examination which has the characteristics of an anatomical 35

examination),

(ii) the part was removed from the body during the course of the 
examination,

(iii) the death of the person from whose body the part has come has 
been registered or recorded (or the equivalent) under the law 40

applicable in the country or territory in which the person died,
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(iv) where the part arrives in Scotland on or after the day on which 
section 48 of the Human Tissue (Scotland) Act 2005 (asp 00) 
comes into force, no more than 3 years have elapsed beginning 
with the date of death and ending on the date of its arrival in 
Scotland,5

(v) the part is such that the person from whose body it came cannot be 
recognised simply by examination of the part, and

(vi) the person with possession is authorised to have possession under 
subsection (5).”;

(c) in subsection (5), after the word “education” insert “, training”.10

(8) In section 6 (lawful possession after examination), for subsection (3) substitute—

“(3) Authority given under section 4A for the use of an imported body for 
anatomical examination may include authority for possession of parts (or any 
specified parts) of the body to be held in accordance with the authority after the 
examination is concluded.”.15

(9) After section 6, insert—

“Control of public display

6A Control of public display

(1) Subject to subsection (2), no person shall publicly display—

(a) an anatomical specimen,20

(b) a body or part of a body which has been used for anatomical 
examination, or

(c) a body or part of a body which has been used outwith Scotland for 
anatomical examination or examination which has the characteristics of 
anatomical examination,25

whether or not it has undergone a process to preserve it.

(2) Subsection (1) does not apply as respects the public display of a part of a body 
if—

(a) a person is authorised under section 5(5) to have possession of the part,

(b) if the part concerned has been removed from a body in the course of 30

anatomical examination carried out in Scotland, possession of the part is 
lawful by virtue of section 6, and

(c) the display is authorised under subsection (3).

(3) If the Scottish Ministers think it desirable to do so in the interests of teaching 
or studying, or training in or researching into, the gross structure of the human 35

body, they may grant a licence to a person to publicly display the part, and a 
person is authorised under this subsection to so display a part of a body if, at 
the time of the display he is licensed under this subsection.

(4) A person to whom a licence has been granted under subsection (3) shall—

(a) compile such records as may be specified by regulations made by the 40

Scottish Ministers, and
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(b) retain for such period as may be so specified any records compiled in 
accordance with paragraph (a).

(5) For the purposes of this section, public display, in relation to the body or part 
of the body of a deceased person (including an anatomical specimen)—

(a) includes display by visual image by means of an electronic 5

communications network (within the meaning of section 32(1) of the 
Communications Act 2003 (c.21));

(b) does not include—

(i) display of the body or part for the purposes of enabling people to 
pay their final respects to the deceased or which is incidental to the 10

deceased’s funeral;

(ii) use of the body or part for the purpose of public display at a place 
of public religious worship, or at a place associated with such a 
place, if there is a connection between the body or, as the case may 
be, the part and the religious worship which takes place at the 15

place in question.

(6) The power to make regulations under subsection (4)(a) shall be exercisable by 
statutory instrument subject to annulment in pursuance of a resolution of the 
Scottish Parliament.”.

(10) In section 7 (licences: general provisions)—20

(a) in subsection (7), after the word “Act” insert “, subject to subsection (7A),”;

(b) after that subsection, insert—

“(7A) Subsection (7) does not apply in relation to a decision of the Scottish Ministers 
to revoke a licence under this Act if the Ministers consider that there would be 
a risk to public health if the requirements of that subsection were to apply, and 25

where the Scottish Ministers consider that to be the case they shall notify the 
person to whom the licence was granted of the revocation and that for the 
reasons mentioned in this subsection the revocation takes effect on the date 
specified in the notification.”;

(c) in subsection (8), after the word “(7)” insert “or (7A)”.30

(11) After that section, insert—

“7A Appeal to sheriff principal against licence decision

(1) This section applies to a decision of the Scottish Ministers under—

(a) section 3(1) refusing to grant a licence for the use of premises for 
carrying out anatomical examinations, 35

(b) section 3(2) refusing to grant a licence to a person to—

(i) carry out anatomical examinations, or 

(ii) have possession of anatomical specimens, 

(c) section 5(5) refusing to grant a licence to a person to have possession of 
a part of a body,40

(d) section 6A(3) refusing to grant a licence to a person to publicly display a 
part of a body,
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(e) section 7(5) granting a licence subject to conditions, 

(f) section 7(6)(a) revoking a licence.

(2) The—

(a) applicant, in the case of a decision referred to in subsection (1)(a), (b), 
(c), (d) or (e), and5

(b) person to whom the licence was granted, in the case of a decision 
referred to in subsection (1)(f), 

may, before the expiry of the period of 21 days beginning with the day the 
decision is made, appeal under this section to the sheriff principal against the 
decision on one or more of the grounds mentioned in subsection (3).10

(3) The grounds are that the Scottish Ministers in arriving at their decision—

(a) erred in law, 

(b) based their decision on any incorrect material fact,

(c) acted contrary to natural justice; or

(d) exercised their discretion in an unreasonable manner.15

(4) An appeal to the sheriff principal under this section is to be—

 (a) where the appeal is against a decision under—

(i) section 3(1);

(ii) section 7(5) or 7(6)(a) in respect of a licence for the use of 
premises,20

to the sheriff principal of the sheriffdom in which the premises are 
situated; 

(b) in any other case, to—

(i) the sheriff principal of the sheriffdom in which the appellant 
resides; or25

(ii) the sheriff principal of the Sheriffdom of Lothian and Borders at 
Edinburgh.

(5) In allowing an appeal under this section, the sheriff principal—

(a) shall set aside the decision and

(b) shall—30

(i) if he considers that he can do so on the facts considered to be 
established by the Scottish Ministers, substitute his own decision, 
or 

(ii) remit the case to the Scottish Ministers for consideration anew.”.

(12) In section 8(1) (regulations)—35

(a) in paragraph (a), after the word “4” insert “or section 4A”;

(b) in paragraph (b), for the words “lawful by virtue of section 6” substitute 
“authorised under section 5(5)”;

(c) after that paragraph, insert “;
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(c) in relation to parts of bodies the display of which is authorised under 
section 6A(3) with a view to securing that the parts are decently cared 
for and displayed with appropriate respect”.

(13) After that section, insert—

“8A Code of practice5

(1) The Scottish Ministers may prepare a code of practice for the purpose of—

(a) giving practical guidance to persons—

(i) licensed under section 3(2) to carry out anatomical examinations 
or to have possession of anatomical specimens,

(ii) authorised under section 5(5) to have possession of parts of a 10

body,

(iii) authorised under section 6A(3) to publicly display parts of a body, 
and

(b) laying down standards expected in relation to such activities.

(2) A code of practice prepared under subsection (1) may not be given effect 15

unless and until it has been—

(a) confirmed by order, and

(b) brought into force on a day appointed by order,

by the Scottish Ministers.

(3) The Scottish Ministers shall, before confirming a code of practice by order 20

under subsection (2)(a)—

(a) consult such persons as they see fit, and

(b) lay a draft of the code before the Scottish Parliament.

(4) The Scottish Ministers shall publish a code of practice so confirmed in such 
way as, in their opinion, is likely to bring it to the attention of those interested 25

in it.

(5) The Scottish Ministers shall—

(a) keep a code of practice confirmed by order under subsection (2)(a) under 
review, and

(b) prepare a revised code of practice where appropriate.30

(6) Subsections (2) to (4) apply to a revised code of practice prepared under 
subsection (5)(b) as they apply to a code of practice prepared under subsection 
(1).

(7) Any person licensed or authorised as mentioned in subsection (1)(a) shall have 
regard to the provisions of a code of practice published under subsection (4) for 35

the time being in force (so far as the provisions are applicable to the activity 
the person is licensed or, as the case may be, authorised to carry out); but a 
failure on the part of any such person to observe any provision of such code of 
practice shall not of itself render the person liable to any proceedings.
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(8) The Scottish Ministers may, in carrying out their functions under this Act with 
respect to licences, take into account any relevant observance of, or failure to 
observe, a code of practice published under subsection (4), so far as dealing 
with an application for a licence under section 3(2), 5(5) or 6A(3).

(9) The power to make an order under subsection (2)(a) or (b) shall be exercisable 5

by statutory instrument subject to annulment in pursuance of a resolution of the 
Scottish Parliament.”.

(14) In section 9(1) (inspectors of anatomy), the words “Her Majesty’s Inspector of Anatomy 
or (if the terms of the appointment so provide)” are repealed.

(15) In section 10 (inspector’s power to inspect records and premises)—10

(a) in subsection (1), for the words “or 5(6)” substitute “, 5(6) or 6A(4)”;

(b) in subsection (2)(a), for the words “section 11(1)(a)” substitute “section 11(1)”;

(c) subsection (5) is repealed.

(16) In section 11 (offences)—

(a) in subsection (1)—15

(i) the word “or” following paragraph (b) is repealed;

(ii) after paragraph (c), insert “or

(d) publicly displays a body or part of a body in contravention of section 
6A(1),”;

(b) in subsection (5), in each of paragraphs (a), (b) and (c) for the words “or 5(6)” 20

substitute “, 5(6) or 6A(4)”;

(c) in subsection (9), after the word “director,” insert “member,”;

(d) after that subsection, insert—

“(9A) Where an offence under this section or against regulations under section 8 is 
committed by a Scottish partnership and is proved to have been committed 25

with the consent or connivance of or to be attributable to any neglect on the 
part of a partner or a person who was purporting to act in such capacity, that 
person, as well as the partnership, is guilty of the offence and liable to be 
proceeded against and punished accordingly.

(9B) Where an offence under this section or against regulations under section 8 is 30

committed by an unincorporated association other than a Scottish partnership 
and is proved to have been committed with the consent or connivance of or to 
be attributable to any neglect on the part of a person who is concerned in the 
management or control of the association or a person who was purporting to 
act in any such capacity, that person, as well as the unincorporated association, 35

is guilty of the offence and liable to be proceeded against and punished 
accordingly.”.

(17) Before section 12, insert—

“11B Interpretation

In this Act—40

“adult” means a person who is 16 years of age or over,
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“imported body” means the body of a deceased person who died outwith 
Scotland (and whose normal or usual place of residence immediately 
before his death was outwith Scotland) which is imported into Scotland 
from a place outside Scotland; and any reference to “imported” shall be 
construed accordingly.”.5

PART 6

MISCELLANEOUS

49 Arrangements by the Scottish Ministers for assistance with functions under section 
1, 2, 15(3), 16(2) or 17(3)

(1) The Scottish Ministers may make arrangements with a public authority in the United 10

Kingdom for the authority to assist them (directly or indirectly) in relation to any of 
their functions under section 1, 2, 15(3) (except the Ministers’ power under that section 
to make regulations), 16(2) or 17(3). 

(2) Assistance under such arrangements may take the form of the carrying out by the 
authority of the function.15

(3) Arrangements under this section do not affect the responsibility for the carrying out of 
the Scottish Ministers’ functions.

50 Power to give effect to Community obligations

(1) The Scottish Ministers may by regulations amend this Act for the purpose of—

(a) implementing a relevant obligation or enabling a relevant obligation to be 20

implemented;

(b) dealing with matters arising out of or related to a relevant obligation.

(2) The power under subsection (1) includes—

(a) (in particular) power to add or omit provisions;

(b) power consequentially to amend or repeal any other enactment and any instrument 25

made under an enactment.

(3) In this section, “relevant obligation” means a Community obligation of the United 
Kingdom relating to material which consists of, includes or is derived from human cells.

51 Bodies corporate etc.

(1) Where an offence under section 14(1), 15, 16(4), 17(1) or (2) or 32(1) which has been 30

committed by a body corporate is proved to have been committed with the consent or 
connivance of, or to be attributable to, any neglect on the part of—

(a) a director, manager or secretary, member or other similar officer of the body 
corporate; or

(b) any person who was purporting to act in any such capacity,35

that person, as well as the body corporate, is guilty of the offence and liable to be 
proceeded against and punished accordingly.
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(2) Where an offence under section 14(1), 15, 16(4), 32(1) or 17(1) or (2) which has been 
committed by a Scottish partnership is proved to have been committed with the consent 
or connivance of, or to be attributable to, any neglect on the part of—

(a) a partner; or

(b) a person who was purporting to act in any such capacity,5

that person, as well as the partnership, is guilty of the offence and liable to be proceeded 
against and punished accordingly.

(3) Where an offence under section 14(1), 15, 16(4), 32(1) or 17(1) or (2) which has been 
committed by an unincorporated association other than a Scottish partnership is proved 
to have been committed with the consent or connivance of, or to be attributable to any 10

neglect on the part of—

(a) a person who is concerned in the management or control of the association; or

(b) any person who was purporting to act in any such capacity,

that person, as well as the unincorporated association, is guilty of the offence and liable 
to be proceeded against and punished accordingly.15

PART 7

GENERAL

52 Ancillary provision

(1) The Scottish Ministers may by order make such incidental, supplemental, consequential, 
transitional, transitory or saving provision as they consider necessary or expedient for 20

the purposes, or in consequence, of this Act.

(2) An order under this section may—

(a) make different provision for different purposes,

(b) modify any enactment, instrument or document.

53 Regulations or orders25

(1) Any power conferred by this Act on the Scottish Ministers to make regulations or 
orders—

(a) must be exercised by statutory instrument;

(b) may be exercised so as to make different provision for different purposes.

(2) A statutory instrument containing an order or regulations made under this Act (except an 30

order under section 56(2)) is, subject to subsection (3), subject to annulment in 
pursuance of a resolution of the Parliament.

(3) A statutory instrument containing regulations under section 50 or an order under section 
52 containing provisions which add to, replace or omit any part of the text of an Act is 
not to be made unless a draft of the instrument has been laid before, and approved by 35

resolution of, the Parliament.

54 Interpretation

(1) In this Act—
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“adult” means a person who is 16 years of age or over;

“child” means a person who is under the age of 16 years;

“parental responsibilities” has the meaning given by section 1(3) of the Children 
(Scotland) Act 1995 (c.36);

“parental rights” has the meaning given by section 2(4) of that Act;5

“post-mortem examination” has the meaning given by section 19; 

“tissue” includes bone marrow.

(2) In this Act—

(a) references to part of an organ include a cornea;

(b) references to transplantation are to transplantation into a human body; and 10

references to “transplant” or to “transplants” are to be construed accordingly.

55 Repeals

The enactments specified in column 1 of the schedule are repealed to the extent 
specified in column 2.

56 Short title and commencement15

(1) This Act may be cited as the Human Tissue (Scotland) Act 2005.

(2) The provisions of this Act, except this section and sections 47, 53 and 54, come into 
force on such day as the Scottish Ministers may by order appoint.

(3) Different days may be appointed under subsection (2) for different purposes.
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SCHEDULE 
(introduced by section 55)

REPEALS

Enactment Extent of repeal
  5 Human Tissue Act 1961 (c.54)

Corneal Tissue Act 1986 (c.18)

Human Organ Transplants Act 1989 
(c.31)

The whole Act.

The whole Act.

The whole Act.
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SP Bill 42–EN 1 Session 2 (2005)

HUMAN TISSUE (SCOTLAND) BILL

——————————

EXPLANATORY NOTES

(AND OTHER ACCOMPANYING DOCUMENTS)

CONTENTS

1. As required under Rule 9.3 of the Parliament’s Standing Orders, the following documents 
are published to accompany the Human Tissue (Scotland) Bill introduced in the Scottish Parliament 
on 3 June 2005:

• Explanatory Notes;

• a Financial Memorandum;

• an Executive Statement on legislative competence; and

• the Presiding Officer’s Statement on legislative competence.

A Policy Memorandum is printed separately as SP Bill 42–PM.
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EXPLANATORY NOTES

INTRODUCTION

2. These Explanatory Notes have been prepared by the Executive in order to assist the reader 
of the Bill and to help inform debate on it. They do not form part of the Bill and have not been 
endorsed by the Parliament.  

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a section or 
schedule, does not seem to require any explanation or comment, none is given.

THE BILL – AN OVERVIEW

4. The main provisions of the Bill are as follows:

Part 1– Transplantation etc.

• sets out the Scottish Ministers’ duties as respects transplantation, makes provision for 
the authorisation of the use of parts of the body of a deceased person for purposes of 
transplantation, research, etc, contains restrictions on transplants involving living 
donors, and prohibits commercial dealings in human body parts for transplantation;

Part 2 – Post-mortem examinations

• makes provision for the authorisation of hospital post-mortem examinations by an adult 
or mature child while still alive, or, failing such authorisation, by a nominee of the 
person or by his or her nearest relative, and, for children, authorisation by a person with 
parental rights and responsibilities;

Part 3 – Tissue sample or organs no longer required for Procurator Fiscal Purposes

• provides for tissue samples no longer required for the Fiscal’s purposes to be retained as 
part of the deceased’s medical record and used without authorisation for diagnostic and 
audit purposes, and for such tissue samples and organs no longer required for the 
Fiscal’s purposes to be used, with authorisation, for education, training or research;

Part 4 – Supplementary provision to Parts 1 to 3

• defines ‘nearest relative’ and makes provision about witnessing of authorisations and 
related matters

Part 5 – Amendment of the Anatomy Act 1984

• makes changes to provisions which govern the use of cadavers and body parts for the 
purposes of anatomical examination, the principal purpose being:  to allow for the
practice of surgical reconstruction to be carried out on bodies and body parts and also 
the practice of removing whole organs and parts of organs by healthcare professionals;  
prevent any unlicensed exhibition of bodies and body parts in public exhibitions under 
the guise of education or art, and enable the post of HM Inspector of Anatomy for 
Scotland to continue following changes in England and Wales.
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Part 6 – Miscellaneous

• makes provision to allow the Scottish Ministers to arrange with a public authority
anywhere in the UK to assist them with certain of their functions under the Bill, and 
gives the Scottish Ministers power by regulations to amend the Act in order to give 
effect to Community obligations relating to material consisting of human cells.

Part 7 – General

• contains ancillary provisions and provisions relating to interpretation, repeals, 
commencement, etc

PART 1: TRANSPLANTATION ETC.

Section 1 – Duties of the Scottish Ministers as respects transplantation, donation of body parts 
etc.

5. Section 1 sets out the Scottish Ministers’ duties with respect to promoting, developing and 
supporting transplantation programmes and the donation of parts of the human body for 
transplantation, including a duty to promote the taking of any necessary measures relating to the 
quality and safety, storage and use of body parts donated for transplantation.

Section 2 – Assistance and support

6. Section 2 allows the Scottish Ministers to provide assistance and support to those providing, 
or proposing to provide, a service relating to transplantation.  ‘Assistance’ is defined to include 
financial assistance.

Section 3 – Use of body of deceased person for transplantation, research etc

7. Section 3 provides that a part of a deceased person’s body can be removed after that 
person’s death and used for all or any of the purposes of transplantation, research, education and 
training or audit. The removal of the body part must have been authorised appropriately, in terms 
of section 6, 7, 9, 10 or 11, and must be undertaken either by a registered medical practitioner or by 
someone who has been authorised to do so by a registered medical practitioner (section 12(1) and 
(2)).  The other requirements of section 12 must also have been satisfied.

Section 4 – Disapplication of sections 3, 6 to 12 and 14 in certain circumstances

8. Section 4 makes clear that none of the relevant provisions of this Part apply in certain 
circumstances.  They do not affect in any way anything done for the purposes of the functions or 
under the authority of the procurator fiscal. They do not apply in relation to the removal of a body 
part during a post mortem examination or the subsequent retention and use of the part. Nor do they 
apply in relation to the retention of tissue samples or organs removed from a body during an
examination carried out for the purposes of, or under the authority, of the procurator fiscal before 
the coming into force of the relevant provisions in the legislation relating to authorisation. 

Section 5 – Consent by procurator fiscal to removal of part of body

9. This section is based on the equivalent provision in section 1(5) of the Human Tissue Act 
1961 (c.54) and provides that where a person knows, or has reason to believe, that an examination 
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of the body may be required for the purposes of the procurator fiscal, the person may not remove a 
body part, or authorise anyone else to remove a body part, for the purposes of section 3(1) unless 
the fiscal consents.  The fiscal’s consent can be given verbally, provided it is confirmed in writing 
as soon as reasonably practicable.

Section 6 – Authorisation: adult

10. Subsection (1) makes clear the adult’s power to authorise the removal and use of a part of 
the adult’s own body after death for purposes of transplantation or any of the other purposes 
specified in section 3(1) (research, education or training or audit).  Subsection (2) provides that such 
authorisation may be in writing, or can be given verbally.  If expressed verbally, this must be done 
in the presence of 2 witnesses.  Authorisation can be withdrawn, but the withdrawal must be in 
writing.

Section 7 – Authorisation by adult’s nearest relative

11. Section 7(1) provides that where no authorisation by the adult for the removal and use of 
body parts for transplantation is in force immediately before the adult’s death, the adult’s nearest 
relative can authorise the removal and use of any body part for one or more of the purposes set out 
in section 3(1), provided the terms of section 7(4) are satisfied.  

12. Section 7(2) provides that if there is in force immediately before an adult’s death 
authorisation of the removal and use of body parts for transplantation, but that authorisation does 
not expressly include removal and use of the body parts for education or training, research or audit, 
the nearest relative can authorise the removal and use for one or more of those purposes, provided 
the terms of section 7(4) are satisfied.

13. Section 7(3) provides that if there is in force immediately before an adult’s death 
authorisation of the removal and use of a particular body part for transplantation and the 
authorisation does not expressly include removal and use of another particular part, the nearest 
relative can authorise the removal and use of the other particular part for one or more of the 
purposes of education and training, research and audit, provided the terms of section 7(4) are 
satisfied.

14. Section 7(4)(a) provides that the nearest relative may not give authorisation under section 
7(1) if he or she has actual knowledge that the adult was unwilling for any part of the adult’s body, 
or the part in question, to be used for transplantation. Section 7(4)(b) provides that the nearest 
relative may not give authorisation under section 7(2) if he or she has actual knowledge that the 
adult was unwilling for the body part to be used for the purpose in question.  Section 7(4)(c) 
provides that the nearest relative may not give authorisation under section 7(3) if he or she has
actual knowledge that the adult was unwilling for any other part of the adult’s body, or the other 
particular part in question, to be used for transplantation.

15. Section 7(5) provides that ‘unwillingness’ should not be implied simply by the fact that the 
adult had not provided authorisation as respects the particular purpose, use or part.

16. Section 7(6) provides that authorisation by the nearest relative must be in writing and 
signed, and may be withdrawn in writing and signed by the nearest relative.
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Section 8 – Existing written request: adult

17. This section provides that written requests made by the adult before the coming into 
operation of the provisions in sections 3 and 6 should count as if they were authorisations made in 
terms of those sections.  This ensures that all current decisions by adults to carry a donor card or 
register on the NHS organ donor register will count as authorisations in terms of the new 
legislation.

Section 9 – Authorisation: child 12 years of age or over

18. Subsection (1) allows a child who is 12 years of age or older to authorise the removal and 
use of a part of their body after the child’s death for one or more of the purposes of transplantation, 
education or training, research or audit.  Subsection (2) provides that such authorisation must be in 
writing, and that the authorisation may be withdrawn in writing.

Section 10 – Authorisation as respects child who dies 12 years of age or over by person with 
parental rights and responsibilities

19. Section 10 provides that if there is in force immediately before the death of a child who died 
12 years of age or over no authorisation by the child of the removal and use of any part of the 
child’s body for transplantation, a person who immediately before the death of the child had 
parental rights and responsibilities in relation to the child may authorise the removal and use of any 
part for one or more of the purposes of transplantation, education or training, research or audit.

20. Sub-sections (2) to (5) repeat, in the context of those having parental rights and 
responsibilities in relation to a child 12 years or older, the provisions relating to authorisation by an 
adult’s nearest relative, as described in paragraphs 12-15 above.

21. Subsection (6) provides that authorisation by virtue of section 10 must be in writing and 
signed by the person giving the authorisation, and may be withdrawn in writing and signed by the 
person.

Section 11 – Authorisation as respects a child who dies under 12 years of age

22. Section 11(1) provides that where a child dies under 12 years of age, authorisation of the 
removal and use of a part of the child’s body for one or more of the purposes of transplantation, 
education or training, research or audit can be given by a person who immediately before the death 
of the child had parental rights and responsibilities in relation to the child.  Section 11(2) provides 
that such authorisation must be in writing and signed by the person who provides the authorisation, 
and can be withdrawn in writing and signed by the person.

Section 12 – Removal of part of body of deceased person: further requirements

23. Section 12(1) provides that removal of a body part for transplantation, or for any of the other 
purposes set out in section 3(1), must be undertaken by a registered medical practitioner or someone 
authorised to do so in accordance with regulations made by the Scottish Ministers.  Section 12(2) 
specifies that such regulations can in particular provide for a registered medical practitioner to 
authorise the removal by a non-practitioner. The intention is to make such regulations so that tissue 
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(as opposed to solid organs) could be retrieved by someone who has been trained to do so but may
not be a registered medical practitioner.

24. Subsection (3) provides that the body part may not be removed unless the person who 
proposes to undertake the removal meets the requirements of section 12(4). In addition, a registered 
medical practitioner who proposes to authorise another person to undertake the removal must also 
meet those requirements. 

25. The requirements in subsection (4) are that the person undertaking the removal (and where a 
registered medical practitioner proposes to authorise another person to undertake it, that 
practitioner) must be satisfied, either by personal examination, or from the personal examination by 
another registered medical practitioner, that life is extinct; that any necessary consent of the 
procurator fiscal under section 5(1) has been provided; and that the removal is authorised in 
accordance with the relevant section of the Act.

26. Subsection (5) provides that the person undertaking the removal (and where a registered 
medical practitioner proposes to authorise another person to undertake it, that practitioner) is 
entitled to be satisfied that the relevant authorisation is in place in specified circumstances, as 
follows:  The authorisation forms used by the transplant co-ordinators will be adapted to make sure 
they reflect each of the requirements in relation to written authorisations which are set out in this 
subsection. 

27. Paragraphs (a), (b), (d), (e), (f), (g), (h), (i), (j) and (k) all relate to written authorisations 
under various provisions in Part 1 of the Bill. These paragraphs reflect the fact that the practitioner 
and any other person undertaking the removal will need to know that it is acceptable for them to 
proceed on the basis of the proper authorisation, thereby avoiding any invocation of the provisions 
of section 14, which provide that an offence is committed if removal and use of the body part is not 
authorised by the relevant provision in Part 1.

28. Paragraph (c) relates to verbal authorisation by an adult under section 6(1). In such cases, 
there requires to be what that person undertaking the removal (or the practitioner, as the case may 
be) considers to be an appropriate record of the authorisation by the adult. The person or 
practitioner is also entitled to be satisfied that the removal is authorised in accordance with section 
6(1) if the verbal authorisation bears from the record to be as respects the deceased adult, to 
authorise removal of the part for the purpose in question and to have been expressed verbally in the 
presence of two adult witnesses. Again, this provision reflects the fact that the practitioner and any 
other person undertaking the removal will need to know when it is acceptable for them to proceed, 
in light of the offence provisions. What is or is not an appropriate record of the verbal authorisation 
is a matter to be determined by the practitioner and any other person undertaking the removal. 
“Appropriate record” is not defined for the purposes of this provision, to avoid being too 
prescriptive and thereby allow for advancing technology over time in relation to recording devices.

Section 13 – Preservation for transplantation

29. This section provides for the maintenance of a dead body in a condition that would allow 
transplantation of parts of the body to take place.  The provision is intended to allow steps to be 
taken to preserve the function of a body part until it can be established whether there is 
authorisation for the use of the body part for transplantation.  The section also provides that the 
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minimum steps necessary should be taken to preserve the body, and the least invasive procedure
used.  Preservation must be stopped as soon as it becomes clear that no authorisation will be given 
for transplantation.

30. Subsections (4) and (5) define the premises where such procedures may be carried out.

Section 14 – Offences:  removal or use of part of body of deceased person for transplantation, 
research, etc

31. Section 14(1) provides that it is an offence to remove or use a body part for the purposes of 
transplantation or any of the other purposes set out in section 3(1) without having the necessary 
authorisation, or if the removal is undertaken by someone who is not a registered medical 
practitioner, or a person whom such a practitioner has authorised to undertake the removal in terms 
of regulations under section 12(1), or if the person undertaking the removal has not satisfied himself 
that life is extinct in terms of section 12(4)(a).

32. Subsection (2) provides that it is a defence for a person charged with an offence under 
subsection (1) to show that at the time of carrying out the activity, the person reasonably believed 
that it had been authorised in accordance with the relevant section of the Act or that the 
requirements of section 12(1) or (4) (a) or (c) had been satisfied as respects the part of the body 
(requirements as to who may carry out the removal or authorise it and as to being satisfied that the 
body is a dead body).

33. Subsection (3) sets out the penalties attaching to an offence under section 14(1).

Section 15 – Restrictions on transplants involving live donor

34. This section broadly carries forward the arrangements at present under section 2 of the 
Human Organ Transplants Act 1989 (c.31), which set up a system of scrutiny of transplantation of 
organs from living donors.  The new provisions, which equate to section 33 of the Human Tissue 
Act 2004 (c.30), will apply not just to whole organs but also to parts of organs, to take account of 
developments such as the possibility of transplanting parts of the liver of a live donor.  The system 
of scrutiny will also be extended to cover all transplants from living donors, whether they are 
related or unrelated.

35. Subsection (1) makes it an offence to remove an organ, part of an organ or tissue from a 
living adult or child  with the intention that it be used for transplantation unless the exceptions 
provided for in subsections (3) and (5) apply. (‘Adult’ means a person 16 years of age or over and 
’child’ means a person under the age of 16 – section 54(1).) The offence is committed where the 
person who carries out the removal knows, or might reasonably be expected to know that the 
removal is made from a living adult or child. The offence also applies to the removal from a living 
child of any tissue other than tissue which is regenerative, by which is meant tissue which, after 
injury or removal, is replaced by the body of a living person by natural processes (subsection (7)).
This exception is to allow in particular bone marrow to continue to be transplanted between 
children, although subject to the overall system of scrutiny. Subject to subsections (3) and (5), an 
offence is committed if a person does any of these things and at the time knows, or might 
reasonably be expected to know, that the removal is from a living adult or child.
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36. Subsection (2) makes it an offence, subject to the provisions of subsections (3) and (5), to 
use for transplantation, an organ or part of an organ which has come from the body of a living adult, 
or an organ, part of an organ or non-regenerative tissue which has come from the body of a living 
child. Again the offence is committed if when the person does so he or she knows, or might 
reasonably be expected to know, that the organ, part or tissue has come from a living adult or child.

37. Subsection (3) gives the Scottish Ministers power by regulations to provide that no offence 
is committed under subsection (1)(b) (in relation to removal of an organ or part of an organ from the 
body of a living adult intending that it be used for transplantation) or under subsection (2)(b) (in 
relation to using for transplantation an organ or part of an organ which has come from the body of a 
living adult) where the requirements mentioned in subsection (3) are met.  The requirements are that
the Scottish Ministers must be satisfied that no reward has been or will be given in contravention of 
the provisions of section 17 (prohibition of commercial dealings in parts of a human body for 
transplantation) and that such other requirements as may be specified in the regulations are 
complied with.  Where regulations provide for such an exception from the offence provisions in 
subsection (1)(b) or (2)(b), it is sufficient if the person reasonably believes that the exception 
applies (subsection (5)).

38. Subsection (4) provides that in making regulations under subsection (3) the Scottish 
Ministers must include a provision allowing for appeals against decisions relating to matters dealt 
with by the regulations.

39. ‘Reward’ is defined in subsection (7) as any description of financial or other material 
advantage, but excluding certain types of payment in money or money’s worth.  One type of 
payment excluded is payment for defraying or reimbursing any liability incurred by a third party in 
relation to removing, transporting, preparing, preserving or storing the organ, organ part or tissue 
for transplantation.  This is particularly important in the context of bone marrow transplantation 
where there are registries which charge a fee for expenses associated with the procurement of bone 
marrow internationally.

40. Subsection (6) sets out the penalties attaching to an offence under section 15.

Section 16 – Records, information etc.: removal and use of parts of human bodies for 
transplantation etc.

41. This section carries forward the provisions of section 3 of the Human Organ Transplants Act 
1989 (c.31), and parallels the provisions of section 34 of the Human Tissue Act 2004 (c.30).

42. Subsection (1) allows the Scottish Ministers to make regulations requiring the maintenance 
of records in connection with the removal, use and retention of body parts for transplantation 
purposes, or any of the other purposes referred to in section 3(1), and for the provision of 
information to the Scottish Ministers, or such authority as may be specified in the regulations, with 
respect to such matters.  

43. Under subsection (2), the Scottish Ministers must keep a record of the information provided 
to them in terms of regulations made under subsection (1). 
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44. Under subsection (3), any authority specified in the regulations must keep a record of the 
information provided to it in pursuance of the regulations.  

45. Subsection (4) provides that failure to comply with regulations under subsection (1) without 
reasonable excuse, or knowingly or recklessly supplying false or misleading information, is an 
offence.

46. Subsection (5) sets out the penalties attaching to an offence under subsections 16(4)(a) or 
(b). 

Section 17 – Prohibition of commercial dealings in parts of a human body for transplantation

47. This section broadly carries forward the provisions currently in section 1 of the Human 
Organ Transplants Act 1989 (c.31), and parallels the provisions of section 32 of the Human Tissue 
Act 2004 (c.30).  

48. Subsection (1) provides that a person commits an offence if the person gives or receives a 
reward for the supply of, or for an offer to supply, any part of a human body for transplantation.  It 
is also an offence to seek to find a person willing to supply for transplantation any part of a human 
body for reward, or to offer to supply any part of a human body for transplantation for reward, or to 
initiate or negotiate an arrangement involving the giving of a reward for the supply of, or for an 
offer to supply, any part of a human body for transplantation.  It is also an offence to take part in the 
management or control of a body corporate or group of people whose activities consist of or include 
the initiation or negotiation of such arrangements.

49. Subsection (2) provides that it is also an offence if a person publishes or distributes an 
advert inviting people to supply, or offers to supply, any part of a human body for transplantation 
for reward. Similarly, this subsection also makes it an offence to indicate in an advertisement that 
the advertiser is willing to initiate or negotiate an arrangement involving the giving of a reward for 
the supply of, or an offer to supply, any part of a human body for transplantation, as set out in 
subsection (1)(d).

50. Subsection (3) allows the Scottish Ministers to exempt certain persons from the offence 
provisions by designating them as being able lawfully to engage in activities under sections (1) and 
(2).  This is intended to preserve the existing position under which certain organisations, such as the 
registries mentioned in paragraph 39, assist with obtaining tissue for transplantation in particular on 
a not-for-profit basis.

51. Subsection (4) sets out the penalties attaching to an offence under section 17(1) and 
subsection (5) sets out the penalties attaching to an offence under sections 17(2). 

52. Subsection (6) provides definitions of the terms “advertisement” and “reward” used in 
section 17.  
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Section 18 – Summary proceedings for offences under sections 15, 16(4) or 17(1) or (2)

53. This section provides that the time bar on summary proceedings in relation to any of these 
offences would come into operation 6 months after evidence sufficient to justify proceedings comes 
to the Lord Advocate’s knowledge.

PART 2:  POST-MORTEM EXAMINATIONS

Section 19 – Meaning of post-mortem examination for purposes of Act 

54. This section provides a comprehensive definition of a post-mortem examination for the 
purposes of the Act, defining it in terms of the examination of the body of a deceased person and 
the purposes for which that examination is carried out. 

Section 20 – Disapplication of sections 19 and 22 to 32 as respects procurator fiscal

55. This section provides that none of the relevant provisions of this Part affect in any way 
anything done for the purposes of the functions, or under the authority of, the procurator fiscal.  The 
provisions of the Part apply therefore only in relation to post-mortem examinations as defined in 
section 19 (in practice referred to generally as “hospital post-mortems”), as opposed to
examinations of dead bodies instructed by or carried out for the purposes of the procurator fiscal.

Section 21 – Consent by procurator fiscal to post-mortem examination

56. This section equates to the provision in section 1(5) of the Human Tissue Act 1961 (c.54) 
with regard to post-mortem examinations.  Where the person proposing to undertake a post-mortem 
examination knows, or has reason to believe, that the fiscal’s purposes may require an examination 
of the body, the post-mortem examination may not be carried out unless the consent of the fiscal has 
been obtained.  The fiscal may give consent verbally, provided it is confirmed in writing as soon as 
is reasonably practicable.

Section 22 – Requirements for carrying out post-mortem examination

57. This section provides that a hospital post-mortem examination cannot be carried out unless it 
has been duly authorised and the further requirements in relation to post-mortem examination and 
removal and retention of organs under section 30 are satisfied.  

Section 23 – Removal during examination and retention of organs and other parts of a body

58. Section 23(1) provides that where a post-mortem examination has been duly authorised, 
certain parts of the body of the deceased person may be removed from the body during examination 
for the purposes of the examination or for the purposes of audit, education, training or research;  
those parts may also be retained and used thereafter for any those purposes.   Subsection (5) defines 
the parts of the body which can be removed during the examination or retained thereafter for any of 
the specified purposes.  Subsection (6) provides that no other part of the body may be removed at 
post-mortem examination, and it follows therefore that no other part of the body could be retained 
as a result of a post-mortem examination. (These, and subsequent provisions relating to 
authorisation are based on the fact that authorisation of a hospital post-mortem examination 

54



These documents relate to the Human Tissue (Scotland) Bill (SP Bill 42) as introduced in the 
Scottish Parliament on 3 June 2005

11

includes authorisation of the removal and retention of tissue samples as part of the deceased 
person’s medical record.)

59. Subsection (2) provides that an organ may be removed during a post-mortem examination 
for the purposes of audit, education training or research if the removal is duly authorised for the 
purpose in question under the relevant sections of the Act.  Similarly, an organ may be retained and 
used thereafter for any of these purposes only if the purpose in question has been duly authorised.  

60. Subsection (3) provides that any part of the body of a deceased person (other than an organ) 
which is duly authorised to be removed during a post-mortem examination will form part of the 
medical records of the deceased person after its removal.  Subsection (4) thereafter provides that 
where an organ has been removed in this manner, samples may, by virtue of that authorisation be 
taken from the organ and, if taken, will form part of the medical records of the deceased person.

Section 24 – Authorisation of post-mortem examination etc.: adult

61. Subsection (1) enables an adult to authorise a hospital post-mortem examination of his or 
her body after his or her death.  An adult may also authorise the removal from their body during the 
post-mortem examination of an organ, and the retention and use of an organ for one or more of the 
purposes specified in section 23(2)(a) (audit, education, training or research).

62. Subsection (2) provides that such an authorisation under subsection (1) must be in writing, 
or it can be given verbally.  If expressed verbally, this must be done in the presence of 2 witnesses. 
Subsection (3) further provides that a written authorisation may be withdrawn by the adult provided 
that it is withdrawn in writing and that a verbal authorisation may be withdrawn by the adult either 
in writing or verbally in the presence of 2 witnesses.

Section 25 – Authorisation of post-mortem examination etc by adult’s nominee or nearest 
relative

63. Section 25(1) provides that an adult can nominate one or more people to authorise a post-
mortem examination on the adult after the adult’s death and the removal and retention and use of 
organs for one or more of the purposes specified in section 23(2)(a) (audit, education, training or 
research).  Subsection (2) further provides that where on the adult’s death there is neither an 
authorisation nor such a nomination of a representative in place, the nearest relative may authorise a 
post-mortem on the adult and the removal and retention of organs for one of the specified purposes.

64. Subsection (3) provides that where a nominated person is unable to give authorisation or 
there is insufficient time to contact that person the nomination must be disregarded and the nearest 
relative could be approached for authorisation.

65. Subsection (4) provides that authorisation by a nominated person must be in writing and 
signed and witnessed by one other person who has not been so nominated.  Subsection (5) further 
provides that authorisation by a nearest relative must be in writing and signed and witnessed by one 
other person.  Subsection (6) provides that in providing authorisation, a nominee or nearest relative 
must state, in relation to a post-mortem examination, that they have no actual knowledge that the 
adult was unwilling for a post-mortem examination to be carried out and, in relation to the removal 
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or retention and use of an organ after the examination, that they have no actual knowledge that the 
adult was unwilling for the activity in question to be carried out. 

66. Subsections (7) and (8) provide that authorisation can be withdrawn by the nominated 
person or nearest relative in writing in the presence of one witness.  In the case of a nominee 
withdrawing their authorisation in writing, the witness to that writing cannot be another nominee.

Section 26 – Authorisation of post-mortem examination etc.:  child 12 years of age or over

67. Subsection (1) allows a child who is 12 years of age or older to authorise a post-mortem 
examination after the child’s death and the removal from their body and retention and use thereafter 
of organs for one or more of the purposes specified in section 23(2)(a) (audit, education, training or 
research).  

68. Subsection (2) provides that such authorisation must be in writing signed by the child and 
witnessed by 2 witnesses.  It may be withdrawn by the child in writing signed by the child.

Section 27 – Authorisation of post-mortem examination etc as respects child 12 years of age or 
over by nominee or person with parental rights and parental responsibilities

69. Subsection (1) provides that a child 12 years of age or over can nominate one or more 
people to authorise a post-mortem examination on the child after the child’s death and the removal, 
retention and use of organs for one or more of the purposes specified in section 23(2)(a) (audit, 
education, training or research).  Subsection (2) further provides that where on the child’s death 
there is neither an authorisation nor such a nomination by the child of a representative in place, a 
person who immediately before the death of the child had parental rights and responsibilities in 
relation to the child can give authorisation for a post-mortem on the child and the removal and 
retention of organs for one of the specified purposes. 

70. Subsection (3) provides that where the child’s nominee is unable to give authorisation or 
there is insufficient time to contact that person then the nomination must be disregarded and the 
nearest relative could be approached for authorisation.

71. Subsection (4) provides that authorisation by a child’s nominee must be in writing, signed 
and witnessed by 2 witnesses who have not been so nominated.  Subsection (5) further provides that 
where authorisation is given by a person with parental rights and responsibilities in relation to the 
child this must be in writing, signed and witnessed by 2 witnesses.  

72. Subsection (6) provides that in providing authorisation the child’s nominee or the person 
with parental rights and responsibilities in relation to the child must state, in relation to a post-
mortem examination, that they have no actual knowledge that the child was unwilling for a post-
mortem examination to be carried out and, in relation to the removal or retention and use of an 
organ after the examination, that they have no actual knowledge that the adult was unwilling for the 
activity in question to be carried out. 

73. Subsections (7) and (8) provide that authorisation can be withdrawn by the nominated 
person or person with parental rights and responsibilities in writing in the presence of two 
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witnesses.  In the case of a nominee withdrawing their authorisation in writing, neither of the 
witnesses to that writing can be another nominee.

Section 28 – Authorisation of post-mortem examination etc as respects child under 12 years of 
age

74. Section 28 relates to a child who dies under 12 years of age.  Subsection (1) enables a person 
who had parental rights and responsibilities in relation to such a child immediately before the 
child’s death to authorise a post-mortem on the child after the child’s death.  Such a person can also 
authorise the removal and retention of organs for the purposes of section 23(2)(a) (audit, education, 
training or research).  

75. Subsection (2) provides that where such authorisation is given by a person with parental 
rights and responsibilities in relation to the child, that authorisation must be in writing, signed and 
witnessed by 2 witnesses.  Authorisation may be subsequently withdrawn in writing, signed and 
witnessed by one witness.

Section 29 – Nomination of person under section 25(1) or 27(1): additional provisions

76. Subsection (1) sets out the additional formalities relating to the appointment of a nominee by 
an adult under section 25(1) (authorisation of post-mortem examination etc, by adult’s nominee) 
child or by a child 12 years of age or over under section 27(1) (authorisation of post-mortem 
examination etc as respects child 2 years of age or over by nominee).   Such nominations must be 
both made and withdrawn by the adult or child in writing signed by the adult or child in the 
presence of one witness.  A witness cannot be another nominee.  

77. Subsection (2) provides that a person nominated by an adult under section 25(1) or by a 
child 12 years of age or over in terms of section 27(1) cannot act under the nomination if the 
purported nominee is not an adult.  A person nominated under those sections is entitled to renounce 
the nomination.

78. Subsection (3) provides that where more than one person is so nominated, authorisation can 
be given by any one of the nominees or by all of the nominees acting together. 

Section 30 – Post-mortem examination and removal and retention of organs:  further 
requirements

79. Subsection (1) provides that a person cannot carry out a post-mortem examination nor can 
they remove, retain or use any organs for any of the purposes specified in section 23(2)(a) (audit, 
education, training or research) unless they have satisfied themselves that it has been duly 
authorised in accordance with the relevant sections and, as regards the carrying out of the 
examination the consent of the fiscal has been given where required.  

80. Subsection (3) provides that the person intending to carry out the post-mortem examination 
or any other activity referred to in subsection (1) is entitled to be satisfied that the relevant 
authorisation is in place in certain specified circumstances. The authorisation forms which will be 
prescribed by regulations under section 47 will be adapted to make sure they reflect each of the 
requirements which are set out in this subsection in relation to written authorisations. 
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81. Paragraph (a) applies to both written and verbal authorisations under Part 2 of the Bill. 
Paragraphs (b), (d), (e), (f) and (g) all relate to written authorisations under various provisions in 
Part 2. These paragraphs reflect the fact that the person proposing to carry out the activity will need 
to know when it is acceptable for them to proceed, in the light of the fact that, under section 32, an 
offence will be committed if the activity is not authorised by the relevant provision in Part 2.

82. Paragraph (c) relates to verbal authorisation by an adult under section 24(1). In such cases, 
there requires to be what the person proposing to carry out the activity considers to be an 
appropriate record of the authorisation by the adult. The person is also entitled to be satisfied that 
the removal is authorised in accordance with section 24(1) if the verbal authorisation bears from the 
record to be as respects the deceased adult, to authorise the activity (and to authorise the purpose in 
certain cases) and to have been expressed verbally in the presence of two adult witnesses. Again, 
this provision reflects the fact that the person proposing to carry out the activity will need to know 
when it is safe for them to proceed, in light of the offence provisions. What is or is not an 
appropriate record of the verbal authorisation is a matter to be determined by the person proposing 
to carry out the activity. “Appropriate record” is not defined for the purposes of this provision, to 
avoid being too prescriptive and thereby allow for advancing technology over time in relation to 
recording devices.

Section 31 – Organ or tissue sample removed before day on which section 22 comes into force

83. Section 31 provides that an organ or tissue sample removed from the body of a deceased 
person during an examination carried out prior to the authorisation requirements of section 22 
coming into force and held immediately before that day for any purpose set out in section 19(a) to 
(d) can continue to be retained for any or all of those purposes.  The examination in question must, 
however, have had the characteristics of a post-mortem examination under the Bill.

Section 32 – Offences:  post-mortem examinations

84. Subsection (1) provides that a person commits an offence if that person carries out a post-
mortem examination which has not been authorised, or removes or retains an organ at post-mortem 
examination without that removal or retention having been authorised in accordance with sections 
24, 25, 26, 27, or as the case may be 28.   It is a defence under subsection (2) that the person 
reasonably believed these activities to have been duly authorised.  

85. Subsection (3) provides that a person guilty of an offence under subsection (1) will be liable 
on summary conviction  to imprisonment for a term not exceeding 12 months, to a fine not 
exceeding level 5 on the standard scale or both.  On conviction on indictment, that person will be 
liable to imprisonment for a term not exceeding 3 years to a fine not exceeding level 5 on the 
standard scale or both.

PART 3:  TISSUE SAMPLE OR ORGANS NO LONGER REQUIRED FOR 
PROCURATOR FISCAL PURPOSES

Section 33 – Tissue sample becoming part of medical records of deceased person

86. Section 33 provides, in relation to examinations carried out for the purposes of the functions 
or under the authority of the procurator fiscal after the new legislation comes into force, that  tissue 
sample retained from such an examination will become part of the medical record of the deceased 
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person once the manager of the relevant establishment (see section 36) receives written notice from 
the fiscal that the sample is no longer required for the purposes of the functions of the fiscal.

Section 34 – Use of tissue sample which has become part of deceased’s medical records

87. Section 34 provides that where, as a result of receipt of notice under section 33, a tissue 
sample has become part of the deceased’s medical records, it can be used for purposes of diagnosis 
and audit without authorisation, and for purposes of education, training or research with appropriate 
authorisation under Part 3.

Section 35 – Use of organ no longer required for procurator fiscal purposes

88. Section 35 provides, in relation to examinations carried out for the purposes of the functions 
or under the authority of the procurator fiscal after the new legislation comes into force, that an 
organ removed from the body during such an examination can be retained and used for education, 
training and research, once the manager of the relevant establishment receives notice from the fiscal 
that the organ is no longer required for the purposes of the functions of the fiscal, if the subsequent 
use of the organ for such purposes is authorised in the appropriate manner under Part 3, and if the 
use is research the research is in addition approved by such person (or persons) or group (or groups) 
of persons as the Scottish Ministers may specify by order under the section.  The intention is that 
the order will specify a Research Ethics Committee. 

Section 36 – Notice under section 33(2) or 35(2)(a):  further provisions

89. Section 36 sets out the formalities associated with the notification which the fiscal is to send 
indicating that tissue samples or organs are no longer required for the purposes of the functions of 
the fiscal. Subsection (1) provides for the ways in which notification may be sent and subsections 
(2) and (3) provide a definition of the manager of an establishment for the purposes of section 33(2) 
or 35(2)(a). 

Section 37 – Authorisation of use etc after examination:  adult

90. Section 37(1) provides that an adult may authorise the use of tissue sample, or the retention 
and use of an organ, which is removed from the adult’s body  after the adult’s death when that 
sample or organ is no longer required for the purposes of the functions of the fiscal. The 
requirement of authorisation applies to use for the purposes of education, training or research 
(sections 34(b) and 35(2)(b)). Subsection (2) provides that such authorisation must be in writing and 
signed by the adult and may be withdrawn in writing signed by the adult.

Section 38 – Authorisation of use etc after examination:  adult’s nearest relative

91. Section 38(1) provides that where no authorisation by the adult of any of the matters referred 
to in section 37(1) (use of tissue sample or retention and use of an organ which is no longer required 
for the purposes of the fiscal) is in force immediately before the adult’s death, the nearest relative of 
the deceased adult may authorise one or more of those matters. Authorisation is needed where the
use relates to the purposes of education, training or research (sections 34(b)).  

92. Subsections (2) and (3) provide that such authorisation by the nearest relative must be in 
writing, signed by the nearest relative and may be withdrawn in writing, signed by the nearest 
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relative and witnessed by one witness. Subsection (2) also provides that, in providing authorisation, 
the nearest relative must state that they have no actual knowledge that the adult was unwilling for 
the matter in question to be authorised for the purpose in question.

Section 39 – Authorisation of use etc after examination:  child 12 years of age or over

93. Section 39(1) provides that a child who is 12 years of age or over may authorise the use of 
tissue sample, or the retention and use of an organ, which is removed from the child’s body after the 
child’s death when that sample or organ is no longer required for the purposes of the functions of 
the fiscal. Authorisation is needed where the use relates to the purposes of education, training or 
research (sections 34(b)).  Subsection (2) provides that such authorisation by the child  must be in 
writing, signed by the child and witnessed by 2 witnesses and may be withdrawn in writing signed 
by the child.

Section 40 – Authorisation of use etc after examination:  person with parental rights and 
responsibilities for child 12 years of age or over

94. Section 40(1) provides that if there in force immediately before the death of a child who 
died 12 years of age or over no authorisation by the child of any of the matters referred to in section 
39(1) (use of tissue sample or retention and use of an organ which is no longer required for the 
purposes of the fiscal) a person who immediately before the child’s death had parental rights and 
responsibilities in relation to the child may authorise one or more of those matters.  Authorisation is 
needed where the use relates to the purposes of education, training or research (sections 34(b)).

95. Subsections (2) and (3) provide that such authorisation by the person with parental rights 
and responsibilities in relation to the child must be in writing, signed by that person and witnessed 
by 2 witnesses and may be withdrawn in writing by the person who gave authorisation and 
witnessed by 2 witnesses. Subsection (2) also provides that, in providing authorisation, the person 
with parental rights and responsibilities must state that they have no actual knowledge that the child 
was unwilling for the matter in question to be authorised for the purpose in question. 

Section 41 – Authorisation of use etc after examination:  person with parental rights and 
responsibilities for child under 12 years of age

96. Section 41(1) provides that where a child dies under 12 years of age, authorisation of one or 
more of the matters referred to in section 39(1) (use of tissue sample or retention and use of an 
organ which is no longer required for the purposes of the fiscal) can be given by a person who 
immediately before the death of the child had parental rights and responsibilities in relation to the 
child. Authorisation is needed where the use relates to the purposes of education, training or 
research (sections 34(b) and 35(2)(b)). Subsection (2) provides that authorisation by the person with 
parental rights and responsibilities must be in writing, signed by that person and witnessed by 2 
witnesses and may be withdrawn in writing, signed by the person who gave authorisation and 
witnessed by one witness.

Section 42 – Use of tissue sample removed before day on which section 33 comes into force

97. Section 42 deals with tissue samples removed from the body of a deceased person as a result 
of an examination carried out for the purposes of the functions or under the authority of  the fiscal 
before the new legislation comes into force and held immediately before that day for use for any of 
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the purposes set out in section 34(b) (education, training or research) (whether or not held then also 
for the purposes of the functions of the fiscal).  It provides that such a sample can be retained and 
used for any of those purposes after the new legislation comes into force without authorisation.  Its 
use for purposes of education, training or research does not preclude its continued use for the 
purposes of the functions of the fiscal.

Section 43 – Use of organ removed before day on which section 35 comes into force

98. Section 43 deals with organs removed from the body of a deceased person as a result of an 
examination carried out for the purposes of the functions or under the authority of the fiscal before 
the new legislation comes into force and held  immediately before that day for use for the purposes
of existing approved research (whether or not held then also for the purposes of the functions of the 
fiscal).  

99. Subsection (1) provides that such an organ can be retained and used without authorisation 
for the purposes of the existing approved research or for the purposes of education, training or new 
approved research after the new legislation comes into force.  Its use for purposes of education, 
training or research does not preclude its continued use for the purposes of the functions of the 
fiscal.  Subsection (2) provides that “existing approved research” means research approved before 
the new legislation (section 35) comes into force by such person (or persons) or group (or groups) 
of persons as the Scottish Ministers may specify by order. “New approved research” means research 
approved after the new legislation (section 35) comes into force by such person (or persons) or 
group (or groups) of persons as the Scottish Ministers may specify by order. The intention is that 
the order will specify that such research is to be approved by a Research Ethics Committee.

PART 4:  PARTS 1 TO 3:  SUPPLEMENTARY PROVISION

Section 44 – Conditions attached to authorisation

100. Section 44(1) provides that conditions can be attached to the following authorisations under 
Parts 2 and 3: authorisation by a nominee of an adult under section 25(1) or the nominee of a child 
who died 12 years of age or over under section 27(1); an authorisation by the nearest relative of an 
adult under section 25(2) or 38(1); an authorisation under section 27(2) or 40(1) by a person who 
immediately before the death of a child who died 12 years of age or over had parental rights and 
responsibilities in relation to that child; an authorisation under section 28(1) or 41(1) by a person 
who immediately before the death of a child under 12 years of age had parental rights and 
responsibilities in relation to that child. 

101. In addition, subsection (1) provides that conditions can be attached to the following 
authorisations under Part 1: an authorisation by the nearest relative of an adult under section 7(1); 
an authorisation under section 10(1) by a person who immediately before the death of a child who 
died 12 years of age or over had parental rights and responsibilities in relation to that child; an 
authorisation under section 11(1) by a person who immediately before the death of a child under 12 
years of age had parental rights and responsibilities in relation to that child.  The provision is 
drafted so that conditions cannot be attached when the purpose is transplantation.

102. Subsection (2) requires that where conditions are attached by virtue of subsection (1), the 
matter authorised must be carried out in accordance with those conditions, in so far as it is 
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reasonably practicable to do so.  The standard authorisation form for hospital post-mortem 
examinations allows for the making of such conditions.

Section 45 – Nearest relative

103. Section 45 sets out the arrangements for determining the person’s nearest relative, who 
should be approached for authorisation where appropriate.  The hierarchy is very similar to that 
included in recent mental health legislation (Mental Health (Care and Treatment)(Scotland) Act 
2003).  Subsection (1) provides who may be the nearest relative of a deceased adult for the purpose 
of sections 7 (Part 1) and 25 (Part 2). Subsection (2) provides that, in relation to authorisation by the 
deceased relative of a deceased adult under section 38 (Part 3) in the context of tissue samples or 
organs no longer required for the purposes of the fiscal, there is an addition to the hierarchy of 
someone who had a longstanding professional relationship with the adult.  Subsection (3) provides 
that the relationships listed in the different paragraphs of subsection (1) rank in the order of those 
paragraphs. Subsection (4) sets out the arrangements for determining how authorisation may be 
given where more than one person falls within a paragraph in subsection (1). Subsection (5) sets out 
the circumstances in which a person’s relationship with the deceased adult is to be left out of 
account.

Section 46 – Witnesses: additional provisions

104. Section 46 provides for additional requirements which must be satisfied in relation to 
witnessing, including requirements that a witness must be an adult, that where 2 witnesses are 
required they must be present at the same time, and certification that a child 12 years of age or over 
giving authorisation or appointing a nominee understands the effect of the authorisation and is not 
acting under undue influence. A similar certification is required where an adult appoints a nominee 
by virtue of section 25(1).  

Section 47 – Power to prescribe forms and descriptions of persons who may act as a witness

105. Section 47 gives the Scottish Ministers power to prescribe by regulations the forms of 
authorisations by nominees or nearest relatives, and the type of people who can act as witnesses in 
certain cases.

PART 5: AMENDMENT OF THE ANATOMY ACT 1984

Section 48 – Amendment of the Anatomy Act 1984

106. Section 48 of the Bill amends the Anatomy Act 1984 (c.14) (“the 1984 Act”) to change the 
provisions which govern the use of whole cadavers and body parts for the purpose of anatomical 
examination in Scotland, in line with similar changes being made in England, Wales and Northern 
Ireland and with other legislative changes which have taken place since 1984; in particular, changes 
made by the Human Tissue Act 2004. It also introduces new provisions which, for example, provide 
a right of appeal for any refusal of a licence by Scottish Ministers for premises to be used for the 
teaching of anatomy or individuals to become teachers of anatomy and take on new powers to 
govern the public exhibition of anatomical specimens.

107. Subsection (2) amends section 1 (definitions and scope) of the 1984 Act. Subsection (a) 
amends the definition of anatomical examination by substituting a new section 1(1) of the 1984 Act. 
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The new section 1(1) provides that an anatomical examination means macroscopic examination of a 
body for the purposes of teaching, studying or training in or researching into, the gross structure of 
the human body or surgical and clinical procedures that involve dissection, removal of body parts 
and the practice of reconstruction including using artificial body parts. The definition includes 
examination of a body part for those purposes where it is separated from a body in the course of an 
anatomical examination into that body.  Subsection (b) amends section 1(4) of the 1984 Act so as to 
exclude examinations instructed by the procurator fiscal or post mortem examinations (as defined 
by section 19 of the Bill) from the scope of the 1984 Act. Subsection (c) amends section 1(5) of the 
1984 Act so as to provide that if part of a body is authorised to be removed from the body of a 
deceased adult for the purposes of transplantation, research, education, training or audit under 
various provisions of Part 1 of the Bill, the Bill, rather than the 1984 Act, will apply to the removal 
and use of the part even if the transplantation, research, education, training or audit consists of or 
involves anatomical examination.      

108. Subsection (3) amends section 2 (control of examination and possession of anatomical 
examinations) of the 1984 Act. Sub-paragraph (i) of paragraphs (a) and (b) amend subsections (1) 
and (2) of the section 2 of the 1984 Act to include within their scope new sections 4A of the 1984 
Act regarding authorisation of use of a body imported into Scotland for anatomical examination and 
new section 4B of the 1984 Act regarding additional provision on lawful examinations under 
sections 4 or 4A. The effect is that sections 2(1) and (2) now provide that no person shall carry out 
an anatomical examination or have an anatomical specimen in his possession unless it is lawful by 
virtue of sections 4 to 4B. Sub-paragraph (ii) of paragraph (a) amends section 2(1)(d) of the 1984 
Act so as to provide that no person shall carry out an anatomical examination of an imported body 
unless the death has been registered or recorded (or the equivalent) under the law applicable in the 
country or the territory in which the person died. Sub-paragraph (ii) of paragraph (b) amends 
section 2(2)(c) so as to provide that no person shall possess an anatomical specimen of an imported 
body unless a certificate or other document having equivalent effect has been issued under the law 
applicable in the country or territory in which the person died. Sub-paragraphs (3)(a)(ii) and 
(3)(b)(ii) and (3)(c) also repeal references to the provisions of the Births and Deaths Registration 
Act 1953 (which do not apply to Scotland) in section 2 of the 1984 Act. 

109. Subsection (4) amends section 3(3)(b) of the 1984 Act so as to remove the wording in that 
provision that permits a person to be authorised to carry out an anatomical examination if he carries 
out the examination in the course of teaching or studying, or researching into morphology. The 
effect of section 3(3)(b) will therefore be that a person will only be authorised to carry out an 
anatomical examination under that subsection if at the time of the examination he is either licensed 
to carry it out under section 3(2)(a) of the 1984 Act or he has permission to carry it out from a 
person who is so licensed. 

110. Subsection (5) amends section 4 of the 1984 Act (lawful examinations). Paragraph (a) 
provides that only a person who is 12 years of age or over may make a request that his body be used 
after his death for anatomical examination. Paragraph (b) inserts new subsections 4(1A-1D) of the 
1984 Act to make it a requirement that such a request must be made in writing, signed by the person 
making the request and witnessed by an adult. Alternatively, in relation to such requests by persons 
who are blind or unable to write, the request may be signed on behalf of that person by another 
adult. Again, the request must be witnessed by an adult. In the latter case, new section 4(1B) 
provides that such a request must contain a statement signed by both the signatory and the witness 
that the person who is blind or unable to write expressed his intention to make the request and 
requested the signatory to sign on his behalf. New section 4(1D) provides that nothing in 4(1A)(b) 
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prevents a person who is blind  from signing a request  under subsection (1) in accordance with 
paragraph (a) of subsection (1A). 

111. Paragraphs (c), (e) and (g) repeal section 4(3), (7), (8), (10), (11) of the 1984 Act, which are 
related to the circumstances under which a person in possession of a body could authorise it to be 
used for anatomical examination and the statutory period at the end of which authority under 
section 4 of the 1984 Act expired. Paragraph (d) repeals the words “this subsection applies only to 
Scotland” in section 4(6) of the 1984 Act, which requires the consent of the procurator fiscal to be 
obtained in certain circumstances before authority to use a body for anatomical examination may be 
given or acted upon. This is consequential upon an amendment made in the Human Tissue Act 2004 
which extends the application of section 4(6) in Scotland (by virtue of section 59(5)(c) of the 2004 
Act. As the 2004 Act repeals the provisions of the 1984 Act as they relate to England & Wales, and 
the present Bill will amend the provisions of the 1984 Act as they relate to Scotland, there is no 
need for section 4(6) to provide that that subsection applies only to Scotland. Paragraph (f) will 
insert a new subsection 4(9A) of the 1984 Act to provide that subsection 4(9) of that Act (allowing 
authority to be given in the case of a body lying in a hospital, nursing home, other institution or 
accommodation provided by a care home service by a person designated by the person having the 
control and management of the institution) does not apply to the use of an imported body for 
anatomical examination. 

112. Subsection (6) inserts new provisions 4A and 4B into the 1984 Act to govern the lawful use 
of imported bodies. New section 4A allows a person who is lawfully in possession of an imported 
body to authorise its use for anatomical examination if it is imported for such use in Scotland, no 
more than 3 years have elapsed since the date of death and either there has been no previous 
anatomical examination of the imported body or any such previous examination was only made for 
the purpose of removal and retention of one or more of the body parts for the purposes of education, 
training or research. New section 4B makes additional provision in relation to lawful examinations. 
Subsection (1) of new section 4B provides that no authority may be given in respect of a body under 
section 4(2) or 4A by a person entrusted with the body for the purpose only of its interment or 
cremation. Subsections (2), (3) and (4) of new section 4B make additional provision in relation to 
setting of, and expiry of, the statutory period of 3 years, referred to in new section 4A.  

113. Subsection (7) amends section 5(1), (4) and (5) of the 1984 Act (control of possession after 
examination). Paragraph (a) substitutes a new section 5(1) of the 1984 Act so as to extend the 
application of that subsection to the authorisation of use of an imported body for anatomical 
examination under section 4A or situations where a body has been used for anatomical examination 
outwith Scotland. In addition, it provides that section 5 will apply whether or not the body or part of 
the body has undergone any process to preserve it. Paragraph (b) extends the scope of section 5(4) 
of the 1984 Act relating to the circumstances in which section 5(2) of that Act (prohibition of 
possession of a body or part of the body) does not apply. The effect is that section 5(4) now allows 
a person to have possession of part of a body whose anatomical examination has been concluded 
before the expiry of the authority under inserted section 4A of the 1984 Act, as well as before the 
expiry of authority under section 4(2). In addition, paragraph (b) amends section 5(4) so as to 
disapply section 5(2) in certain circumstances where a person has possession of part of a body 
which has been used for anatomical examination outwith Scotland. Paragraph (c) extends the scope 
of section 5(5) of the 1984 Act so as to provide that a licence may be granted to a person to have 
possession of parts of bodies in the interests of training, as well as in the interests of education or 
research. 
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114. Subsection (8) substitutes a new section 6(3) into the 1984 Act to provide that the authority 
given under inserted section 4A for use of an imported body for anatomical examination may 
include authority for possession of parts (or any specified parts) of the body to be held in 
accordance with the authority after the examination is concluded.      

115. Subsection (9) inserts a new section 6A into the 1984 Act. Subsection (1) of new section 6A 
provides that no person may publicly display an anatomical specimen, a body or part of a body 
which has either been used for anatomical examination or used outwith Scotland for such an 
examination, whether or not it has undergone a process to preserve it. Subsection (2) of the new 
section 6A makes provision as to the circumstances in which section 6A(1) does not apply. 
Subsection (3) of the new section 6A allows Scottish Ministers to grant a licence to a person to 
display a body part if they think it desirable to do so in the interests of teaching or studying, or 
training into, the gross structure of the human body. A person will be authorised to publicly display 
a body part under section 6A(3), if at the time of the display, he is so licensed.  Subsection (4) of the 
new section 6A provides that a licence-holder under section 6A(3) shall be required to compile and 
retain such records as may be specified by regulations made by the Scottish Ministers. Subsection 
(5) of the new section 6A defines the phrase “public display” as including display of a body or part 
of a body by visual image by means of a electronic communications network but excluding display 
which enables people to pay their final respects to the deceased or which is incidental to the 
deceased’s funeral and, in certain circumstances, display at a place of religious worship. Subsection 
(6) of the new section 6A provides that the power to make regulations under inserted section 6A(4) 
shall be subject to negative procedure in the Scottish Parliament.

116. Subsection (10) inserts a new subsection (7A) into section 7 of the 1984 Act (licences: 
general provisions). Paragraph (a) amends section 7(7) so that that subsection is subject to the new 
inserted section 7(7A). Section 7(7) of the 1984 Act requires revocation of a licence by Scottish 
Ministers to be accompanied by written notice to the licence holder, specifying the reasons why, 
and the date on which, the licence is to be revoked (which date must be 28 days from the date of the 
notice). Inserted section 7(7A) will provide an exception to the application of section 7(7) if 
Scottish Ministers consider that there would be a risk to public health if the requirements of section 
7(7) were to apply. In those circumstances, Scottish Ministers are required to notify the licence 
holder that the revocation takes effect on the date specified in the notification. The 28 day period of 
notice is therefore not required in these circumstances. 

117. Subsection (11) inserts a new section 7A into the 1984 Act. Subsection (1) of the new 
section 7A introduces a right of appeal to a sheriff principal against decisions made by Scottish 
Ministers under various provisions of the amended 1984 Act either to refuse to grant a licence for a 
particular purpose, to grant a licence subject to conditions or to revoke a licence. Subsections (2) 
and (3) of the new section 7A will provide that the applicant may appeal on specified grounds to the 
sheriff principal within 21 days from the date of the decision appealed against. The specified 
grounds are that the Scottish Ministers in arriving at their decision erred in law, based their decision 
on an incorrect material fact, acted contrary to natural justice or exercised their discretion in an 
unreasonable manner. Subsection (4) of the new section 7A specifies the appropriate sheriff 
principal to which an appeal lies, depending on what type of decision is appealed against.  
Subsection (5) of new section 7A specifies the disposal powers of the sheriff principal when 
allowing an appeal under this section. In allowing the appeal, the sheriff principal must set aside the 
decision and must either substitute his own decision or remit the case to the Scottish Ministers 
anew. 
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118. Subsection (12) amends section 8(1) (regulations) of the 1984 Act.  Paragraph (a) inserts a 
reference to the new section 4A (lawful examination: imported bodies) into section 8(1)(a), so that 
Scottish Ministers may make regulations in relation to bodies the anatomical examination of which 
is lawful by virtue of either section 4 or 4A, with a view to securing their efficient and orderly 
examination and the decent disposal of the bodies (or parts of them) after their examination has 
been concluded.  Paragraph (b) substitutes in section 8(1)(b) for the words “lawful by virtue of 
section 6” the words “authorised under section 5(5)”, so that the scope of regulations that the 
Scottish Ministers may now make under section 8(1)(b), with a view to securing that they are 
decently cared for, is narrowed to apply only to body parts which are the subject of a licence under 
section 5(5).  Paragraph (c) expands the regulation making powers of the Scottish Ministers under 
section 8(1) to reflect the insertion of the new section 6A (control of public display), by inserting a 
new section 8(1)(c), allowing Scottish Ministers to make regulations in relation to body parts  
displayed under section 6A(3) with a view to securing that the parts are decently cared for and 
displayed with appropriate respect.

119. Subsection (13) inserts a new section 8A into the 1984 Act.  Subsection (1) of the new 
section 8A enables Scottish Ministers to prepare a Code of Practice, firstly to give practical 
guidance to certain persons (those licensed under section 3(2) to carry out anatomical examinations 
or to have possession of anatomical specimens, those authorised under section 5(5) to have 
possession of parts of a body, and those authorised under section 6A(3) to publicly display parts of 
a body) and secondly to lay down standards expected in relation to those specified activities.  
Subsections (2) to (9) of the new section 8A make further provision in relation to the making of a
code of practice.  Under subsection (2), a code of practice prepared under (1) may not be given 
effect unless and until it has been confirmed by order of, and brought into force on a day appointed 
by order by, the Scottish Ministers;  such orders are, under subsection (9), to be made by statutory 
instrument subject to negative procedure in the Scottish Parliament.  Subsection (3) requires the 
Scottish Ministers to consult such persons as they see fit and to lay a draft of the code before the 
Scottish Parliament before they confirm it under subsection (2)(a), whilst subsection (4) requires 
them to thereafter publish a confirmed code of practice in such way as, in their opinion, is likely to 
bring it to the attention of those interested in it.  The Scottish Ministers are also, under subsection 
(5), required to keep a code of practice confirmed by order under subsection (2)(a) under review 
and to prepare a revised code of practice where appropriate, with subsection (6) providing that the 
procedures outlined in subsections (2) to (4) will also apply to such a revised code of practice.  
Subsection (7) provides that any person licensed or authorised as mentioned in subsection (1)(a) is 
to have regard to the provisions of a published code of practice in so far as the provisions are 
applicable to the activity that the person is licensed or authorised to carry out. However, a failure on 
the part of any such person to comply with any provision of such a code will not of itself render 
them liable to any proceedings. Subsection (8) enables Scottish Ministers, in carrying out their 
functions under the 1984 Act with respect to licences, to take into account any relevant observance 
of, or failure to observe, a code of practice published under subsection (4), so far as dealing with an 
application for a licence under section 3(2) (to carry out anatomical examinations or to have 
possession of anatomical specimens), under section 5(5) (to have possession of parts of a body) or 
under section 6A(3) (to publicly display parts of a body).     

120. Subsection (14) removes the reference to her Majesty’s Inspector of Anatomy (to reflect the 
cessation of that post in England and Wales under the Human Tissue Act 2004) whilst retaining the 
reference to Her Majesty’s Inspector of Anatomy for Scotland. 
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121. Subsection (15) amends the powers of HM Inspector of Anatomy for Scotland under section 
10 (inspector’s powers to inspect records and premises) of the 1984 Act.  Paragraph (a) amends 
section 10(1) to enable an inspector to require the production of, and inspect and take away copies 
of, any records which a person is required to retain by virtue of the new requirement under section 
6A(4) to compile and retain records by holders of a licence granted under section 6A(3) (licence by 
Scottish Ministers to display part of a body).  Paragraph (b) amends subsection (2)(a) of section 10, 
to extend the powers of an inspector to enter and inspect premises in accordance with that 
subsection to where he has reasonable cause to believe that an offence under any of the offences 
listed in section 11(1) has been or is being committed. Paragraph (c) repeals subsection (5) of 
section 10, which had limited the power to enter premises under subsection (2) to where a licence 
under section 3(1) is effective in respect of the premises both at the time of the suspected offence 
and at the time of the entry.

122. Subsection (16) amends section 11 (offences) of the 1984 Act. Paragraph (a) of subsection 
(16) adds the unlicensed display of a body or part of a body, in contravention of the new section 6A 
of the 1984 Act, to the list of possible offences under section 11(1) of the 1984 Act.  Paragraph (b) 
adds to the existing listed offences under section 11(5) of the 1984 Act, in relation to record and 
information keeping, a failure to comply with the new requirement under section 6A(4) to compile 
and retain records by licence-holders under section 6A(3) (licence by Scottish Ministers to display 
part of a body).  Paragraph (c) amends section 11(9) to add members of bodies corporate to the list 
of individuals who will be guilty along with the body corporate where the offence was committed 
with the consent or connivance of or is attributable to any neglect on the part of that person.  
Paragraph (d) inserts two new subsections (9A) and (9B) into section 11, which will extend to 
Scottish partnerships and unincorporated associations respectively liability for offences under 
section 11 or against regulations made under section 8 of the 1984 Act.  

123. Subsection (17) inserts a new interpretation section (section 11B) to the 1984 Act to 
introduce definitions of “adult” and “imported body”, terms which are used within the new 
provisions being inserted into the 1984 Act by virtue of section 48.

PART 6:  MISCELLANEOUS

Section 49 – Arrangements by Scottish Ministers for assistance with functions under sections 
1, 2, 15(3), 16(2), or 17(3)

124. This section provides that the Scottish Ministers may make arrangements with other UK 
public authorities to undertake any of their functions under sections 1, 2, 15(3) (except the power to 
make regulations under that section), 16(2) or 17(3).  This would allow the Scottish Ministers to 
have certain functions carried out by an organisation such as the Human Tissue Authority.

125. Subsection (3) maintains the Scottish Ministers’ responsibility for functions carried out 
under such arrangements.

Section 50 – Power to give effect to Community obligations

126. Section 50 gives the Scottish Ministers power to amend the Bill once it has been enacted by 
regulations to take account of a Community obligation, such as implementation of the EU Directive 
on Tissue and Cells.  This equates to section 46 of the Human Tissue Act 2004 (c.30).
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Section 51 – Bodies Corporate

127. Section 51 includes standard provisions setting out  the circumstances in which, where a 
body corporate or Scottish partnership is charged with an offence under the Act, persons involved 
with a body corporate or such partnership may also acquire criminal responsibility.

PART 7:  GENERAL

Section 52 – Ancillary provisions

128. This section enables the Scottish Ministers to make further provision, by order, which is 
incidental to or consequent on the Bill and to allow transitional or savings provisions as required in 
implementing the Bill’s provisions.

Section 53 – Regulations or orders

129. Subsection (1) provides that powers to make orders or regulations in the Bill are to be 
exercisable by statutory instrument.  Subsection (2) provides that except where otherwise provided, 
the statutory instruments containing such orders or regulations shall be subject to negative 
procedure in the Scottish Parliament.  Subsection (3) provides that regulations under section 50 or 
an order under section 52 which contains provisions which alter the text of an Act are to be the 
subject of affirmative resolution.

Section 54 – Interpretation

130. This section defines terms used throughout the Bill.

Section 55 – Repeals

131. Section 55 introduces Schedule 1 (which contains consequential repeals).

Section 56 – Short title and commencement

132. This section provides for the short title of the Bill.  Further, section 56 allows the Scottish 
Ministers to bring the provisions of the Bill (except sections 47, 53, 54 and 56) into force by order 
and to set different dates to commence different provisions.  The section provides for sections 47, 
53, 54 and 56  to come into force on Royal Assent.

——————————
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FINANCIAL MEMORANDUM

TRANSPLANTATION AND HOSPITAL POST-MORTEM EXAMINATIONS

Costs on the Scottish Administration

Transplantation

133. National programmes of heart, lung, liver and combined kidney and pancreas transplantation 
are already funded by the Scottish Executive, at a total cost of some £5m a year.  Renal replacement 
therapy, including renal transplantation, is funded from each Health Board’s general allocation.    
The duties placed on the Scottish Ministers by section 1 are a formalisation of the current 
arrangements, and the inclusion of those duties in statute will not of itself give rise to any new costs.

134. The Bill provides for the Scottish Ministers to make arrangements with persons to assist in 
relation to transplantation functions.  At present, this function is undertaken for live transplants 
without charge to Scotland by the Unrelated Live Transplants Regulatory Authority (ULTRA).  
Under the Human Tissue Act 2004 (c.30) this function will transfer to the Human Tissue Authority.  
The current number of such transplants in Scotland (around 40 a year, taking account of the 
anticipated increase in numbers) does not justify the establishment of a separate Scottish body.  On 
grounds of consistency of approach across the UK, the Scottish Ministers wish to use the provision 
in the Bill to ask the Human Tissue Authority to scrutinise Scottish cases.  The Human Tissue Act 
2004 (c.30) gives the Human Tissue Authority (HTA) powers to charge for the performance of its 
functions on behalf of other UK public authorities and the Scottish Executive understands that the 
HTA will expect to be reimbursed for scrutinising live transplants in Scotland.  Until the HTA is 
fully established it will not be possible to identify what the charges might be. The Department of 
Health is providing a budget of £2m a year to meet the HTA’s overall costs in this and the next 2 
financial years.  Based on this, it is estimated that a maximum of around £50,000 per year will fall 
on the Scottish Administration through the charging of fees for scrutinising Scottish cases.  As the 
HTA will be carrying out a wide range of functions which do not apply in Scotland, a contribution 
considerably less than the standard 10% seems an appropriate estimate.

135. The framework set out in the Bill is expected to lead to an increase in the organ donation 
rate in Scotland, and therefore in the number of transplant operations performed.  As each of the 
transplant programmes is geared to accommodate variations in the number of procedures 
undertaken, we would not expect the additional operations to generate additional expenditure.  Any 
increased costs to Boards associated with the maintenance of a larger number of recipients post-
transplant would be offset by the fact that kidney transplantation is much more cost-effective than 
renal dialysis.  It is estimated that each kidney transplant saves NHS Scotland around £25,000 a 
year in hospital haemodialysis costs, and in 2004, 111 kidney transplants were performed in 
Scotland.

Hospital Post-Mortem Examinations

136. Very few hospital post-mortem examinations are currently being performed.  As one of the 
main effects of the Bill is intended to be a revival of confidence in the process on the part of the 
public and NHS staff, the expectation is that the number of these examinations will increase.  This 
is not of itself expected to create additional expenditure, since the staff and services are already in 
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place and would be able to cope with a gradual increase.  The increase in the number of 
examinations will only come about, however, if the standard forms are in place, and staff are 
properly trained to discuss them with families.

137. The Bill will give the Scottish Ministers the power to prescribe forms for obtaining 
authorisation.  The intention is that the power will be used to bring to an end the use of local forms 
by introducing across Scotland a standard form for authorising a hospital post-mortem examination.  
There will be separate forms for adult and paediatric post-mortem examinations, accompanied by 2 
standard information leaflets, one giving general information, the other going into greater detail for 
those who wish it.  These arrangements are a response to the importance attached by the family 
support groups to addressing inconsistencies of approach which they regarded as one of the 
particularly distressing features of past practice.  The new forms have to be sensitive to the amount 
of information needed in each case, and this highlights the importance of good design, in addition to 
the thought which has been given to the content of the forms.  The cost of producing an initial stock 
of forms and leaflets would be some £250,000, based on issuing a supply of 100 of each of adult 
and paediatric forms and of each leaflet to each of the hospitals in Scotland.

138. Training will be required for hospital staff who will have to go through the form with 
families.  No such training programmes exist at present and the Executive will require to work with 
the agencies responsible for the training of health professionals to develop a suitable programme, 
drawing wherever possible on training packages being developed in England to ensure consistency 
of approach.  The initial costs involved could be in the region of £100,000 - £150,000, covering the 
specification for the course and the provision of training materials.  Some hospitals may already be 
providing this service but this additional expenditure will make training materials available to all 
health professionals in Scotland.

Costs on Local Authorities

139. The transplantation and hospital post-mortem examination provisions of the Bill have no 
financial implications for local authorities.

Costs on Other Bodies, Individuals and Businesses

140. The provisions of the Bill relating to transplantation will not have any direct financial 
consequences on Health Boards as they concern the creation of a framework within which people 
can make decisions about transplantation, rather than being directly related to the provision of 
services.

141. Health Boards will have to cover the cost of replacing the forms for authorising a hospital 
post-mortem examination once the initial stocks supplied by the Department are exhausted.  
However this is unlikely to cost significantly more than the cost of replenishing the existing forms.

142. There may be a need to provide some refresher training for medical staff on generic issues, 
such as end–of-life matters, including the process of death certification and an awareness of the 
types of hospital death which have to be reported to the Procurator Fiscal.  However such training is 
already being provided at under- and post-graduate levels and through on-the-job training by the 
bodies responsible for professional education and training, in particular the medical and nursing 
schools, the Royal Colleges and NHS Education for Scotland.  Such refresher training already 
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forms part of these bodies remit and therefore the costs of any refresher training is already covered 
by existing provision.  Maximum use will be made of techniques such as web-based training, in 
order to achieve the best value for money.  

AMENDMENT OF THE ANATOMY ACT 1984

Costs on the Scottish Administration

143. At present there is a single individual who acts as HM Inspector of Anatomy for Scotland, 
England and Wales.  His salary, accommodation and administrative assistance are provided by the 
Department of Health on a UK basis and the costs to the Executive only amount to travel and 
subsistence for annual visits to Scottish Schools of Anatomy.  On average these do not exceed £500 
a year.  However HM Inspectors duties in England and Wales will now be subsumed into the new 
Human Tissues Authority.  It will be necessary for the Executive to continue to make arrangements 
for inspection.  For example they may enter into a contract with the Human Tissues Authority, or 
any successor body, or any other qualified body or person, to provide inspection services.  This is 
likely to lead to increased costs, estimated at £20,000 - £25,000.  This figure allows for 5 inspection 
visits a year, the salary cost of the Inspector for his Scottish duties, a contribution towards 
accommodation, and administrative expenses.  It is our best estimate at this stage of the likely cost 
for the inspection arrangements. 

Costs on Local Authorities

144. The amendments to the Anatomy Act 1984 provisions of the Bill have no financial 
implications for local authorities.

Costs on Other Bodies, Individuals and Businesses

Anatomy Departments

145. There would be no costs for Anatomy Departments.  The provisions of the Bill which allow 
training in surgical techniques to be carried out using donated bodies may produce minor savings, 
since it may no longer be necessary to purchase models for this purpose, but they cannot be 
quantified easily.
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ANNEX 

Summary of additional costs arising from the Bill 

Policy Area Cost on Scottish 
Administration 

Health 
Boards 

Local 
Authorities 

Cost on 
other 

Bodies 

Paragraph 
Reference 

 
Nil 

 
Nil 

 
Nil 

 
134 

 

 
 
 

Transplantation 
etc. 

 
Nil 

 
Nil 

 
Nil 

 
137 

 
 

 
£50,000 p.a. for 
HTA charges. 

 
£250,000 for 

forms and 
leaflets.  

 
Nil 

 
 

Nil 

 
 

£100,000 - 
£150,000 

for 
developing 

training 

 
 

138 
 

 
Amendments to 

the Anatomy Act 
1984 

 
£20,000 – 

£25,000 p.a. for 
inspections by 

the HMIA. 

 
Nil 

 
Nil 

 
Nil 

 
143 

 

 

72



These documents relate to the Human Tissue (Scotland) Bill (SP Bill 42) as introduced in the 
Scottish Parliament on 3 June 2005

29

——————————

EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE

146. On 2 June 2005, the Minister for Health (Mr Andy Kerr MSP) made the following 
statement:

“In my view, the provisions of the Human Tissue (Scotland) Bill would be within the 
legislative competence of the Scottish Parliament.”

——————————

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 
COMPETENCE

147. On 2 June 2005, the Presiding Officer (Rt Hon George Reid MSP) made the following 
statement:

“In my view, the provisions of the Human Tissue (Scotland) Bill would be within the 
legislative competence of the Scottish Parliament.”
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SP Bill 42–PM 1 Session 2 (2005)

HUMAN TISSUE (SCOTLAND) BILL

——————————

POLICY MEMORANDUM

INTRODUCTION

1. This document relates to the Human Tissue (Scotland) Bill introduced in the Scottish 
Parliament on 3 June 2005. It has been prepared by the Scottish Executive to satisfy Rule 
9.3.3(c) of the Parliament’s Standing Orders.  The contents are entirely the responsibility of the 
Scottish Executive and have not been endorsed by the Parliament.  Explanatory Notes and other 
accompanying documents are published separately as SP Bill 42–EN. 

POLICY OBJECTIVES OF THE BILL - GENERAL

Introduction

2. The Bill covers 3 main issues:  organ and tissue donation and transplantation; hospital 
post-mortem examinations; and the Anatomy Act 1984.

3. The policy intention is to repeal for Scotland the Human Tissue Act 1961 (the “1961 
Act”) and replace it with legislation containing distinct provisions appropriate to Scotland 
relating to organ donation and transplantation from deceased donors, and to hospital post mortem 
examinations.  Furthermore, the intention is to amend for Scotland and incorporate in the new 
legislation the provisions in the Human Organ Transplants Act 1989 (the “1989 Act”) relating to 
living donors.  The Anatomy Act 1984 (the “1984 Act) will also be amended as respects 
Scotland to broaden the definition of ‘anatomical examination’, address public concerns about
use of bodies and body parts in public displays, and to allow the post of HM Inspector of 
Anatomy for Scotland to continue following changes made by the Human Tissue Act 2004 (the 
“2004 Act”).

Policy Objectives - Background

4. The provisions of the Bill relating to organ and tissue donation and transplantation take 
account of 3 key factors:  the Executive’s policy on organ donation and transplantation as set out 
in the Organ Donation Strategy for Scotland1 devised by its expert advisory group, the Scottish 
Transplant Group;  the scrutiny of the existing legislation, the 1961 Act, which covers both 
transplantation and hospital post-mortem examinations, undertaken by both the Scottish 
Transplant Group and the Review Group on Retention of Organs at Post-Mortem; and the 

1Scottish Executive, Organ Donation Strategy for Scotland (2002) 
http://www.show.scot.nhs.uk/sehd/publications/odss/odss.pdf
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legislation which has been developed for the rest of the UK, as set out in the 2004 Act which 
repeals and replaces the 1961, 1984 and 1989 Acts for the rest of the UK.

5. The Organ Donation Strategy was published on a consultative basis in July 2002.  It 
drew attention to a number of problems with the 1961 Act.  In particular, this legislation covers 
both transplantation and hospital post-mortem examinations and this has helped to create
confusion in the public mind between the two issues.  For example, families affected in the past 
by organ retention following a hospital post-mortem examination have indicated strong support 
for organ donation and transplantation, while expressing corresponding concern at the confusion 
of the two issues.  The Strategy, therefore, called for the 1961 Act to be replaced by separate 
legislation governing organ and tissue donation on the one hand, and retention of organs and 
tissue at post-mortem examination on the other.  The same recommendation was made by the 
Review Group on Retention of Organs at Post-Mortem.

6. Another concern surrounding the 1961 Act raised by the Scottish Transplant Group was 
that it fails to acknowledge the reality of many contemporary relationships, which may for 
example, not involve marriage, or may be of the same sex.  The Act currently provides that the 
person lawfully in charge of the body may authorise the removal of any part of the body for 
therapeutic purposes if, having made such reasonable inquiry as may be practicable, he has no 
reason to believe that the deceased had expressed an objection to his body being so dealt with 
and had not withdrawn the objection, or that the surviving spouse or any surviving relative of the 
deceased objects to the body being so dealt with.  The use of the term ‘spouse’ is both dated and 
restrictive, and legislation which currently attaches the same degree of weight to the views of the 
surviving spouse to those of even the most distant relative is difficult to justify. Furthermore, the 
role of the ‘person lawfully in possession of the body’ is unclear.  

7. The difficulties of interpreting the 1961 Act’s provisions in the context of organ and 
tissue donation and transplantation have meant that hospitals have had problems in determining a 
proper role for the surviving spouse and relatives.  While it is good practice to approach the 
surviving spouse and/or relatives to establish an absence of objection on the part of the deceased 
and to ensure that there are no medical reasons why donation would be inadvisable, the way in 
which the transplant community addresses the issue has tended to suggest that the decision 
whether to proceed with retrieval rests with the relatives.  In strict legal terms, this goes beyond 
the provisions of the 1961 Act.  It also opens up the possibility of the deceased’s wishes, as 
expressed by carrying a donor card or putting their name on the NHS Organ Donor Register, 
being vetoed by the relatives.

8. The Organ Donation Strategy therefore made a number of recommendations for new 
legislation.  In particular it called for the system of ‘opting-in’ to be strengthened by placing the 
emphasis, in discussions with relatives, on determining what wishes, if any, the deceased might 
have expressed.  The carrying of an organ donor card and/or registering on the NHS Organ 
Donor Register should be regarded as types of advance directive, so that the wishes of the 
deceased should be fulfilled wherever possible.  ‘Relatives’ should also be understood as 
meaning those who had been closest in life to the potential donor and therefore those who were 
most likely to have known his or her views on the subject in the absence of any tangible 
expression of them.
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TRANSPLANTATION ETC.

Policy Objectives - Specifics

Authorisation

9. The Executive’s policy intention is that the new legislation for Scotland should be 
firmly rooted in the positive attitudes towards organ and tissue donation and transplantation held 
by 90% of the population.  The policy is also to apply the concept of ‘authorisation’, as 
developed by the Review Group on Retention of Organs at Post-Mortem (described later in this 
document – see paragraphs 40 and 41) to the transplantation context in order to recognise that 
this is an active decision taken by someone in a position of control.  Part 1 of the Bill is couched 
in terms of ‘body parts’, rather than ‘organs’ and ‘tissue’, so that it takes account of future 
technical developments affecting the range of body parts which can be transplanted.

10. The Bill’s intention is that where an individual carries an organ donor card and/or adds
their name to the NHS Organ Donor Register, those wishes are given effect and this will be 
regarded as authorisation.  Recent research indicates that many of those who carry a donor card 
or have registered believe that organ and tissue donation will follow automatically, should the 
circumstances arise, and are dismayed when told that their relatives might be able to veto their 
intentions.  For reasons which are not entirely clear, but which may be related to the effect of 
issues surrounding retention of organs at post-mortem examination, in some parts of the country 
relatives refuse to agree to organ donation in up to 78%2 of cases where the views of the 
deceased are not known.  In Scotland, the relatives’ refusal rate where the deceased’s wishes are 
not known has risen from just over 30%2 in the early 1990s to around 49%2 now.  The principle 
of autonomy would mean that the deceased person’s wishes should be respected, whether these 
had been expressed in writing or verbally.  This is consistent with the fundamental principle of 
consent which will apply in the rest of the UK.

11. The Bill provides for self-authorisation to be in writing, or it can be expressed verbally.  
Written authorisation by the person him or herself need not be signed, so as to allow for online 
registration on the NHS Organ Donor Register maintained by UK Transplant (UKT).  This will 
require stringent administrative safeguards to ensure the authenticity of such registrations.  The 
Executive will work with UKT and the other Health Departments on developing these 
safeguards.

12. Where the deceased has not left any specific expression of wishes, the policy intention 
is that an approach should be made to the ‘nearest relative’; defined by means of a hierarchy 
similar to that in the Mental Health (Care and Treatment)(Scotland) Act 2003.  Authorisation 
should be obtained from the person whose relationship to the deceased comes highest in the 
hierarchy, as the person most likely to have been closest to the deceased in life and therefore 
most likely to have been aware of the deceased’s general attitudes towards such issues.  That 
hierarchy includes registered civil partners as well as unmarried partners and partners of the 
same sex.

13. The policy intention is that the principle of respecting the deceased’s wishes should not 
allow the family a right of veto.  The number of cases where there is likely to be any conflict 

2 UK Transplant, Potential Donor Audit (Ongoing)
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between the wishes of the individual and the wishes of the family is believed to be small, 
however, as the evidence indicates that most families accept that organ and tissue donation 
should go ahead when provided with evidence that that was the deceased’s wish.  The 
Executive’s advertising and publicity campaigns will continue to promote the message that
people should not simply carry a donor card or put their name on the Register, but also should let 
their nearest relatives know their wishes, so that the relatives do not have to confront the issue 
for the first time in the initial stages of bereavement, and have been made aware of the 
deceased’s wishes at first hand.

14. In line with current arrangements, the policy intention is that where organs and tissue 
cannot be used for the primary purpose of transplantation, it should be possible to authorise their 
use for purposes of research, as well as for teaching and audit.  The Bill also provides for 
authorisation of the use of organs or tissue solely for research purposes, as is permissible at 
present under the 1961 Act.  The arrangements set out in the Bill reflect the fact that this is often 
a two-stage process.  The individual in life makes broad decisions about organ donation.  After 
death, the relatives will be approached by a transplant co-ordinator to discuss these wishes in 
more detail, or to deal with any specific issues about which the individual recorded no wishes.

Transplants from living donors

15. The Bill includes repeal for Scotland of the 1989 Act, which currently regulates organ 
donation and transplantation from the living, and replace it with provisions consistent with those 
being made for the rest of the UK as set out in the 2004 Act.  

16. In broad terms, the 1989 Act is designed to prevent the making or receiving of 
payments for organs for transplantation, or the placing of adverts inviting people to supply 
organs for transplantation in exchange for payment.  The 1989 Act also provides for a system of 
scrutiny of live transplants between people who are unrelated genetically, to ensure that the 
parties are aware of the nature and risks of the procedure, that agreement is being given freely 
without pressure being put on the donor, that no payment (other than re-imbursement of 
expenses) is being made to the donor, and that the donor is aware that he or she is entitled to 
withdraw from the process at any time.  

17. The policy aim is to ensure that the position in Scotland remains consistent with that for 
the rest of the UK.  The Bill therefore makes two main changes.  The system of independent 
scrutiny is being extended to cover the transplantation of parts of organs, to take account of new 
developments such as the establishment of living donor liver transplant programmes.  It will also 
cover all live transplants, whether or not the potential donor and recipient are related, in order to 
provide independent scrutiny in every case.  The Bill includes, inter alia, protection for the 
position of children by providing that it should not be possible to remove an organ from a living 
child under the age of 16 for purposes of transplantation, or to remove tissue from such child, 
other than regenerative tissue such as bone marrow.  For Scotland, scrutiny of living donation is 
likely to be undertaken by the Human Tissue Authority established by the Human Tissue Act 
2004, to ensure consistency of approach across the UK.
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Penalties

18. There are penalty provisions for breaching the provisions of the 1989 Act.  The policy is 
to carry forward penalty provisions for breaching provisions relating to transplants involving 
living donors in the Bill, with penalty levels revised to be consistent with the penalty provisions 
which will apply in the rest of the UK.

19. The policy intention is also to have penalties for breaching provisions relating to 
transplantation from deceased donors.  The consultation paper had originally proposed that it 
would be inappropriate to apply any penalties in the context of transplantation of organs from the 
dead because the process has never given any cause for public concern and because of the 
existence of a range of agencies with responsibility for oversight of the various transplantation 
programmes.  This approach was supported by 71% of those who responded.  The Executive, 
however, has decided that in order to emphasise the importance attached to making sure that the 
individual’s wishes should be fulfilled there is a need to make provision for penalties in this 
context.  The range of authorisation options is now more varied than proposed in the consultation 
paper and it is considered that would be inconsistent to safeguard that very similar range of 
authorisation intentions in the hospital post-mortem examination context but not in the context of 
transplantation.  This is also consistent with the position under the Human Tissue Act 2004 and 
the penalty provisions have been aligned with its provisions.  

EU Directive on the Safety of Tissue and Cells

20. The Bill also takes account of the provisions of the EU ‘Tissues and Cells Directive’ 
(Directive 2004/23/EC on setting standards of quality and safety for the donation, procurement, 
testing, processing, preservation, storage and distribution of human tissues and cells).  This 
replaces the present voluntary Code of Practice for Tissue Banks3, issued by the UK Health 
Departments in 2001, with a statutory system of regulation.  The Directive requires transposition 
into UK law by April 2006.  In the rest of the UK, the Human Tissue Authority will become the 
single ‘competent authority’ under the Directive, with responsibility for enforcing all relevant 
safety and quality requirements.  Scotland has one therapeutic tissue bank, operated by the 
Scottish National Blood Transfusion Service as its preferred provider (NHS Health Department 
Letter(2001)27), and the intention is that the Human Tissue Authority should undertake the 
regulation of this tissue bank on behalf of the Scottish Ministers in fulfilment of the requirements
of the Directive.

Alternative Approaches

‘Presumed Consent’

21. In developing its approach to new legislation on organ donation and transplantation, the 
Executive was aware of the support which exists for a move towards a system of ‘opting out’, or 
‘presumed consent’, based on the presumption that organs and tissue can be retrieved after death 
for transplantation provided the dead person had not registered an objection.

3 UK Health Departments, A Code of Practice for Tissue Banks – Providing Tissues of Human Origin for 
Therapeutic Purposes (February 2001)
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22. The Executive has therefore looked very carefully at the arguments put forward by 
those in favour of presumed consent.  The main aims of that system are to increase the number of 
donor organs, to honour the deceased person’s wishes and to consult the relatives.  The 
Executive agrees with each of those aims, and the Bill addresses them all.  Respecting the wishes 
of the deceased forms the corner-stone of the proposals, which are based on treating donor cards 
or registering on the NHS Organ Donor Register as forms of authorisation of the use of organs or 
tissue for transplantation after death.  A key element in the new arrangements stressed by those 
in favour of presumed consent is the way that relatives are approached.  The Executive fully 
accepts that the process has to be made as easy for them as it can be in such circumstances.  For 
most people, that is achieved through knowing that allowing organ donation to go ahead would 
fulfil their loved one’s wishes.  The Executive also thinks that the idea of offering organs as a 
gift is important in helping people to derive some solace from their own loss, as well as in 
maintaining public confidence and support for transplantation at its present 90% level.  A further 
consideration is that the public’s reaction to the revelations about organ retention at post-mortem 
examination shows that, for many people, presumed consent does not represent a valid form of 
consent.  They feel it deprives them of a sense of control over what happens to their bodies, or 
the bodies of their loved ones, after death.

23. A further factor which the Executive has taken into account is that the arrangements for 
allocating organs for transplantation operate across the whole of the UK.  The Executive believes 
that the fundamental principle on which organ donation rests should therefore be consistent 
across the UK.  The 2004 Act is based on the same fundamental principle of respecting the 
express wishes of the individual.

Surplus or residual tissue

24. The Bill contains no provisions in respect of surplus or residual tissue.  Tissue donation 
from the living is a different matter from living organ donation.  Bone and other tissue are 
usually regarded as waste products, in that they would normally be discarded from an operation 
or a diagnostic investigation such as a biopsy.  Provisions relating to surplus or residual tissue 
appear in the Human Tissue Act 2004.  The Executive’s policy, however, is that the 
arrangements for the authorisation of the use of surplus tissue can be dealt with satisfactorily by 
guidance and an appropriate authorisation form.  It sees no need to introduce measures in this 
area more stringent than those which apply to the consent a living person gives to the carrying 
out of an operation.  These proposals were included in the consultation and no representations 
have been received objecting to this approach.  The guidance will, however, be consistent with 
that issued by the Human Tissue Authority under the 2004 Act, since obtaining and using human 
tissue for research purposes should be neither easier nor more difficult in Scotland than other 
parts of the UK.  There is the further safeguard that all research involving human tissue will 
always require the approval of a Research Ethics Committee.

Consultation

25. These provisions of the Bill are based on the recommendations of the Scottish 
Transplant Group, which includes representatives of the public as well as the voluntary sector.  
These were published as part of the Group’s Organ Donation Strategy for Scotland on a 
consultative basis in July 2002 and the responses indicated general support for the Group’s 
recommendations on the basis for new legislation in Scotland.
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26. A further public consultation specifically on the legislation relating to organ and tissue 
donation and transplantation ended in June 20044.  Responses were received from a wide range 
of people and organisations in the public, private and voluntary sectors.  There was unanimous 
support for a revision of the current legislation and the great majority of respondents agreed that 
no further proof of wishes should be needed than carrying a donor card or registering on the 
NHS Organ Donor Register.  A report of the independent analyses of the responses to the 
consultation was published on 28 February 20055, with a covering letter from the Minister for 
Health & Community Care.

Effects On Equal Opportunities, Human Rights, Island Communities, Local Government, 
Sustainable Development, Etc

Equal Opportunities

27. The provisions of the Bill are not discriminatory on the basis of gender, race, disability, 
marital status, religion or sexual orientation. The new legislation will ensure that objections to 
transplantation on religious grounds would be respected, and that no discriminatory conditions 
could be imposed on authorisation for purposes of transplantation.

Human Rights

28. The Executive is satisfied that the provisions of the Bill are compatible with the 
European Convention on Human Rights.

Island Communities

29. These provisions of the Bill apply equally to all communities in Scotland. Place of 
residence is not a factor in relation to access to transplantation programmes.

Local Government

30. The Executive is satisfied that the Bill will not have an impact on local government.  
The lead on implementing the legislation will fall to Health Boards with central support and 
guidance provided by the Executive.

Sustainable Development

31. Meeting the Needs....6 describes how building a national effort to improve health, 
reducing inequalities in health and making the NHS a ‘national health service’ and not a 
‘national illness service’, is an integral part of sustainable development. The Executive has 
made clear that efforts to promote health, alongside programmes on social justice, crime and 
transport, are central to sustainable development.

4 Scottish Executive, Consultation Paper on the Legislation Relating to Organ Tissue Donation and Transplantation
(2004).
5 Scottish Executive, Legislation Relating to Organ and Tissue Donation and Transplantation: Analysis of 
Consultation Responses.  (February 2005)
6  Scottish Executive, Meeting the Needs….Priorities, Actions and Targets for sustainable development in Scotland 
(2002)
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HOSPITAL POST-MORTEM EXAMINATIONS

Policy Objectives - Background

32. The need to amend the law relating to hospital post-mortem examinations stems from 
the considerable distress caused to families throughout Scotland after the publication in spring 
2000 of the Interim Report from the public inquiry into paediatric cardiac surgery at Bristol 
Royal Infirmary7.  It disclosed that considerable numbers of children’s hearts had been retained 
following post-mortem examinations, both hospital and those instructed by the coroner, without 
the knowledge or agreement of the parents.  In the wake of Bristol, there was a sequence of 
further revelations, in particular from the inquiry into practices at Alder Hey Children’s Hospital, 
Liverpool, which compounded that distress.  

33. From the inquiries made by families of what were then NHS Trusts in Scotland, it 
became clear that past practice here had been similar to that in England.  The signature on a 
hospital post-mortem examination consent form had been taken as sufficient warrant to allow the 
retention of organs, tissue blocks and slides following the examination.  In many cases, no 
explanation had been offered to the families as to what was involved in the post-mortem 
examination, as it was thought this would compound the distress they were already suffering at 
the loss of their child.  The clinicians concerned believed that they were acting in the best 
interests of the families themselves, and for the wider public good, and also believed that they 
had satisfied the provisions of the 1961 Act.  

34. The majority of the families affected with whom the Executive has been in contact have 
made clear that they did not necessarily object to the examination itself, or to the retention of 
organs for diagnosis or research purposes.  Their distress was caused by the fact that they were
not involved in the decisions about what should happen to their child after death.  Many parents 
clearly feel the need to protect their child after death and for them, past post-mortem practice 
was seen as a betrayal of that protective role.  Some families wished to have organs and tissue
blocks and slides returned to them so that they could arrange for them to be disposed of in a way 
which the family considered fitting.  For most, this meant the holding of another funeral.  

35. Against this background, the Executive set up in September 2000 an independent 
Review Group on the Retention of Organs at Post-Mortem, with a remit to investigate past 
practice in Scotland and to make recommendations about the changes needed to the underlying 
legislation to make sure that such a situation could never happen again.  The present Bill 
therefore fulfils a commitment to changing the law on hospital post-mortem examinations which 
was first given in the autumn of 2000.  A great deal of administrative work has been done in the 
interim to help tackle the problems of the past.

36. On the issue of post-mortems involving adults, publication of the Isaacs Report8 in 2003 
showed that retention of organs at post-mortem examination without the knowledge of the family 

7Bristol Royal Infirmary Inquiry, The Inquiry in the Management of Care of Children Receiving Complex Heart 
Surgery at the Bristol Royal Infirmary.  Interim Report.  (May 2000)

8
Department of Health, London, Isaacs Report.  The investigation of events that followed the death of Cyril Mark Isaacs.  (May 

2003)
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had occurred in cases involving adults as well as children and could, in particular instances, 
generate as much distress as the cases involving children.

37. The Review Group’s work clarified the general principles which should underpin the 
new legislation in Scotland.  One of its main aims had to be to place the sense of control in the 
hands of the parents when there was any question of a hospital post-mortem examination on a 
baby or young child.  In the case of adults, the fundamental aim would be to enshrine in the 
legislation a requirement to give effect to any prior notification of the competently-expressed 
wishes of the deceased and to ensure that people’s decisions about what should happen to their 
own body after death are respected.  

38. The Group also stressed that the hospital post-mortem examination should properly be 
regarded as part of the continuum of care provided by NHSScotland, a continuum which extends 
beyond the death of the patient.  New legislation should therefore be aimed at restoring public 
confidence in the post-mortem examination.  The Group suggested that the new legislation 
should be restricted as far as possible to setting a framework of key principles, since the 
problems with the 1961 Act show that primary legislation can rapidly become out of date, 
especially in areas where great sensitivity and a responsiveness to the changing views of society 
are required.  The Review Group concluded that the 1961 Act was fundamentally flawed, and 
recommended that it should be repealed for Scotland in respect of hospital post-mortem 
examinations and replaced by legislation containing separate provisions for transplantation and 
for hospital post-mortem examinations.

39. The provisions of the Bill on hospital post-mortem examinations are intended to give 
expression to the principles set out by the Review Group.  The approach of including the 
minimum in primary legislation has been assisted by the fact that NHS Quality Improvement 
Scotland very quickly took up a recommendation from the preliminary report of the Review 
Group (February 2001)9 and developed clinical standards covering the hospital post-mortem 
examination process.  These standards are mandatory on all NHS hospitals which undertake 
post-mortem examinations.  Details of the first NHS Quality Improvement Scotland reviews of 
its hospital post-mortem examination standards are given in the national overview and local 
reports published on 16 February 200510.

Policy Objectives - Specifics

Authorisation

40. The policy intention is to follow the recommendation of the Review Group that the new 
legislation should be based on the concept of ‘authorisation’.  This idea was prompted by the 
consideration that the idea of ‘consent’ was inappropriate, and this was particularly clear in the 
context of a post-mortem examination on a child.  The rationale behind the concept of ‘consent’ 

9 Scottish Executive, Preliminary Report of the Independent Review Group on Retention of Organs at Post-Mortem
(January 2001)

10 NHS Quality Improvement Scotland, Management of Post-mortem Examinations – National Overview (February 
2005)
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was based on doing what was in the best interests of the child, but in the post-mortem context the 
child could no longer be considered as having any interests.  The Review Group therefore looked 
for an alternative concept and chose ‘authorisation’, a term based on a recognition of the intimate 
bond between parents and children, the privacy of the family unit and the right to prevent 
interference by third parties with the intimacy of the family relationship.  The use of the term 
‘authorisation’ recognises the role which parents must be given in making decisions about the 
way their children should be dealt with after death, as in life.  Granting ‘authorisation’ strongly 
suggests an active decision taken by someone in a recognised position of control, whereas 
‘consent’ implies a passive acceptance of something being proposed by someone else.  

41. A further consideration is extremely significant in the post-mortem examination 
context.  ‘Consent’, to be valid in law, is generally expected to follow the provision of 
information, but many people, parents in particular, do not want to be given details about organ 
removal, retention and use.  Since ‘authorisation’ is based on a power to make decisions, it can 
be given even if no information has been provided about what is being authorised, as long as the 
person authorising understands what may be the effect of giving that authorisation.

42. The Bill sets out the purposes for which a hospital post-mortem examination may be 
undertaken, the material which may be retained as a result of the examination and the purposes 
for which it may be used.  The policy intention should be that the examination itself and the 
purposes for which retained material may be used must be authorised.  An adult with capacity 
may while alive authorise the carrying out of the post-mortem examination, as may mature 
children, by which should be understood children between the ages of 12 and 16 who are 
considered capable of understanding the significance of their decisions.  Both adults and mature 
children should also be able to nominate someone to take the decision whether or not to 
authorise a hospital post-mortem examination.  Failing either of these, the Bill provides for 
authorisation to be given by the deceased’s ‘nearest relative’ and provides a hierarchy of 
relatives which should enable the identification of the person who was closest to the deceased in 
life.  In the case of children under 12, or between the ages of 12 and 16 who left no wishes, 
authorisation must be given by the person or persons having parental rights or responsibilities in 
respect of the child. 

Standard Authorisation Forms

43. The policy is that this framework of authorisation should be underpinned by standard 
authorisation forms and information leaflets which have been developed for use across Scotland.  
This is in response to the need for uniformity of approach highlighted by both families and 
health professionals.  Two forms have been developed, one for a hospital post-mortem 
examination on an adult, the other for an examination on a child.  Considerable thought has been
given to making sure that the form sets out in a manageable way all the authorisation options 
which should be available, while at the same time being capable of use without adding 
unnecessarily to the family’s distress.  Drawing on experience of the problems of the past, the 
forms make a clear distinction between retention of tissue blocks and slides, the creation of 
which is an integral part of the post-mortem examination and which should form part of the 
deceased person’s medical record, and organs, which should only be retained in exceptional 
circumstances, and which therefore requires separate and specific authorisation.  This also 
reflects the much greater emotional significance of organs.  In order to ensure that these are the 
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only forms which can be used, the policy is that their content will be specified in Regulations to 
be made under the Bill.

Examinations Instructed by the Procurator Fiscal 

44. In fulfilment of a recommendation of the Review Group, the Executive acknowledges 
the importance of allowing families who have had a post-mortem examination instructed by the 
Procurator Fiscal the opportunity of authorising the use for purposes such as education and 
research any organs or tissue retained as a result of the examination, provided these are no longer 
required for the Fiscal’s purposes.  The Bill therefore provides that tissue samples retained 
should become part of the deceased person’s medical record once the Fiscal has indicated that 
they are no longer required for his or her purposes, and can be used for diagnostic purposes and 
audit without the need for authorisation from the nearest relative, and for research, education and 
training provided those uses have been properly authorised.  The Bill also allows for the 
possibility that whole organs no longer needed for the Fiscal’s purposes could be used for 
education, training or research provided proper authorisation has been given for these uses.  For 
the fiscal setting, the Bill extends the hierarchy of relatives to include someone who had a long-
standing professional relationship with the deceased person.

45. For existing holdings of tissue samples retained from an examination instructed by the 
Fiscal before the Act comes into force, the Bill allows for the retention of tissue samples for 
education, training and research purposes without the need for further authorisation.  For existing 
holdings of organs retained from an examination instructed by the Fiscal before the Act comes 
into force, the Bill provides that these can be retained for the purposes of that research, or for 
education, training or subsequently approved research purposes if authorised in the appropriate 
manner, and of the research use if the organ is in addition approved by the Research Ethics 
Committee.  

46. The Executive believes these provisions reconcile the needs of individual families and 
those of society in a way that is consistent with the general approach to authorisation of hospital 
post-mortem examinations.  The provisions about existing holdings build on the present 
arrangements, which were devised by the family support groups with which the Review Group 
dealt, and which were formalised from 18 April.  When they come into force, the provisions in 
the legislation will supersede this administrative arrangement.

Penalties

47. One of the main criticisms of the 1961 Act was that it contained no penalties for non-
compliance with the regime it set out for hospital post-mortem examinations.  The Bill addresses 
that criticism directly by including penalty provisions.  These will be triggered if a hospital post-
mortem examination is carried out without authorisation, or if the detailed terms of the 
authorisation are not respected.  The level of penalties equates to those set out in the 2004 Act 
for the rest of the UK.
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Alternative Approaches

Examinations Instructed by the Procurator Fiscal

48. The Executive is aware of arguments that the new legislation should extend to the post-
mortem examinations instructed by the Procurator Fiscal, on the grounds that many of those 
most distressed by past practice had been those whose child had been the subject of a medico-
legal post-mortem examination, and who found it difficult to accept that they had no say in the 
decision whether or not such an examination should be undertaken.  The Executive considers it 
essential, however, that the Procurator Fiscal should continue to be able to instruct a medico-
legal post-mortem examination in pursuance of his duty to investigate all sudden, suspicious or 
unexplained deaths.  A system of authorisation is incompatible with that responsibility, which 
relates to the administration of justice.  The Crown Office and Procurator Fiscal Service is 
aware, however, of the importance this places on good communication with the family, 
especially the need to inform them whether any organs have been retained as a result of the post-
mortem examination.  The new arrangements for the authorisation of educational or research use 
of organs or tissue samples no longer needed for the Fiscal’s purposes require a process of clear 
notification by the Fiscal that his or her purposes are complete, and this is provided for in the 
Bill.  The Bill does not affect in any way the Fiscal’s entitlement to retain organs or tissue 
samples for as long as these are required for his or her purposes.

Inspection and Regulation

49. The Executive has also considered whether the framework of authorisation provided for 
in the Bill should be overseen by a system of inspection and regulation of hospital post-mortem 
examinations such as is provided in the 2004 Act, which sets up a Human Tissue Authority and 
an Inspectorate of Anatomy and Pathology.  This is not considered necessary, in part in 
recognition of the deterrent effect of the penalty provisions, but largely because of the role of 
NHS Quality Improvement Scotland in reviewing performance against its hospital post-mortem 
examination standards.  The standards have been developed with strong input from family 
support groups, and are mandatory on those in the NHS providing this service.  In addition, the 
reviews against standards include strong representation from those who are not health 
professionals.  A local report is published of performance against the standards, as is a national 
overview which draws together common themes from the local reports.  The Bill nevertheless 
secures that the Scottish Ministers could ask the Human Tissue Authority to exercise any of its 
functions in Scotland on their behalf, including those of inspection and regulation if it were 
thought necessary to do so.

Authorisation by one parent

50. In the case of the authorisation of a hospital post-mortem examination on a child, there 
was no clear consensus on the circumstances in which one parent’s views on authorisation 
should be allowed to prevail.  The Review Group too had been unable to reach a decision on this 
point, which indicates the difficult ethical and social issues involved.  The Bill provides that one 
parent should be able to authorise the hospital post-mortem examination since, in the majority of 
cases, both parents should be present and may be expected to agree on whether or not to give 
their authorisation.  This is recognised in the authorisation form, which should allow both 
parents to sign should they so wish.  Allowing one parent to authorise the examination is 
consistent with the approach adopted in the 2004 Act.  There should be a smaller number of 
cases where the hospital is dealing with only one parent, and if that parent wishes to authorise a 
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hospital post-mortem examination, it seems reasonable that those wishes should not be thwarted 
by a parent who appears to have been taking no interest in the child while alive, or because the 
other parent cannot, for whatever reason, be contacted at the time.  There will undoubtedly be 
cases where parents disagree and, while the legislation would allow a post-mortem examination 
to proceed on the authorisation of one parent, the hospital is not obliged to do so and should be 
able to take a pragmatic decision based on the strength of opposition being expressed by the 
dissenting parent.  More detailed guidance will be issued to deal with the variety of 
circumstances which could arise and that would be developed in conjunction with the other UK 
Health Departments and the Human Tissue Authority to ensure consistency of approach to this 
very sensitive issue.

Post-Mortem Examinations Without Authorisation

51. The consultation asked for views on whether there were any circumstances under which 
there might be sufficient public interest to warrant undertaking a hospital post-mortem 
examination without authorisation.  A majority of those who commented felt that this could be 
justified in circumstances of a public health risk from an unknown disease, where a quick 
diagnosis was considered necessary.  The Executive considers, however, that this contingency is 
already sufficiently provided for by the power of the Fiscal to instruct a post-mortem 
examination.  If the doctor cannot write a death certificate because the cause of death is 
unknown, the case has to follow the Fiscal route.  Any other exemption runs a very serious risk 
of undermining the whole concept of authorisation by returning to a system under which families 
felt they could be deprived of control by the medical profession over what was happening to 
their loved one after death.

Consultation

52. The Review Group’s second report, published in November 2001, contained its 
recommendations on the legislation.  There was extensive consultation on that report and the 
responses showed broad support for the approach proposed by the Review Group.

53. Consultation on the Review Group’s report on its third phase of work took place 
between 24 November 2003 and 27 February 2004.  Some of the recommendations in that report 
touched on issues related to the new legislation.  

54. A further consultation on the legislation relating to hospital post-mortem examinations 
ended in February 200411. The responses indicated general support for the proposals.  Reports of 
the independent analyses of the consultation responses were published on 28 February 2005, 
with a covering letter from the Minister for Health & Community Care12.

11 Scottish Executive, Consultation Paper on the Legislation Relating to Hospital Post-Mortem Examinations
(November 2003)
12 Scottish Executive, Legislation Relating to Hospital Post-Mortem Examinations: Analysis of Consultation 
Responses. (February 2005)
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Effects On Equal Opportunities, Human Rights, Island Communities, Local Government, 
Sustainable Development, Etc

Equal Opportunities

55. The provisions of the Bill are not discriminatory on the basis of gender, race, disability, 
marital status, religion or sexual orientation. The new legislation will ensure that objections to 
hospital post-mortem examinations on religious grounds would be respected.  

Human Rights

56. The Executive is satisfied that the provisions of the Bill are compatible with the 
European Convention on Human Rights. The concept of authorisation was developed from 
consideration of the Human Rights article which deals with the privacy of the family.  There is a 
particular need in the hospital post-mortem examination context to be sensitive to the religious 
views of the family.  

Island Communities

57. These provisions of the Bill apply equally to all communities in Scotland.

Local Government

58. The Executive is satisfied that the Bill will not have an impact on local government.  
The lead on implementing the legislation will fall to Health Boards with central support and 
guidance provided by the Executive.

Sustainable Development

59. Meeting the Needs... describes how building a national effort to improve health, 
reducing inequalities in health and making the NHS a ‘national health service’ and not a 
‘national illness service’, is an integral part of sustainable development. The Executive has 
made clear that efforts to promote health, alongside programmes on social justice, crime and 
transport, are central to sustainable development.

AMENDMENT OF THE ANATOMY ACT 1984

Introduction

60. The Anatomy Act 1984 (the “1984 Act”) and the Anatomy Regulations 1988 set out a 
regulatory framework authorising anatomical examinations on corpses for the purposes of 
teaching or studying or researching into morphology.  In addition the 1961 Act permits the 
removal of body parts from a corpse for the purposes of medical education or research as well as 
therapeutic purposes (organ donation) where a person has made a request that his body be used 
for those purposes and where a person is in lawful possession of the body.

61. The Anatomy Regulations prescribe additional requirements for the records which must 
be kept for anatomical examinations and the retention of anatomical specimens.  They provide 
that a person who has been granted a licence to carry out anatomical examinations under the 
1984 Act must compile records in relation to each anatomical specimen which is in his or her
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possession.  The Regulations also make provision as to the disposal of bodies following 
anatomical examination and preservation of the body prior to examination.

62. The key features of the 1984 Act are:

• A regulatory framework in the shape of Her Majesty’s Inspector of Anatomy 
(HMIA);

• Anatomical examination can only be carried out on licensed premises and by a 
person who is licensed to carry it out.  Licences are granted by Scottish Ministers;

• The requirement for a request from an adult that his/her body should be used after 
death for anatomical examination;

• Authority to examine expires after 3 years after the date of death;

• Body parts may be retained for separate study with the permission of the person 
bequeathing their body and the agreement of the relatives;

• Body parts can only be used for anatomical examination, which includes dissection 
and visual examination;

• Full records of bodies and all anatomical specimens, their use and disposal must be 
retained for at least 5 years from the date of disposal of the body.

63. Under section 9 of the 1984 Act there are powers for Scottish Ministers to appoint their 
own HMIA.  However, it has been customary for some time for the same HMIA to be appointed 
for England and Wales and Scotland, but with the title in Scotland of HM Inspector of Anatomy 
for Scotland.

64. There are currently eight licensed Departments of Anatomy in Scotland, including five 
medical schools.

65. The Executive received representations about perceived shortcomings in the 1984 Act. 
These focussed on constraints which while allowing anatomical examination do not permit 
training in surgical techniques, surgical reconstruction or insertion of implants.  While graduate 
surgical trainees and students can dissect a corpse, they cannot practise surgical procedures that 
fall outside the scope of anatomical examination as it is currently defined in the 1984 Act. For 
example in relation to orthopaedic surgery, the 1984 Act allows the surgical exposure of the hip 
joint but precludes any further steps in the procedure, for example implantation of hip joint 
replacement.  Moreover, it is considered important to develop and research new techniques and 
procedures to ensure that bodies which are donated in this way are preserved in suitable 
conditions to allow every facet of surgical training to be practised and honed.

66. Another deficiency in the current legislation was identified when there was recent 
controversy over the public display of freeze dried corpses which had been previously dissected 
outwith the UK and for which no licence to carry out the display was required.  HMIA has no 
power to inspect unlicensed premises where it is suspected that an offence under the 1984 Act 
may be taking place.  
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67. In addition, the Department of Health is planning to repeal the Anatomy Act 1984 and 
the Human Tissue Act 1961 for the rest of the UK and replace under the terms of the Human 
Tissue Act 2004.  The Human Tissue Authority which has been set up under the Act will include 
an inspectorate which would incorporate, broadly speaking, the functions of the HMIA as set out 
in the 1984 Act. Although the 1984 Act can continue to remain in place for Scotland, the new 
inspectorial structure in England and Wales could impact on HMIA arrangements for Scotland.

Policy Objectives

68. The policy intention falls into three principal areas.  The first is that the definition of 
“anatomical examination” in the 1984 Act should be amended to allow for the practice of 
surgical reconstruction to be carried out on bodies and body parts and also the practice of 
removing whole organs or parts of organs by healthcare professionals.  

69. The need for a change in the legislation was raised first by the Royal College of 
Surgeons of Edinburgh.  Surgeons practice anatomical examination to learn about the structure 
of the body.  However, training in medical procedures should also be included.  The 1984 Act, as 
it stands, only allows for the dissection of a donated cadaver and not the practice of medical 
techniques.  For example, it would be possible under the existing Act for students to surgically 
expose a hip joint and the surrounding area, which would be the first step in carrying out a hip 
replacement, but not to carry out further steps in the procedure such as the preparation of the 
bone, the removal of the joint and the implantation of an artificial replacement joint because they 
would not fall into the current definition of anatomical examination.  The Royal College 
considered that allowing training in surgical procedures to be carried out on bodies and body 
parts would greatly enhance the training of all medical professionals, particularly surgeons. 

70. The policy intention, therefore, is to extend the scope of the 1984 Act to allow such 
procedures to be carried out by widening the definition of anatomical examination so that it is 
not restricted to dissection but to any act that is done for teaching, training, studying or research 
purpose on a body.  This would include implantation, removal of body parts, and the remodelling 
of existing tissue to construct a replacement for a part of the body that has been removed.

71. The second principal area of the policy intention is to address public concerns over the 
use of bodies and body parts in public exhibitions under the guise of education or art.  An 
attempt was made to display bodies as part of the 2003 Edinburgh Festival Fringe, and 
considerable controversy was raised by the “Bodyworks” exhibition which displayed dissected 
freeze-dried corpses.  However, the 1984 Act as presently framed did not allow any action to be 
taken to prevent such displays so long as the bodies had been acquired and dissected outside the 
UK.  

72. The policy intention is therefore to take on sole power for Scottish Ministers to licence 
the public exhibitions of anatomical specimens, or public dissections, for the purpose of 
education, training and research into morphology.  This will have the effect of preventing any 
unlicensed exhibition.  A mechanism to allow a right of appeal against the refusal of a licence is 
being introduced for the first time.  The lack of a mechanism for appeal does not appear to have 
caused any serious difficulty in the past 20 years, but nevertheless the need to provide such a 
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right was thought appropriate given the tightening of the licensing regime and in the light of 
current employment and human rights legislation.

73. The third principal policy intention is to put in place structures to enable the post of HM 
Inspector of Anatomy for Scotland to be continued following changes in the rest of the UK, 
whether by contract with the Human Tissues Authority, or any successor body, or any other 
qualified body or person, to carry out the functions required of HM Inspector. 

74. In addition to these principal areas it is also intended to introduce provisions to regulate 
the importation of bodies or body parts, which at present are not subject to any control, and to 
prohibit the use of bodies for financial gain.  These are in line with changes in the rest of the UK
and will prevent potential abuses which the law as it stands might allow.

75. Finally, there is an intention to amend the law to allow Scottish Ministers to prepare a 
Code of Practice (and this will be done in consultation with key stakeholders) which will set out 
guidance on the conduct of anatomical examinations and the use of body parts following such 
examination where there is authority to retain the body parts.   

Alternative Approaches

76. The consultation document explored the continuing need for an Anatomy Act and 
concluded that, although there were technological advances that contributed to surgical training 
(i.e. restructured animal tissue models, synthetic tissue models and virtual reality simulation 
developments) there would be a need for some time for strictly regulated use of human cadavers 
for skills training relevant to surgery and other recognised medical specialities. There was no 
dissent from this viewpoint. 

77. The responses to the consultation supported updating and amending the Anatomy Act 
1984 to deal with advances in surgical techniques and deficiencies in the Act over public display 
of bodies and body parts and future inspection arrangements.  

78. The consultation outlined the proposed Inspectorate arrangements (setting up of the 
Human Tissue Authority) for the rest of the UK. In line with the responses to the consultation the 
option has been left open for Scotland to share inspection arrangements with England & Wales 
(as is the case at present), or for Scottish Ministers to appoint a dedicated (part-time) Inspector of 
Anatomy for Scotland, should a shared inspectorate prove to be impractical. 

Consultation

79. The Executive carried out a consultation exercise13 on the proposed changes. The 
response was moderate in terms of numbers (43 responses) but broad in terms of types of 
stakeholders represented amongst respondents (including NHS Health Boards, University 
Medical Schools, General Medical Council, British Medical Association, HMIAS, Royal 
Colleges of Nursing, Paediatrics and Pathologists, Anatomical Society of GB and Ireland). There 

13 Scottish Executive, Consultation on existing provisions and licensing arrangements of the Anatomy Act 1984
(2004) 
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was general support for the proposed changes to the legislation.  A report containing an 
independent analysis of the responses to the consultation was published on 28 February 200514.

Effects On Equal Opportunities, Human Rights, Island Communities, Local Government, 
Sustainable Development Etc.

Equal Opportunities

80. The provisions of the Bill are not discriminatory on the basis of gender, race, disability, 
marital status, religion or sexual orientation.

Human Rights

81. The Executive is satisfied that the provisions of the Bill are compatible with the 
European Convention on Human Rights. The concept of authorisation was developed from 
consideration of the Human Rights article which deals with the privacy of the family.  There is a 
particular need in the hospital post-mortem examination context to be sensitive to the religious 
views of the family.  

Island Communities

82. These provisions of the Bill apply equally to all communities in Scotland.

Local Government

83. The Executive is satisfied that the Bill will not have an impact on local government.  
The lead on implementing the legislation will fall to Health Boards with central support and 
guidance provided by the Executive.

Sustainable Development

84. Meeting the Needs... describes how building a national effort to improve health, 
reducing inequalities in health and making the NHS a ‘national health service’ and not a 
‘national illness service’, is an integral part of sustainable development.  The Executive has 
made clear that efforts to promote health, alongside programmes on social justice, crime and 
transport, are central to sustainable development. 

14 Scottish Executive, Analysis of the responses to the consultation on existing provisions and licensing 
arrangements of the Anatomy Act 1984 (2005)
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Stage 1 Report on the Human Tissue (Scotland) Bill 

 
SUMMARY OF RECOMMENDATIONS 

 
Overall Recommendation 

• The Committee acknowledges that the Bill deals with important issues 
which require to be handled sensitively.  While the Committee supports the 
Bill, it has throughout this report made a series of recommendations about 
how it might be improved and about action to be taken to support effective 
implementation.  The Committee asks that the Deputy Minister for Health 
and Community Care notes the contents of this report and responds 
positively to its recommendations. 

• With this caveat, the Committee recommends to the Parliament that the 
general principles of the Bill be approved. 

 

Legislative Compatibility 

• The Committee notes that there are significant differences between the Bill’s 
provisions and those of the UK Human Tissue Act 2004  which may have 
practical implications for those activities which occur on a cross-border 
basis. It also considers that these differences need to be managed in order 
to minimise the potential for confusion and bureaucracy. On this basis, the 
Committee recommends that the Scottish Executive prepare guidelines for 
medical professionals and others who will administer any new system, 
clearly setting out the differences between the Scottish and UK legal 
frameworks.        
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Authorisation 
 
Introducing the concept of authorisation 
 

• The application of the concept of authorisation to transplant and post-
mortem situations was generally well received by those who submitted 
evidence to the Committee.  The Committee supports this approach.   

 
The definition and processes of authorisation 
 

• Having seen the draft hospital post-mortem authorisation forms, the 
Committee believes that the Executive’s plan to use specific forms for 
specific activities has merit and will help to reduce the potential for 
confusion. However, without having seen a full set of authorisation forms 
and information leaflets, the Committee is not in a position to reach a full 
conclusion on how well they will help to minimise confusion arising from the 
different standards for authorisation contained in the Bill.    

 
• The Committee recommends that an adequate programme of public 

awareness-raising and professional training is provided for those who are 
likely to come in contact with any new system and for those who will require 
to administer it. 

 
 The nearest relative hierarchy 
 

• The Committee acknowledges the case for establishing a nearest relative 
hierarchy but recommends, should the Bill become law, that Ministers 
ensure that members of the public are made aware of the change in the 
system for authorising the range of interventions that are to be covered by 
the Bill. 

Parental authorisations for children  
 

• The Committee acknowledges and supports the role attributed to parents by 
the Bill.  However, it strongly reiterates the need for clear guidance on how 
disputes between parents should be handled. Such guidance should include 
advice on how to proceed in the case of a looked-after child where there is a 
dispute between the responsible local authority and either parent. 

Authorisations for children 12 years of age or over 
 

• The Committee supports the Bill’s approach to authorisation for children of 
12 years of age or over, subject to the Minister giving a commitment that the 
Scottish Executive will provide specific guidance and training to the relevant 
medical professionals on this issue. 
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Authorisation and adults with incapacity 
 

• Having considered the evidence, the Committee believes that the Bill’s 
arrangements in respect of adults in general should also apply to adults with 
incapacity, with appropriate safeguards.  

Registering wishes 
 

• The Committee has concerns about the absence of fail-safe mechanisms 
which would allow individuals to record their wishes, whether positive or 
negative, across the range of circumstances dealt with in the Bill and 
encourages the Deputy Minister to reconsider the Scottish Executive’s 
position on this issue. In particular, the Committee recommends that 
reference to the NHS Organ Donor Register be made on the face of the Bill. 
As discussed in paragraphs 91 to 97, the Committee also welcomes the 
Deputy Minister’s commitment to amend the Bill at Stage 2 to ensure that 
those who are currently included on the NHS Organ Donor Register will be 
treated as if they have expressed their authorisation in the context of the 
new system provided in the Bill. 

• The Committee also recommends that a campaign be developed to raise 
public awareness of the proposed legislation and the action that should be 
taken by individuals to ensure that their wishes can be respected. 

 
Specific proposals in relation to transplantation 

 
Authorisation of donations 
 

• The Committee welcomes the Deputy Minister’s commitment to amend the 
Bill at Stage 2 to ensure that those who are currently included on the NHS 
Organ Donor Register will be treated as if they have expressed their 
authorisation in the context of the new system provided by the Bill.  

• The Committee welcomes the fact that the Bill would make it incumbent on 
Ministers to promote information and awareness about the donation of parts 
of the human body for transplantation. It recommends that such promotional 
work should include information about what action an individual should take 
to ensure that their wishes in this regard are respected after death. 

• The Committee acknowledges that withdrawal of authorisation is a rare 
occurrence, but should it arise it may have the most serious consequences. 
The Committee therefore takes the view that clarity is required for all 
concerned.   

• The Committee therefore welcomes the Deputy Minister’s commitment to 
further consider whether an amendment to the legislation or subsequent 
guidance would be the most effective means to achieve the necessary 
clarity.  
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Restrictions on transplants involving live donors 
 

• The Committee is of the view that it is correct that the Bill prohibits living 
donation by children under the age of 16, except in relation to regenerative 
tissue.  Should there be no such prohibition, the Committee believes that it 
would not be possible to produce adequate safeguards against coercion.   

• However, the Committee is concerned about the Bill’s impact on domino 
transplants involving children under 16. The Bill would bar, for example, the 
subsequent donation of a healthy heart removed from a child aged 14 who 
has undergone a heart and lung transplant. The Committee is concerned 
that the Bill could lead to the waste of an otherwise viable organ.   

• The Committee encourages the Executive to reconsider the Bill’s impact in 
relation to domino transplants. 

Trafficking 

• Having heard various views in relation to trafficking of organs, the 
Committee is satisfied that the Bill’s provisions are adequate in this area. 

Presumed consent – an alternative approach 
 

• While the Committee is keen that action is taken to improve donation rates, 
the majority of members of the Committee are not convinced that the case 
for presumed consent has been made.  Moreover, that same majority of 
members share the Deputy Minister’s view that presumed consent should 
not provide the basis for the transplantation system unless support for that 
approach is clear and unambiguous. 

• As previously noted the Committee welcomes the fact that the Bill would 
make it incumbent on Scottish Ministers to promote information and 
awareness about the donation for transplantation of part of the human body.  
It is important that such promotional activity has increased donation rates as 
an objective. 

Specific provisions in relation to hospital post-mortem examinations 

Definitions and scope  

• The Committee notes the fundamental importance of clear terms and 
definitions in order for authorisation to be truly informed, and to ensure 
optimal compliance with the Bill’s provisions.  

• The Committee considers that the terminology in the draft hospital post-
mortem authorisation forms is generally clear, but that some people will 
require explanation of terms such as ‘blocks and slides’ and ‘audit’. The 
Committee notes that it will be important for the information leaflets intended 
to accompany the forms to explain all relevant terminology.  
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• The Committee is generally content with the definitions in the Bill and the 
Executive’s plans to issue guidance on how surplus tissue is to be dealt with 
and on procedures governing authorisation from a living person. The 
Committee also suggests that the Executive considers how guidance on the 
disposal of tissue and organs should be best addressed in the context of the 
Bill.  

Authorisation of post-mortems  

• The Committee expresses sincere sympathy with those whose trust was 
breached by medical professionals who failed to understand or respect the 
right of parents to authorise procedures in relation to their deceased children.  

• The Committee is generally content with the provisions in the Bill with respect 
to authorisation for hospital based post-mortem examinations. As noted in the 
previous section on authorisation, the Committee considers it very important 
that sound information be provided to all those involved in the authorisation 
process, not least those who are asked to give their authorisation.  

• The Committee also notes witnesses’ concerns that authorisation forms be 
sufficiently explicit to ensure clarity for all parties as to the specific purposes 
for which authorisation has been granted. The Committee is satisfied that the 
draft hospital post-mortem authorisation forms are sufficiently explicit to allow 
separate authorisation for the full range of procedures and purposes 
contained in the Bill, so that all parties are clear on exactly what has been 
authorised.   

• However, the Committee considers that while the draft authorisation form for 
adults is relatively straightforward, the form for post-mortems involving babies 
or children is extremely complex and may overwhelm the person asked to 
give authorisation. The Committee is aware that the Executive is considering 
splitting this form to provide separate ones in respect of children under and 
over 12, and recommends that it do so. 

• The Committee also recommends that the final version of the various 
authorisation forms include a section for the inclusion of contact details for the 
person giving authorisation. 

• More generally, the Committee recommends that the Scottish Executive 
ensure that appropriate information, guidance and support are available for 
bereaved families faced with the difficult decision of whether to authorise 
procedures in respect of their deceased child. It also recommends that sound 
information be made available to the public to improve awareness about post-
mortem examinations and related matters. 

• The Committee is content that the Bill makes adequate provision for a person 
to nominate a person to give authorisation – or to refuse authorisation – for a 
hospital post-mortem, and accepts the Deputy Minister’s assurance that the 
Bill would not allow a nominee to be overridden.    
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Penalties for breach of requirements in the legislation 

• The Committee recognises that the penalty provisions of the Bill will help to 
build confidence in hospital post-mortem procedures and to prevent such 
breaches in future by providing adequate punishment should they occur. The 
Committee notes that measures have already been put in place to ensure that 
practices have improved in this area. It is also content that the Bill will 
adequately regulate post-mortem activities.   

The exclusion of authorisation for Procurator Fiscal post-mortems 

• Given the significance of family members’ and the Review Group’s concerns 
about Procurator Fiscal practices in respect of post mortems, particularly in 
relation to information and liaison with relatives, the Committee considers that 
endeavours to improve these practices are very important.  

• On this basis the Committee welcomes the action being taken by the Crown 
Office and Procurator Fiscal Service and the assurances of the Solicitor 
General that the Bill provides a framework for Procurator Fiscal policy and 
practice in the future.   

 

Specific provisions in relation to tissue samples or organs no longer required 
for Procurator Fiscal purposes 

• The Committee accepts the broad principles underpinning this part of the Bill, 
including that authorisation should be sought for the purpose of education, 
training or research, but not for diagnosis or audit. It does however, note the 
importance of both research and training for pathologists and urges the 
Executive to consider how they are to be supported in light of the Bill.   

• Similarly, the Committee notes the need for practical guidelines on the 
transfer of samples no longer required for Procurator Fiscal purposes to the 
NHS for permanent record. 

 

Specific provisions in relation to amendment of the Anatomy Act 1984 

The definition of anatomical examination 

• The Committee supports the broader definition of anatomical examination 
contained in the Bill. 

Control of public display 

• The Committee welcomes the Deputy Minister’s commitment to amend the 
Bill such as to ensure that bona fide museums are exempted from licensing 
requirements and that historical artefacts be exempted as well. The 
Committee notes, however, that it is not clear why the age 100 years was 
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selected, whether this cut-off date is desirable or necessary and to what 
processes other items will be subject.  

• Given these remaining questions and the strong calls for clarification within 
submissions, the Committee notes the need for the Executive to collaborate 
with museums and other relevant institutions to further clarify the practical 
implications of the Bill.              

Authorisation for donation for the purpose of anatomical examination  

• The Committee supports the Bill’s provisions for authorisation in relation to 
donation for the purpose of anatomical examination. It also recommends that 
authorisation documents in respect of this part of the Bill list the full range of 
purposes for which bodies might be used, including display of material in 
museums, to ensure maximum clarity for all parties to the authorisation.    

Her Majesty’s Inspector of Anatomy for Scotland 

• Given the absence of concern about these matters in oral and written 
evidence, the Committee is content with the provisions of the Bill in respect of 
HM Inspector of Anatomy and notes the potential benefits of a single 
inspector covering England, Wales and Scotland. 

 

Financial Memorandum 

• The Committee agrees that there are minimal additional costs associated with 
the Bill and, having received no representations to the contrary or written 
comments from those organisations consulted by the Finance Committee, it is 
content with the Financial Memorandum. 

 

Subordinate Legislation 

• The Committee notes the report of the Subordinate Legislation Committee on 
the Bill and encourages the Deputy Minister to act on its recommendations. 
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Health Committee 
 

19th Report, 2005 (Session 2) 
 

Stage 1 Report of the Human Tissue (Scotland) Bill  
 
The Committee reports to the Parliament as follows— 
 

INTRODUCTION 
 

1. The Human Tissue (Scotland) Bill1 was introduced in the Scottish Parliament on 
3 June 2005 by the Deputy Minister for Health and Community Care, Lewis 
Macdonald MSP. The Parliamentary Bureau subsequently referred the Bill to the 
Health Committee as lead committee on 7 June 2005. 

2. The provisions of the Bill conferring power to make subordinate legislation were 
referred to the Subordinate Legislation Committee under Standing Orders Rule 
9.6.2. That Committee’s report is attached at Annex A. The Finance Committee 
agreed to adopt level 1 scrutiny for the Financial Memorandum of the Bill, as 
described in correspondence from the Convener attached at Annex A. On that 
basis the Finance Committee did not produce a report on the Bill.   

BACKGROUND 
 

3. The Human Tissue (Scotland) Bill proposes a new framework for organ donation 
and transplantation; for post-mortem examinations and the associated removal, 
retention and use of body parts; and for anatomical examination and the public 
display of bodies and body parts. The Explanatory Notes and Policy 
Memorandum which accompany the Bill detail the policy intentions of the Bill.  

4. Part 1 of the Bill gives the Scottish Ministers duties and powers in relation to 
transplantation of parts of a human body.  It regulates the removal and use of 
body parts after death for transplantation, research, education, training or audit. 
In addition, it regulates preservation of body parts for transplantation and 
transplants involving live donors and prohibits commercial dealings in body parts 
for transplantation. 

5. Part 2 regulates the carrying out of post-mortem examinations which are not 
instructed by the Procurator Fiscal (referred to as “hospital post-mortems”) and 
the removal and use of body parts removed during hospital post-mortems.  

                                            
1 SP Bill 42 
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6. Part 3 provides a means by which tissue samples and organs removed from a 
body during a post-mortem instructed by the Procurator Fiscal, and which are no 
longer required can be retained and used for future purposes.  

7. Part 4 contains provisions supplementary to Parts 1 to 3 in relation to 
authorisation. 

8. Part 5 amends the Anatomy Act 1984 which regulates the use of dead bodies 
and body parts for anatomical examination. It extends the meaning of 
anatomical examination and the regulatory requirements for imported bodies 
and body parts. It also prohibits the public display of anatomical specimens, 
bodies or body parts except in specified circumstances and generally amends 
the regulatory process under the 1984 Act. 

9. Part 6 contains a number of miscellaneous provisions related to the earlier parts 
of the Bill. 

LEGISLATIVE COMPATIBILITY 

10. The current statutory basis is provided by the Human Tissue Act 1961 and the 
Anatomy Act 1984.  The Human Tissue Act 2004 has provided a new framework 
for the use of human tissue in England, Wales and Northern Ireland. The 
Human Tissue (Scotland) Bill is different to the UK Act in a number of key ways.   

11. In oral evidence before the Committee, a number of witnesses commented on 
the fact that the Bill embodies a distinct legal framework for Scotland as 
compared with the rest of the UK, highlighting that a number of activities 
covered by the legislation take place on a cross-border basis. In oral evidence, 
Mr Chris Rudge of UK Transplant noted that in respect of transplantation, which 
occurs on a UK-wide basis, the two legal frameworks were different but 
nevertheless compatible (HC Col 2129).  

12. By contrast, Dr Tony Peatfield of the Medical Research Council sought, where 
possible, consistency between the two frameworks in order to ensure clarity and 
minimise bureaucracy (HC Col 2224). The joint written submission of the 
Wellcome Trust and the Medical Research Council commented that some of the 
differences in the Scottish Bill were advantageous, but also highlighted the need 
for guidelines for medical professionals and other relevant parties to explain the 
differences between the two legal frameworks. 

13. The Committee notes that there are significant differences between the 
Bill’s provisions and those of the UK Human Tissue Act  2004 which may 
have practical implications for those activities which occur on a cross-
border basis. It also considers that these differences need to be managed 
in order to minimise the potential for confusion and bureaucracy. On this 
basis, the Committee recommends that the Scottish Executive prepare 
guidelines for medical professionals and others who will administer any 
new system, clearly setting out the differences between the Scottish and 
UK legal frameworks.        
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CONSULTATION 

14. The Policy Memorandum indicates that the provisions of the Bill in respect of 
transplantation are based on the recommendations of the Scottish Transplant 
Group whose members include representatives of the public, the voluntary 
sector and the medical professions. In June 2002, the recommendations were 
published on a consultative basis as part of the Group’s Organ Donation 
Strategy for Scotland.  In March 2004 the Scottish Executive Health Department 
released a consultation paper on legislation relating to organ and tissue 
donation and transplantation, to which 62 responses were received.  

15. Provisions for new legislation on hospital post-mortem examinations are based 
on the work of the Independent Review Group on the Retention of Organs at 
Post-Mortem. The Review Group was established by the Executive and ran from 
September 2000 to November 2003. In November 2003 the Scottish Executive 
Health Department published Consultation Paper on Legislation Relating to 
Hospital Post-Mortem Examinations, which contained proposals based on the 
recommendations of the Independent Review Group, to which 29 responses 
were received. 

16. The existing provisions and licensing arrangements under the Anatomy Act 
1984 were the subject of a Scottish Executive consultation paper published in 
January 2004.  Responses were received from 43 individuals and organisations.  

17. Finally and following the Bill’s introduction the Scottish Executive embarked on a 
consultation on issues relating to adults with incapacity. This consultation 
concluded after the Committee had completed its schedule of oral evidence 
sessions.  

EVIDENCE TAKEN BY THE COMMITTEE 

18. The Committee issued a formal call for written evidence on 16 June 2005 and 
received 43 responses.  

19. The Committee took oral evidence in respect of the Bill over the course of 5 
meetings on 8, 13 and 27 September and on 3 and 25 October. Annex B 
contains the relevant extracts from the minutes of these meetings. The 
Committee commenced its evidence-taking with a briefing on the Bill from 
officials from the Scottish Executive, together with Professor Sheila McLean, 
Chair of the Independent Review Group on the Retention of Organs at Post-
Mortem, and John Forsythe, Chair of the Scottish Transplant Group.  

20. The Committee heard from the following organisations: NHS Quality 
Improvement Scotland; the Scottish Transplant Co-ordinators’ Network; NHS 
Argyll and Clyde; NHS Grampian; UK Transplant; the Procurator Fiscal Society; 
the Law Society of Scotland; the Medical and Dental Defence Union of Scotland; 
the Scottish Council on Human Bioethics; the Royal College of Pathologists; the 
Medical Research Council; the Royal College of Physicians of Edinburgh; the 
Royal College of Surgeons of Edinburgh; the Royal College of Paediatrics and 
Child Health; Justice for the Innocents; the British Medical Association; the 
Parkinson’s Disease Society; the Mental Welfare Commission for Scotland; 
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Scottish Organisation Relating to the Retention of Organs (SORRO); and the 
Human Remains in Scottish Museums Working Group.   

21. The Committee also took evidence from the following individuals: Dr Jeremy 
Metters, HM Inspector of Anatomy for Scotland; Professor Graeme Murray, 
Department of Pathology, University of Aberdeen; Professor Sue Black, 
Department of Anatomy and Forensic Anthropology, University of Dundee; 
Professor Jeanne Bell, Department of Neuropathology, University of Edinburgh; 
and Professor Anthony Payne, University of Glasgow. 

22. The Deputy Minister for Health, Lewis Macdonald MSP, together with the 
Solicitor General, Elish Angiolini, gave evidence on the Bill on 25 October 2005, 
supported by officials from the Scottish Executive Health Department.  

23. The Committee is grateful to our various witnesses for taking time to give 
evidence and for submitting written evidence for its consideration. Their oral and 
written evidence is set out at Annex C, together with any supplementary written 
submissions they supplied. The Committee would also like to record its thanks 
to others who responded to its call for evidence. These responses are set out at 
Annex D. 

REPORT STRUCTURE  

24. The Committee’s consideration of the general principles of the Bill is structured 
in five main sections.  

25. The first section addresses the general issues associated with authorisation that 
are common to different parts of the Bill. Issues associated with authorisation 
that are specific to distinct parts of the Bill are addressed in later sections, as 
relevant. 

26. The subsequent four sections are based on the structure of the Bill, addressing 
its specific provisions in respect of the following:  

• transplantation (paragraphs 85 to 137); 
• hospital post-mortem examinations (paragraphs 138 to 179);  
• tissue samples and organs no longer required for Procurator Fiscal 

purposes (paragraphs 180 to 189); and  
• the amendment of the Anatomy Act 1984 (paragraphs 190 to 213).   
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GENERAL PRINCIPLES OF THE BILL 

Authorisation 
 
27. In seeking to provide Scotland with distinct provisions relating to organ donation 

and transplantation (Part 1), hospital post-mortems (Part 2), and the use of 
tissue samples or organs no longer required for Procurator Fiscal purposes 
(Part 3), the Human Tissue (Scotland) Bill focuses significantly on the means by 
which adults and mature children may authorise in advance actions relating to 
their own bodies.  It also provides a clarification of the role of surviving relatives 
where the deceased has not left any specific expression of wishes.  For children 
under the age of 12 the Bill clarifies the means by which a person with parental 
rights and responsibilities may authorise actions relating to the child’s body after 
death.  The Bill makes similar provisions for mature children who have not left 
any specific expression of wishes. 

28. Later in this report the Committee addresses the specific provisions contained in 
parts 1 to 3 of the Bill.  However, this section focuses on some of the general 
issues raised in evidence as they apply to authorisation in the various 
circumstances regulated by the Bill. 

Introducing the concept of authorisation 
 
29. The Committee heard that the Bill has its origins in the distress caused to 

families arising from the way in which organs had been retained at post-mortem 
without the knowledge or permission of the families concerned (HC Col 2091). 

30. A Review Group on the Retention of Organs at Post-Mortem was set up by the 
Scottish Executive in September 2000 to investigate past practice in Scotland 
and to recommend any necessary legislative changes. The Review Group 
recommended that in order that the wishes of individuals are respected in death, 
and that control over hospital post-mortem examination rests with the parents in 
the case of children, the concept of authorisation be introduced.  The Bill applies 
that concept to a range of other interventions dealt with in its provisions.  

31. In oral evidence the Deputy Minister told the Committee— 

I remind the Committee of the fundamental principle that underlies the Bill, 
that the wishes that people express in life should be respected in their 
death. The Bill embraces that principle by introducing the concept of 
authorisation rather than consent for transplantation and post-mortem 
purposes.  (HC Col 2309) 

 
32. The Policy Memorandum accompanying the Bill suggests that ‘granting 

authorisation strongly suggests an active decision taken by someone in a 
recognised position of control, whereas consent implies a passive acceptance of 
something being proposed by someone else’.2 

                                            
2 SP Bill 42-PM, page 10 
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33. In oral evidence Review Group Chair, Professor Sheila McLean, told the 
Committee— 

I am particularly pleased that the Bill adopts the concept of authorisation 
rather than that of consent …The concept of authorisation reflects more 
clearly than did the traditional concept of consent the location of the 
authority that we believe should be vested in people. (HC Col 2093)   

 
34. The application of the concept of authorisation to transplant and post-

mortem situations was generally well received by those who submitted 
evidence to the Committee.  The Committee supports this approach.   

The definition and processes of authorisation 
 
35. The issue of whether a definition of authorisation should be included on the face 

of the Bill was raised with the Committee by certain witnesses, including 
Professor Sheila McLean and the representatives of both the British Medical 
Association (BMA) and the Parkinson’s Disease Society.  It was noted that as a 
new concept, authorisation would be better understood if it was adequately 
explained (HC Col 2266). 

36. In response to questions in this area the Deputy Minister indicated confidence 
that the phrase “to authorise” is well understood both as a legal term and in 
general usage (HC Col 2311). 

37. The Solicitor General told the Committee— 

Authorisation is a generic, uniform concept, but it is subject to a variety of 
different tests in the legal context.  It is a policy issue whether the tests 
that are applied in a particular category are subject, for instance, to 
witnesses or to subscription or to a variety of other tests.  It has to be a 
matter of what works in individual circumstances and what is practicable 
and desirable.  (HC Col 2312) 

 
38. Although the principle of authorisation applies to the various circumstances 

regulated by the Bill, the mechanism by which authorisation is verified varies 
depending on the activity in question.  For example, a mature child would be 
able to make an advance written authorisation in relation to the donation of his 
or her organs in the event of death without the need for that authorisation to be 
signed or witnessed. The same child could also make an advance written 
authorisation in relation to a hospital post-mortem examination but in that case 
the authorisation would require to be signed and witnessed by two others.  
Similarly an adult could nominate one or more persons to act as their 
representative after death in relation to the authorisation of a hospital post-
mortem examination.  No such provision is made in respect of organ donation. 

39. The tables on the following pages identify the various processes for 
authorisation and withdrawal of authorisation in respect of organ donation, 
hospital post-mortem examinations and in situations where tissue samples or 
organs removed during a Procurator Fiscal post-mortem are no longer required. 
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40. Later in this report some specific issues are explored regarding the various 
processes for authorisation and the withdrawal of authorisation proposed in the 
different parts of the Bill.  However, the Committee notes that a number of 
witnesses expressed a general concern that the various processes for 
authorisation could lead to confusion, which may be detrimental to the Bill’s 
objectives. In particular the BMA raised the prospect of its members 
inadvertently committing an offence arising from confusion over the Bill’s 
provisions.  They suggested that a standardised process of authorisation would 
be clearer (HC Col 2267). 

41. A preference for a single authorisation process was also stated by the 
representatives of both the Royal College of Pathologists and the Royal College 
of Physicians of Edinburgh. These organisations suggested that the process 
proposed for hospital post-mortems should be used across the range of 
circumstances covered by the Bill (HC Col 2242). 

42. On the other hand, Dr Adrian Margerison of the Royal College of Paediatrics 
and Child Health indicated that separate processes for mature minors and 
younger children should be preserved.  He proposed that a single user-friendly 
document be produced for confirming authorisation (HC Col 2242). 

43. Concerns about the complexity of authorisation processes were echoed to a 
certain extent in comments from Dr Tony Peatfield of the Medical Research 
Council.  He told the Committee that— 

… the formalities for obtaining authorisation vary a great deal in the 
different parts of the Bill. I know that that issue has been mentioned by 
other witnesses and in other submissions.  It is not clear to us why there 
are such differences.  If nothing else, there should be some explanation 
and, if possible, some simplification of the apparent complexities.  (HC Col 
2225) 
 

44. In his evidence the Deputy Minister emphasised that the various methods of 
authorisation proposed reflected the need for different standards of decision–
making in relation to post-mortem and transplantation.  He told the Committee— 

Above all, the fundamental problem is that the 1961 Act3 applies in the 
same way to transplantation and to post-mortem examinations, which are 
different activities with different histories and different public perceptions 
that require different approaches … that is why we have also made 
specific authorisation arrangements that are tailored to the needs of each 
of the categories. That has been done deliberately.  A positive choice was 
made and it is a positive feature of the Bill. (HC Col 2310) 
 

45. The Committee has some sympathy with the concerns expressed by witnesses 
about the potential for confusion arising from the various different authorisation 
standards on the part of medical professionals, individuals and bereaved 
families.                                                                                                                                         

                                            
3 Human Tissue Act 1961 
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46. However, the Committee notes that the Executive has developed new forms for 
confirming authorisation in respect of hospital post-mortems, to be accompanied 
by information leaflets (HC Col 2320). New forms are also being produced to 
support the process of authorisation for organ donation for transplantation 
purposes, in consultation with transplant co-ordinators (HC Col 2017). When he 
appeared before the Committee on 25 October, the Deputy Minister undertook 
to provide the Committee with copies of the authorisation forms for hospital 
post-mortems (HC Col 2320).  The Committee has had sight of these draft forms 
(attached with correspondence from the Deputy Minister at Annex C) but not the 
information leaflets to accompany them, nor the authorisation forms for organ 
donation and other matters regulated by the Bill, which are still under 
development by the Executive. Further issues related to the forms are discussed 
in the later section on hospital post-mortem examinations at paragraphs 145, 
149 and 162 to 165. 

47. Having seen the draft hospital post-mortem authorisation forms, the 
Committee believes that the Executive’s plan to use specific forms for 
specific activities has merit and will help to reduce the potential for 
confusion. However, without having seen a full set of authorisation forms 
and information leaflets, the Committee is not in a position to reach a full 
conclusion on how well they will help to minimise confusion arising from 
the different standards for authorisation contained in the Bill.    

48. The Committee recommends that an adequate programme of public 
awareness-raising and professional training is provided for those who are 
likely to come in contact with any new system and for those who will 
require to administer it. 

 The nearest relative hierarchy 
 
49. Part 4 of the Bill includes arrangements for determining an adult’s nearest 

relative who should be approached for authorisation in circumstances where 
that adult has left no specific expression of wishes.   

50. Describing this provision, Scottish Executive official Will Scott emphasised that 
authorisation by a relative was intended as a means to secure information about 
what that person’s wishes were or were likely to have been. He told the 
Committee— 

If a person has left no authorisation, the Bill provides that authorisation 
may be given by the person’s nearest relative, by which we mean the 
person who was closest in life to the deceased and is therefore most likely 
to know what their wishes were.  (HC Col 2092) 

 
51. Section 45 seeks to establish a hierarchy for this purpose, defining ‘nearest 

relative’ as the person who immediately before the adult’s death was— 

a) the adult’s spouse or civil partner; 
b) living with the adult as husband or wife or in a relationship which had 

the characteristics of the relationship between civil partners and had 
been so living for a period of not less than 6 months (or if the adult was 
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in hospital immediately before death had been so living when the adult 
was admitted to hospital) 

c) the adult’s child; 
d) the adult’s parent; 
e) the adult’s brother or sister; 
f) the adult’s grandparent; 
g) the adult’s grandchild; 
h) the adult’s uncle or aunt; 
i) the adult’s niece or nephew; 
j) a friend of longstanding of the adult. 

 
52. The establishment of a defined hierarchy underpinned by the principle that the 

wishes of the deceased should be respected was generally supported by those 
who submitted evidence to the Committee.   

53. For example, Professor Sheila McLean told the Committee— 

The major difference between the legal regime in the Bill and the previous 
one is that a relative will not be able to veto a donor’s wishes … if 
someone has registered their wishes, the card that they carry will have 
more weight in the future than it ever did in the past. The obligation in the 
Bill is to discover only whether the person has changed their mind; there is 
no obligation to ask spouses and distant relatives whether they agree. (HC 
Col 2101) 

 
54. Similarly, in oral evidence the Scottish Transplant Co-ordinators’ Network 

suggested that a positive feature of the Bill was that it would allow transplant co-
ordinators to approach family members in a different way in future, 
strengthening the weight they give to the deceased’s wishes  (HC Col 2136). 

55. One witness dissented from this position, suggesting that ethical difficulties with 
this approach would arise where the nearest relative was not aware of the 
individual’s wishes.  Dr Calum MacKellar, from the Scottish Centre on Human 
Bioethics, expressed the view that proceeding with an intervention where the 
views of a deceased adult are not known would be unethical (HC Col 2153). 

56. Other witnesses pointed out potential difficulties which could arise where 
different members of the hierarchy have a different view about whether an 
intervention should proceed.  For example Chris Rudge from UK Transplant told 
the Committee— 

The law might be quite clear that the person at the top of the hierarchy has 
given authorisation for donation to proceed, but the practicality of the 
situation might be that it would be quite wrong to proceed with donation 
because the rest of the family are too upset.  It would be helpful if the Bill 
explicitly said that authorisation does not imply an obligation that donation 
for transplantation must follow. (HC Col 2138) 

 
57. Asked about how it could be proven that the nearest relative knows the view of 

the deceased person, the Deputy Minister indicated that there was no fail-safe 
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method but suggested that those who have strong views were the most likely to 
make them known to their family members (HC Col 2316; HC Col 2318). 

58. The Committee acknowledges the case for establishing a nearest relative 
hierarchy but recommends, should the Bill become law, that Ministers 
ensure that members of the public are made aware of the change in the 
system for authorising the range of interventions that are to be covered by 
the Bill. 

Parental authorisations for children  
 
59. The Bill provides that in the case of the death of a child under the age of 12, it is 

for the person who, immediately before that death, had parental rights and 
responsibilities to authorise organ donation and hospital post-mortem, or the use 
of samples no longer required for Procurator Fiscal purposes.  Where a child 
aged 12 or over has left no advance authorisation, the person with parental 
rights and responsibilities will play the same role as for a younger child. 

60. In circumstances where there is a dispute between parents about the 
authorisation of a post-mortem examination on the body of their child, or about 
the donation of organs for transplantation, the Bill would allow clinicians to 
proceed with the intervention. 

61. The position relating to the role of parents set out in the Bill was generally 
supported in submissions to the Committee. However a number of witnesses 
raised issues about the potential for difficulties should there be a dispute 
between parents.  Similar arguments apply as expressed in relation to a dispute 
in the nearest relative hierarchy over authorisation for an adult outlined above. 

62. Professor Sheila McLean informed the Committee that it was the view of the 
Review Group on Retention of Organs at Post-Mortem that a post-mortem 
should not proceed where there is a dispute between parents (HC Col 2105). 

63. On the issue of a disputed authorisation the Deputy Minister confirmed that in 
the context of the Bill all that was required was authorisation from one parent.  
He acknowledged that it may well be the case that, ‘clinicians faced with a 
position in which two parents took different views might well take the safer 
option of not proceeding’.  He also noted that the Bill allows clinicians discretion 
in this respect (HC Col 2314). 

64. The Committee acknowledges and supports the role attributed to parents 
by the Bill.  However, it strongly reiterates the need for clear guidance on 
how disputes between parents should be handled.  Such guidance should 
include advice on how to proceed in the case of a looked-after child where 
there is a dispute between the responsible local authority and either 
parent. 

Authorisations for children 12 years of age or over 
 
65. The Bill makes specific provisions allowing children aged 12 and over to make 

advance authorisations in relation to use of parts of their bodies after death for 
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the purposes of transplantation. It also makes provision for advance 
authorisation of a hospital post-mortem or for the use of tissue samples or 
organs no longer required for Procurator Fiscal purposes. 

66. Witnesses were generally supportive of the principle that mature children should 
be able to make decisions about what should happen to their bodies in the event 
of their death, subject to them being provided with adequate information and 
support in making such decisions.  Dr Adrian Margerison of the Royal College of 
Paediatrics and Child Health argued— 

We should jealously guard the principle that a 12-year-old child can make 
their own decisions if competent to do so. (HC Col 2243) 
 

67. By way of exception, Professor Sue Black from the University of Dundee raised 
concerns about this approach in relation to the donation of bodies for the 
purposes of the Anatomy Act. (These concerns are outlined later in this report, 
in paragraph 207). 

68. In justifying that choice of the age of 12 the Deputy Minister referred the 
Committee to the Age of Legal Capacity (Scotland) Act 1991 which establishes 
that mature children can make a range of medical decisions for themselves (HC 
Col 2312). In relation to the different processes of authorisation in different 
circumstances, he echoed the need to provide extra protection for mature 
children, as compared with adults, to ensure that they were authorising an 
intervention in an informed way. 

69. The Committee supports the Bill’s approach to authorisation for children 
of 12 years of age or over, subject to the Minister giving a commitment 
that the Scottish Executive will provide specific guidance and training to 
the relevant medical professionals on this issue. 

Authorisation and adults with incapacity 
 
70. Following the introduction of the Bill the Scottish Executive issued a 

supplementary consultation paper seeking views on the Bill’s provisions as they 
relate to adults with incapacity, specifically on the application of the concept of 
authorisation.  

71. In oral evidence Dr Donny Lyons, Director of the Mental Welfare Commission for 
Scotland, suggested that consideration of this issue comes down to the question 
of whether the adult with incapacity will benefit from the procedure for which 
authorisation is sought (HC Col 2263). 

72. Dr Lyons also suggested to the Committee that where an adult had made a 
capable decision and subsequently become incapacitated, in the absence of 
‘clear evidence that they have made a statement that would significantly alter it, 
it should stand’ (HC Col 2266).   

73. On the question of whether a near relative should be able to authorise a 
donation for the purposes of transplantation for an adult with incapacity, Dr 
Keiran Breen of the Parkinson’s Disease Society also said that decisions should 
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be informed by the attitude of the adult with incapacity before they suffered 
incapacity (HC Col 2266). 

74. In a written submission to the Committee, Dr Donny Lyons of Mental Welfare 
Commission indicated that a person who had never had capacity should be 
treated in the same way as any other person who had not expressed a clear 
wish in advance.  

75. This position was broadly reflected in a written submission from Professor 
Sheila McLean who stated— 

I can see no reason why nearest relatives should not be able to report on 
what they believe the incapacitated adult would have objected to even if 
that person had never been competent. This judgement does not 
significantly differ from that made when a competent adult dies without 
registering their wishes and the next of kin are approached.  

 
76. Those who responded in writing to the Committee on issues relating to live 

donations favoured the prohibition of donation of non-regenerative tissue from 
an adult with incapacity.  On this issue Dr Calum MacKellar highlighted to the 
Committee that such an approach would accord with the Council of Europe’s 
Convention on Human Rights and Bioethics. 

77. The Committee has been advised by the Deputy Minister of the outcome of the 
Executive’s consultation specific to this issue (as outlined in correspondence 
attached at Annex C). The Committee notes that broadly speaking, there was 
agreement among respondents that authorisation arrangements proposed for 
adults in the Bill could also apply to adults with incapacity, with appropriate 
safeguards. 

78. Having considered the evidence, the Committee believes that the Bill’s 
arrangements in respect of adults in general should also apply to adults 
with incapacity, with appropriate safeguards.  

Registering wishes 
 
79. A number of witnesses raised concerns that despite what is said in the policy 

memorandum about it being the Bill’s intention that ‘where an individual carries 
an organ donor card and/or adds their name to the NHS Organ Donor Register, 
those wishes are given effect and this will be regarded as authorisation’4 there is 
no reference to the Register on the face of the Bill.  Similarly a number of 
witnesses raised concerns about the absence of an adequate means of 
ensuring that the wishes of individuals who object to organ donation or hospital 
post-mortems are recorded and acted upon. 

80. The Committee addresses a number of specific issues in relation to the existing 
NHS Donor Register later in this report.  The remainder of this section highlights 
some general issues about the means by which individuals can record their 
wishes. 

                                            
4 SP Bill 42-PM, page 3 
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81. In oral evidence to the Committee the Deputy Minister identified a number of 
ways in which individuals can make their wishes known, for example by 
discussing their views with their nearest relative, by notifying their general 
practitioner to enter a note on their medical record, or by putting a statement 
about the matter in their will.  He acknowledged that none of these methods are 
fail-safe, particularly if the information is required in an emergency situation (HC 
Col 2316).  

82. Dr Jim Rodger from the Medical and Dental Defence Union of Scotland 
cautioned against relying on GP records at the present time, suggesting 
however that this may be a more viable option in the future when electronic 
health records are universally available (HC Col 2150). It was also suggested 
that both GP records and the information held by solicitors would not be 
accessible outwith office hours. 

83. The Committee has concerns about the absence of fail-safe mechanisms 
which would allow individuals to record their wishes, whether positive or 
negative, across the range of circumstances dealt with in the Bill and 
encourages the Deputy Minister to reconsider the Scottish Executive’s 
position on this issue. In particular, the Committee recommends that 
reference to the NHS Organ Donor Register be made on the face of the 
Bill. As discussed in paragraphs 91 to 97, the Committee also welcomes 
the Deputy Minister’s commitment to amend the Bill at Stage 2 to ensure 
that those who are currently included on the NHS Organ Donor Register 
will be treated as if they have expressed their authorisation in the context 
of the new system provided in the Bill. 

84. The Committee also recommends that a campaign be developed to raise 
public awareness of the proposed legislation and the action that should be 
taken by individuals to ensure that their wishes can be respected. 

Specific proposals in relation to transplantation 
 
85. Part 1 of the Bill establishes as a duty that Scottish Ministers promote, support 

and develop programmes of transplantation and promote information and 
awareness about donation of organs and tissue for the purpose of 
transplantation.  It also makes provision for the authorisation of the use of parts 
of the body of a deceased person for transplant and other purposes.  In addition, 
the Bill contains restrictions on transplants involving living donors and prohibits 
commercial dealings in body parts for transplantation. 

86. According to the policy memorandum accompanying the Bill, it is intended that 
the Bill address some perceived weaknesses in the existing legislative 
framework for organ donation and transplantation. These include concerns 
about a lack of clarity relating to the proper role for surviving spouses and 
relatives in consenting to donation and concerns about a failure to acknowledge 
the reality of many contemporary relationships, such as unmarried or same sex 
partners. 
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87. In oral evidence John Forsythe, Chair of the Scottish Transplant Group, which 
was established to provide expert advice to the Scottish Executive on a range of 
issues surrounding organ donation and transplantation, and which was 
influential in establishing the policy underpinning the Bill, told the Committee— 

It is generally felt by the transplant community that the Bill strikes a good 
balance between the rights of an individual over their body and the 
legitimate need of society in which organ transplantation is seen as a good 
thing that helps many people.  (HC Col 2094) 
 

Authorisation of donations 
 
88. As set out in the tables on pages 15 to 17, the Bill provides separate processes 

for authorisation of donation for the purposes of transplantation depending on 
whether the person concerned is an adult, a mature child or a child aged less 
than 12 years. 

89. The previous section of this report dealt with general authorisation issues 
applying to the various circumstances regulated by the Bill.  That section 
discusses the various systems of authorisation concerning adults, mature 
children and younger children. 

90. This section of the report highlights some specific authorisation issues 
concerning organ donation for the purpose of transplantation. 

        NHS Organ Donor Register 

91. As highlighted earlier, the Bill’s policy memorandum indicates that it is intended 
that ‘where an individual carries an organ donor card and/or adds their name to 
the NHS Organ Donor Register, those wishes are given effect and this will be 
regarded as authorisation’.  However, as currently drafted, the Bill makes no 
reference to the existing NHS Organ Donor Register. 

92. In oral evidence to the Committee, Scottish Executive official Will Scott indicated 
that while the Register is central to plans for the implementation of the 
legislation, it had been a deliberate decision not to include a reference to it in the 
Bill.  He told the Committee that the basis for this decision was that— 

We cannot be sure what will happen in 20 or 30 years—the register might 
have served its purpose and some other mechanism have been put in 
place.  We thought it best to establish the general principle without 
expressing it in terms of a specific mechanism. (HC Col 2100) 

 
93. Chris Rudge of UK Transplant indicated to the Committee that he believed it 

would be more helpful if the Bill made a clear and explicit statement that adding 
ones’ name to the Register would be considered as authorisation for the 
purposes of donation (HC Col 2134).  Professor Anthony Busuttil of the Law 
Society for Scotland also indicated support for including mention of the Donor 
Register on the face of the Bill (HC Col 2161). 
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94. UK Transplant also raised a specific concern about the Bill’s provision for 
‘existing written requests’.  The Bill states that authorisations made in writing 
and signed by the adult before the new provisions come into force will be treated 
as authorisation for the purposes of donation. As those who register 
electronically on the NHS Organ Donor Register do not sign their registration, it 
is not clear that, as drafted, the Bill will fulfil its policy intentions (HC Col 2230). 

95. In oral evidence Joanna Keating from the Office of the Solicitor to the Scottish 
Executive acknowledged that this section of the Bill required further 
consideration.  The Deputy Minister told the Committee— 

… our intention must be clear.  Signing up electronically by registering with 
the organ donor register should have effect. (HC Col 2318) 

 
96. He confirmed that a Stage 2 amendment to this effect would be lodged should it 

be required.  He also said that guidance would be issued to ensure that people 
understand that inclusion on the NHS Organ Donor Register counts as 
authorisation. 

97. The Committee welcomes the Deputy Minister’s commitment to amend the 
Bill at Stage 2 to ensure that those who are currently included on the NHS 
Organ Donor Register will be treated as if they have expressed their 
authorisation in the context of the new system provided by the Bill.  

98. The Committee welcomes the fact that the Bill would make it incumbent on 
Ministers to promote information and awareness about the donation of 
parts of the human body for transplantation.  It recommends that such 
promotional work should include information about what action an 
individual should take to ensure that their wishes in this regard are 
respected after death. 

       Withdrawal of authorisation 

99. As well as establishing mechanisms by which authorisation can be expressed in 
advance or confirmed following death, the Bill makes provision for the 
withdrawal of authorisation in potential donation situations. This issue was 
discussed in some detail during the Committee’s schedule of oral evidence 
sessions. 

100. Concerns about the practical application of the provisions for withdrawal of 
authorisation for donation were raised with the Committee. Chris Rudge of UK 
Transplant told the Committee— 

Throughout the Bill, it is made clear that authorisation for organ donation 
can be withdrawn at any time. However, as the process of donation gets 
nearer and nearer, things are also happening to the potential recipient of 
an organ in another hospital.  There must come a time when withdrawal of 
authorisation for organ removal would have catastrophic or lethal 
consequences for the recipient.  Although I absolutely support the concept 
that authorisation can be withdrawn, there has to be a practical limit.  (HC 
Col 2144) 

25

125



Health Committee, 19th Report, 2005 (Session 2) 

 

 
101. The BMA concurred that there comes a cut-off point at which it is no longer 

practicable to withdraw authorisation. However, its representative, Veronica 
English, did not offer a view about when the cut-off point would arise. She 
instead suggested that guidance be made available on the subject, setting out 
clearly when it is no longer practical to withdraw authorisation and that relatives 
should be informed about this (HC Col 2272). 

102. On the other hand, Dr Brian Junor from the Royal College of Physicians of 
Edinburgh indicated that he did not consider this a significant issue, although he 
acknowledged that it might create a difficultly in relation to cardiac 
transplantation.  He could not recall any experience of a family withdrawing 
consent after it had been granted (HC Col 2235).   

103. Other medical professionals appearing before the Committee similarly 
suggested that they would not expect such problems to arise while at the same 
time acknowledging that they would be detrimental to the recipient.  For 
example, Dr Margerison of the Royal College of Paediatrics and Child Health 
outlined a hypothetical case where a patient being prepared for a heart and lung 
transplant would certainly die if withdrawal of authorisation took place after their 
own organs had been removed.  He questioned the legal responsibility of the 
person withdrawing authorisation in these circumstances (HC Col 2237). 

104. Lesley Logan from the Scottish Transplant Co-ordinators’ Network advised the 
Committee that the current advice to families is that withdrawal of lack of 
objection can happen up until the time their relative goes to theatre (HC Col 
2145).  In a subsequent written submission, the Network reported that 
withdrawal of consent is a rare but real problem with the potential to have 
catastrophic consequences [for the recipient]. They indicated that while 
transplant co-ordinators would find it helpful to have a clear cut-off point, they 
would be uncomfortable if a family was adamant about retracting authorisation 
at a time when the procedure could not be stopped.  

105. In responding to the Committee’s questions about the implications of the right to 
withdraw authorisation at any time, the Deputy Minister told the Committee— 

The principle that was advanced in evidence to the Committee was that, 
once an authorisation is in place and a person is being prepared to receive 
a transplanted organ, that person’s interest should take priority from the 
clinicians’ point of view. That is a pretty sound approach that would 
command general support. I would be prepared to consider how best to 
enforce it, either through amendment to the Bill to clarify the position or 
through guidance on the completion of the statutory process. (HC Col 
2314) 

 
106. The Committee acknowledges that withdrawal of authorisation is a rare 

occurrence, but should it arise it may have the most serious 
consequences. The Committee therefore takes the view that clarity is 
required for all concerned.   
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107. The Committee therefore welcomes the Deputy Minister’s commitment to 
further consider whether an amendment to the legislation or subsequent 
guidance would be the most effective means to achieve the necessary 
clarity.  

Restrictions on transplants involving live donors 
 
108. According to the policy memorandum, the Bill seeks to repeal for Scotland the 

1989 Act5 which currently regulates organ donation from living donors and 
replace it with provisions consistent with those being made for the rest of the UK 
as set out in the Human Tissue Act 2004.  

109. In relation to children, the Bill seeks to make it an offence to remove from a 
living child under the age of 16 for the purposes of transplantation any tissue 
which is not regenerative tissue. Witnesses raised a number of issues in 
evidence to the Committee in relation to this provision.   

110. In its written submission the General Medical Council stated that— 

While we agree that measures should be in place to protect children’s 
interests, we do not believe that it is appropriate to make the removal of 
organs or tissue from a living child an offence without exception, since 
exceptional circumstances can be envisaged (for example, where the child 
is the only suitable donor for a sibling with acute kidney failure). We 
propose therefore that the Bill be amended to require that where such 
situations arise, a court ruling should be sought on whether it is 
appropriate to proceed.  

 
111. Veronica English advised in oral evidence that the BMA Medical Ethics 

Committee is of the view that mature minors should, subject to appropriate 
safeguards, be able to make living donations. The view of the Medial Ethics 
Committee is that safeguards should, for example, ensure that they were not put 
under pressure to make such decisions (HC Col 2262). 

112. In a similar vein, John Forsythe of the Scottish Transplant Group raised a 
concern shared by some of his colleagues that in circumstances where mature 
children were able to make living donations they might feel coerced. He told the 
Committee— 

Although that might not take the form of the family saying to a child, “You 
must do this”, the child may have the feeling that he or she has to go 
through a particular procedure to save a family member. (HC Col 2103) 

 
113. He also indicated that consideration should, for example, be given to how long a 

child might have to live with only one kidney after a donation for transplant, while 
acknowledging the donation of regenerative tissue, such as part of a liver, was a 
different matter. 

                                            
5 Human Organ Transplants Act 1989 
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114. On a related matter, Professor Sheila McLean raised a concern that as drafted, 
the Bill might preclude children being involved in domino transplant procedures6  
(HC Col 2102).  Veronica English explained the term ‘domino transplant’ and 
stated her organisation’s position on such transplants in relation to adults with 
incapacity as follows— 

If somebody needed a lung transplant, they might have a cadaveric heart 
and lung transplant, and their heart would be suitable for onward donation. 
The operation would be done for the benefit of the incapacitated adult and 
not for the benefit of another person … we do not want such donations to 
be prohibited. (HC Col 2264) 

 
115. The Committee notes that the same argument could be advanced in relation to 

domino transplant procedure involving children. 

116. In response to questions about the prohibition of living donations by children 
under the age of 16, the Deputy Minister stressed that his aim was to protect 
children and ensure that their long-term health interests are not compromised.  
He stressed the importance of the exception for regenerative tissue (HC Col 
2319). 

117. Following the Scottish Executive’s announcement on 7 November that a living 
donor liver transplantation programme is to be established in Scotland, the 
Committee wrote to the Deputy Minister seeking clarification as to how the Bill 
would deal with such donations by children aged under 16. In correspondence 
(attached at Annex C), the Deputy Minister advised that this will be an adult to 
adult programme, and that children under 16 would not be eligible for 
consideration as donors under the programme. He also clarified that this is in 
line with section 15 of the Bill as introduced. 

118. The Committee is of the view that it is correct that the Bill prohibits living 
donation by children under the age of 16, except in relation to regenerative 
tissue.  Should there be no such prohibition, the Committee believes that 
it would not be possible to produce adequate safeguards against 
coercion.   

119. However, the Committee is concerned about the Bill’s impact on domino 
transplants involving children under 16. The Bill would bar, for example, 
the subsequent donation of a healthy heart removed from a child aged 14 
who has undergone a heart and lung transplant. The Committee is 
concerned that the Bill could lead to the waste of an otherwise viable 
organ.   

120. The Committee encourages the Executive to reconsider the Bill’s impact in 
relation to domino transplants. 

 
                                            
6 Domino heart and lung transplant procedures are described in SPICe briefing 05/44 (page 11) in the 
following terms: This where the donor heart and lungs are taken from a patient receiving a complete 
hear-lung transplant but because either the heart or the lungs are still viable they are used for 
transplant to another patient. 
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Trafficking 

121. The Bill seeks to replace and extend the current provisions in the 1984 Act7 
prohibiting commercial dealing in parts of a human body for transplantation, 
bringing provisions in Scotland into line with those in the rest of the UK. 

122. The Bill provides that a person commits an offence if they give or receive a 
reward for the supply of or offer to supply part of the human body for 
transplantation.  Similarly a person would commit an offence if they advertised 
or acted as an agent for such transactions.  

123. Two witnesses raised concerns about how these provisions could be effective in 
a situation where there is an international market in organs.  Professor Busuttil 
of the Law Society of Scotland stated in evidence— 

… we get organs not only from Scotland and England, but from abroad, 
including from Europe and India. What trans-territorial arrangements will 
there be to ensure that the people we work with elsewhere follow the same 
ethical, moral and legal principles? There is nothing in the Bill about that. 
We send our organs away and they send us their organs, thank you very 
much. If we are to receive organs, we want to be absolutely sure that they 
are above board, but there is nothing specifically on that in the Bill.  (HC 
Col 2158) 

 
124. On a similar point, Dr Calum MacKellar of the Scottish Centre for Human 

Bioethics suggested that the Bill be amended so that it also included an extra-
territorial provision to deter people from travelling abroad for transplant surgery 
in order to get around the provisions in this part of the Bill (HC Col 2162). 

125. Having heard various views in relation to trafficking of organs, the 
Committee is satisfied that the Bill’s provisions are adequate in this area. 

Presumed consent – an alternative approach 
 
126. By making provision that some form of express authorisation is required to allow 

an organ or tissue donation to proceed, the Bill essentially seeks to build on the 
‘opt-in’ arrangements which currently underpin transplant services. 

127. During its Stage 1 inquiry the Committee considered the alternative case for an 
opt-out system. In written and oral evidence the BMA expressed disappointment 
that the Bill makes no provision for ‘presumed consent’ in situations where an 
adult has not expressed an objection to donation in advance of their death. 

128. Veronica English of the BMA outlined what she described as a system of 
presumed consent with safeguards.  She told the Committee— 

A shift to the presumed-consent system would need to be preceded by a 
great deal of high-profile publicity, which would have to make clear to 
people exactly what that shift would mean.  It should be made easy for 

                                            
7 Anatomy Act 1984 
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people to sign up to opt out of organ donation – they should be given 
every opportunity to do so.  The fact that people who did not want to 
donate would be able to record their wishes represents an improvement 
on the present system, under which there is no way for someone who 
opposed donation to record their views formally.  (HC Col 2268) 

 
129. She went on to explain to the Committee the BMA’s view that a system of 

presumed consent would better respect people’s wishes than would an opt-out 
system.  Its position is based on the evidence of repeated surveys showing that 
90% of people are willing to donate (HC Col 2270). 

130. The Committee heard mixed views on the practicality and benefits of presumed 
consent from various witnesses. 

131. Dr Donny Lyons of the Mental Welfare Commission for Scotland expressed a 
view that it might be ‘better, kinder and fairer’ for relatives if the default position 
was to use the person’s organs for transplant (HC Col 2271). 

132. Dr MacKeller of the Scottish Centre on Human Bioethics argued against 
presumed consent in principle, suggesting to the Committee that the concept 
would be in breach of the European Convention on Human Rights and 
Biomedicine, which states that prior to any health intervention, there should be 
‘informed’ consent (HC Col 2151). 

133. John Forsythe of the Scottish Transplant Group suggested that there is little 
evidence from international experience that changing to a presumed consent 
system produces a major change in levels of donation.  He indicated that 
colleagues in Spain, where an opt-out system is used, had advised him that 
what happens there is very similar to what is proposed in the Bill – that relatives 
are consulted to ascertain the views of the deceased (HC Col 2111). 

134. The Deputy Minister for Health and Community Care told the Committee— 

We believe…that our Bill, while being specific to Scottish circumstances 
and Scottish legislative requirements, is consistent with the fundamental 
principle that underlies that act that has been passed for England and 
Wales, which is that people’s wishes should be respected. We have 
therefore introduced a Bill that strengthens existing opt-in arrangements 
for transplantation and builds on the public’s very positive perception of 
and attitude towards organ donations (HC Col 2310). 

 
135. He went on to indicate that a prerequisite for enshrining the principle of 

presumed consent would be ‘clear and overwhelming expressions of public and 
professional support for it’ and tellingly highlighted the damage that had been 
done in the past as a direct consequence of notional presumed consent in 
relation to the retention of organs following post-mortem.  (HC Col 2315)   

136. While the Committee is keen that action is taken to improve donation 
rates, the majority of members of the Committee are not convinced that 
the case for presumed consent has been made.  Moreover, that same 
majority of members share the Deputy Minister’s view that presumed 
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consent should not provide the basis for the transplantation system 
unless support for that approach is clear and unambiguous. 

137. As previously noted the Committee welcomes the fact that the Bill would 
make it incumbent on Scottish Ministers to promote information and 
awareness about the donation for transplantation of part of the human 
body.  It is important that such promotional activity has increased 
donation rates as an objective. 

Specific provisions in relation to hospital post-mortem examinations 

138. Part 2 of the Bill provides a new legal framework for the authorisation of hospital 
post-mortems and the subsequent retention of organs or tissue. This part of the 
Bill does not apply to Procurator Fiscal post-mortems, which are required under 
common law in the case of sudden, violent or unexplained deaths.  

139. These provisions were influenced by the findings and recommendations of the 
Independent Review Group on Retention of Organs at Post-Mortem. Having 
found that past practice in relation to post-mortems and retention of organs and 
tissue in Scotland had led to a breakdown in trust between parents and the 
medical profession, the Review Group was highly critical of the existing legal 
framework embodied in the Human Tissue Act 1961 and recommended that it 
be replaced.  

140. The Bill seeks to address a number of deficiencies highlighted by the Review 
Group, including that the present Act does not provide for separate consent for 
post-mortems; nor does it provide for non-compliance by medical professionals 
to be treated as an offence. 

Definitions and scope  

141. The Committee heard evidence that some key concepts in the Bill may not be 
sufficiently clear. Dr Elizabeth Robertson of NHS Grampian noted that while 
some manifestations of organs and tissue might be well understood, others such 
as joints may be less so (HC Col 2141).  Professor Anthony Busuttil of the Law 
Society called for a definition that made clear the status of blood and body fluids 
(HC Col 2161), while Dr Keiran Breen of the Parkinson’s Disease Society 
flagged up the need for clarification of the status of stem cells (HC Col 2262). 
Veronica English of the British Medical Association noted the importance of 
clear terms— 

The meaning of the terms that we use must be unambiguous. It is 
essential that people who are giving authorisation are clear about what we 
mean by "organ" and "tissue". We are less certain about whether that 
needs to be on the face of the Bill; perhaps it should be dealt with in 
guidance or codes of practice. (HC Col 2274)  
 

142. In its written submission, the Parkinson’s Disease Society also suggested that 
the definition of post-mortem in section 19 of the Bill was insufficiently tight, 
particularly with regard to the purposes for which a post-mortem examination 
may take place. 
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143. On a related matter, Dr Oliver Blatchford of NHS Argyll and Clyde raised a 
concern in oral evidence that the Bill did not deal with stored ante-mortem 
samples later examined in the context of a post-mortem, noting that it would be 
important to ascribe a legal status to these tissues (HC Col 2145).  Similarly, 
Jan Warner of NHS Quality Improvement Scotland noted that the Bill does not 
deal with disposal of tissues and organs and suggested that this needed to be 
addressed in some way (HC Col 2147). 

144. In oral evidence, Professor Sheila McLean stated that she thought the Bill was 
clear— 

In the long run, one of the critical features of the Bill will be that, unlike its 
predecessor, it will provide clarity both for families and individuals and 
also, importantly, for the medical professionals who will be involved in the 
process. The 1961 Act is notoriously vague and difficult to interpret and we 
have reason to believe that some of the problems that arose might have 
done so because of that uncertainty. I welcome the Bill's clarity and 
believe that it reflects the recommendations of the review group. (HC Col 
2094) 
 

145. Will Scott of the Scottish Executive advised the Committee that the terms used 
in the Bill had been subject to wide consultation to ensure that they were robust. 
He also indicated that authorisation forms for procedures covered by the Bill 
would be accompanied by information leaflets that were very clear on the 
procedures for which authorisation was being granted (HC Col 2320). As noted 
in an earlier section (paragraphs 46 and 47), the Committee has received from 
the Executive the draft authorisation forms for hospital post-mortems, but has 
not yet had sight of the information leaflets to accompany them. The forms are 
discussed further in the following section. 

146. Will Scott clarified that blood and blood products were within the scope of the 
Bill. While he explained that ante-mortem samples were not within the scope of 
the Bill, he indicated that the Executive intended to issue guidelines on how 
surplus tissue should be dealt with and on procedures governing authorisation 
from a living person (HC Col 2321). 

147. When questioned by the Committee, the Deputy Minister defended the definition 
of post-mortem within the Bill as sufficiently clear and comprehensive and 
similarly, argued that the understood meanings of tissue and organs were 
sufficient for the purpose of the Bill (HC Col 2320).  

148. The Committee notes the fundamental importance of clear terms and 
definitions in order for authorisation to be truly informed, and to ensure 
optimal compliance with the Bill’s provisions.  

149. The Committee considers that the terminology in the draft hospital post-
mortem authorisation forms is generally clear, but that some people will 
require explanation of terms such as ‘blocks and slides’ and ‘audit’. The 
Committee notes that it will be important for the information leaflets 
intended to accompany the forms to explain all relevant terminology.  
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150.  The Committee is generally content with the definitions in the Bill and the 
Executive’s plans to issue guidance on how surplus tissue is to be dealt 
with and on procedures governing authorisation from a living person. The 
Committee also suggests that the Executive considers how guidance on 
the disposal of tissue and organs should be best addressed in the context 
of the Bill.  

Authorisation of post-mortems  

151. As set out in the tables on pages 15 to 17, the Bill provides separate processes 
for authorisation of hospital post-mortem examination, depending on whether 
the person concerned is an adult, mature child or child aged less than 12. 

152. As noted earlier, the origin of this part of the Bill was the traumatic experience of 
those who discovered that their deceased children had been subject to post-
mortem and whose tissues or organs had been retained without their parental 
knowledge or permission. The Bill provides that where a child is aged under 12, 
a post-mortem may only occur with the written authorisation of a person with 
parental rights and responsibilities, which must be signed and witnessed by two 
witnesses.  Withdrawal of authorisation must also be in writing, signed by the 
same person with parental rights and responsibilities, and witnessed by one 
witness. 

153. The Bill stipulates in respect of all authorised hospital post-mortems (whether for 
adults, mature children or other children) that any part of a body may be 
removed or retained for the purposes of that examination. However, only with 
separate authorisation may an organ be removed and/or retained for the 
purpose of education, training, audit or research.   

154. The Committee took valuable evidence in respect of these provisions from 
organisations comprised of parents who had experience of unauthorised post-
mortem and retention of tissues and organs from their children. Similarly 
valuable evidence taken in respect of organs and tissue no longer required for 
the purposes of the Procurator Fiscal is discussed in the next section.  

155. During their evidence sessions, both Lydia Reid of Justice for the Innocents and 
Geraldine MacDonald of SORRO stressed the fundamental importance of 
parents’ right to decision-making power in respect of their deceased children, 
and correspondingly, to information. Their motivation was not so much to ensure 
that post-mortems and other procedures do not take place, but that they should 
be appropriately authorised. Lydia Reid stated in oral evidence— 

Relatives are not frightened of detail; they are frightened of being shut out 
and of not being given knowledge…People in that dreadful stage are 
totally astounded and cannot believe that their relative is dead, particularly 
if that relative is a child. However, even though they are stunned and 
grieving, they respond far better to honesty and openness than anything 
else. People should respect their intelligence and explain the situation. 
(HC Col 2248)  
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156. Both SORRO and Justice for the Innocents also stressed that it is essential that 
authorisation for these procedures be both written and witnessed by two 
witnesses (HC Col 2247; HC Col 2277). This is provided in the Bill in respect of 
adults, mature children and children. Both organisations also emphasised that 
post-mortem should be subject to one authorisation, and retention and use of 
tissue and organs to another authorisation. That is, if a post-mortem has been 
authorised, it should not be presumed that retention of tissues removed during 
that process is also authorised. Ms Reid stressed that authorisation forms 
should explicitly list, and thereby allow, separate authorisation for the full range 
of purposes listed in the Bill so that all parties involved in the authorisations 
process are clear as to exactly what has been authorised (HC Col 2254). Ms 
MacDonald indicated that members of SORRO had seen the Executive’s draft 
authorisation forms and were content with the level of detail they contained (HC 
Col 2279). 

157. Particular attention was paid in evidence to authorisation in respect of 
procedures for the purpose of research and training. This issue is explored in 
relation to Procurator Fiscal post-mortems in the following section. Professor 
McLean explained that on the basis of its consultations with family groups and 
clinicians, the Review Group was concerned that there be special provision for 
research in the Bill.  In relation to research, Ms MacDonald, who had also been 
a member of the Review Group, stated— 

We will always support research and education as long as they are based 
on appropriate authorisation and in the expectation that the cause of our 
babies' deaths will be discovered…Many of our parents would have given 
authorisation to retain organs had they been asked to. (HC Col 2276) 

158. Ms Reid also called for greater information and education for the public, 
including in relation to research, in order to improve the community’s 
understanding about post-mortems, just as there has been in relation to organ 
donation. She noted that this would also help to ensure that families discussed 
the issues well in advance of a tragedy, and would be more willing to agree to 
procedures in order to help others (HC Col 2248). 

159. However, Ms Reid was very concerned with the Bill’s provision requiring the 
Procurator Fiscal’s consent to release a body for a hospital post-mortem. 
Specifically, she argued that it was dangerous that such consent may be given 
verbally rather than in written form (HC Col 2248) (although where this occurs 
this consent is to be confirmed in writing as soon as is reasonably practical). 
Justice for the Innocents also called for medical staff to be excluded from being 
witnesses to authorisation, on the basis that they have a conflict of interest in 
respect of this process. While Ms MacDonald was content with this aspect of the 
Bill, both she and Ms Reid saw major benefit in a system where bereavement 
counsellors played the key role in discussing and obtaining (or not obtaining) 
authorisation, mirroring the role of transplant coordinators. This would help to 
avoid conflicts of interest and enable optimal support for families (HC Col 2277; 
HC Col 2247).  

160. The Committee expresses sincere sympathy with those whose trust was 
breached by medical professionals who failed to understand or respect 
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the right of parents to authorise procedures in relation to their deceased 
children.  

161. The Committee is generally content with the provisions in the Bill with 
respect to authorisation for hospital based post-mortem examinations. As 
noted in the previous section on authorisation, the Committee considers it 
very important that sound information be provided to all those involved in 
the authorisation process, not least those who are asked to give their 
authorisation.  

162. As noted earlier, the information leaflets to accompany the authorisation forms 
have not yet been developed. The Committee hopes that these will be 
sufficiently informative. The Committee has been informed that both short and 
detailed leaflets will be available according to the preference of the person 
giving authorisation. It also notes that it is the Executive’s intention that the 
authorisation forms are not simply handed to people to complete, but that a 
trained member of staff will explain and work through them with the person 
asked to give authorisation (as outlined in correspondence attached at Annex 
C). Further, the staff member who oversees completion of the form is required to 
confirm that they have provided written information to the person. Similarly, the 
form requires the person providing authorisation to confirm that they have been 
provided with sufficient information.  

163. The Committee also notes witnesses’ concerns that authorisation forms 
be sufficiently explicit to ensure clarity for all parties as to the specific 
purposes for which authorisation has been granted. The Committee is 
satisfied that the draft hospital post-mortem authorisation forms are 
sufficiently explicit to allow separate authorisation for the full range of 
procedures and purposes contained in the Bill, so that all parties are clear 
on exactly what has been authorised.   

164. However, the Committee considers that while the draft authorisation form 
for adults is relatively straightforward, the form for post-mortems 
involving babies or children is extremely complex and may overwhelm the 
person asked to give authorisation. The Committee is aware that the 
Executive is considering splitting this form to provide separate ones in 
respect of children under and over 12, and recommends that it do so. 

165. The Committee also recommends that the final version of the various 
authorisation forms include a section for the inclusion of contact details 
for the person giving authorisation. 

166. More generally, the Committee recommends that the Scottish Executive 
ensure that appropriate information, guidance and support are available 
for bereaved families faced with the difficult decision of whether to 
authorise procedures in respect of their deceased child. It also 
recommends that sound information be made available to the public to 
improve awareness about post-mortem examinations and related matters.  

167. The Committee notes that several of the paragraphs above concern the Bill’s 
provisions not just for authorisation in respect of children, but for authorisation in 
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general in respect of hospital post-mortems and related procedures. There was 
comparatively less focus in evidence on provisions only for adults. The 
Committee received a petition from Ms Margaret Doig concerning authorisation 
for post-mortem examinations where the deceased has no surviving relatives. 
Ms Doig’s petition argued that the executor of the deceased’s will should be 
contacted in such circumstances to ascertain the deceased’s view, including if 
appropriate the express wish that no post-mortem be carried out.  

168. The Bill provides that an individual can nominate someone to give authorisation 
for a hospital post-mortem in the event of their death. Taking up the concerns in 
Ms Doig’s petition, the Committee sought clarification from the Deputy Minister 
as to whether an individual’s wish not to grant authorisation for a hospital post-
mortem could also be stated through a nominee. The Committee also asked 
whether an individual’s express view, issued to a nominee, not to have a 
hospital post-mortem, could be overridden by the view of those in the nearest 
relative hierarchy. 

169. The Minister clarified that a nominee could be used for the purpose of recording 
a wish not to have a post mortem examination. He also stated that on the basis 
of the Bill’s principle that the wishes of the person in question, expressed in 
whatever form, take precedence, he believed that Ms Doig’s concerns were 
addressed. He stated that that the wishes of the person stated through their 
nominee would stand, so long as the nominee could demonstrate that they were 
that person’s wishes (HC Col 2323).  

170. The Committee is content that the Bill makes adequate provision for a 
person to nominate a person to give authorisation – or to refuse 
authorisation – for a hospital post-mortem, and accepts the Deputy 
Minister’s assurance that the Bill would not allow a nominee to be 
overridden.    

Penalties for breach of requirements in the legislation 

171. In oral evidence, Will Scott of the Scottish Executive told the Committee that the 
Bill’s provisions for offences and penalties in respect of non-compliance with its 
requirements were intended to underscore the importance of obtaining and 
respecting authorisation (HC Col 2092). The failure of some medical 
professionals to recognise the right of parents to authorise procedures in 
respect of their deceased children was a key finding of the Review Group’s 
inquiry.   

172. Dr Jim Rodger of the Medical and Dental Defence Union of Scotland suggested 
that it would be more appropriate for breaches to be dealt with through a 
professional body such as the General Medical Council rather than the courts, 
using professional rather than legal sanctions (HC Col 2161). By contrast, Lydia 
Reid argued that the Bill’s penalties were insufficiently severe and that it allowed 
an inappropriate basis for defence of such breaches (HC Col 2247). Other 
witnesses felt that the penalties were fair (HC Col 2278). Ms Reid was also 
concerned that the system for monitoring post-mortems was not sufficiently 
robust (HC Col 2253). 
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173. The Royal College of Pathologists made no comment on the issue of penalties 
in its submission; nor did pathologists appearing before the Committee. 
However, in oral evidence, Jan Warner of NHS Quality Improvement Scotland 
suggested that in her experience, given the adverse focus on pathologists in 
recent years, members of the profession would welcome the opportunity to 
demonstrate compliance with the Bill and conversely, would accept penalties for 
non-compliance (HC Col 2143).    

174. As noted above, the Committee expresses deep sympathy for those who 
had experience of unauthorised post-mortem and retention of tissues and 
organs.  The Committee recognises that the penalty provisions of the Bill 
will help to build confidence in hospital post-mortem procedures and to 
prevent such breaches in future by providing adequate punishment 
should they occur. The Committee notes that measures have already been 
put in place to ensure that practices have improved in this area. It is also 
content that the Bill will adequately regulate post-mortem activities.   

The exclusion of authorisation for Procurator Fiscal post-mortems 

175. The exclusion from the Bill of authorisation for Procurator Fiscal post-mortems, 
which comprise around four out of five post-mortems at present, was noted by 
several witnesses before the Committee. Mr Murdoch MacTaggart of the 
Procurators Fiscal Society indicated the Society’s support for this arrangement 
on the basis that it would not be appropriate to restrict the Fiscal’s role in 
investigating deaths (HC Col 2148).  By contrast, Professor Anthony Busuttil of 
the Law Society for Scotland called for requirements of the Procurator Fiscal to 
be enshrined by some means (HC Col 2159).  

176. The Committee notes that the practices of the Procurator Fiscal Service were a 
significant focus of the work of the Review Group. In oral evidence, Ms 
Geraldine MacDonald of SORRO emphasised the importance of the Procurator 
Fiscal Service, ‘which is where our big concern lies’, embracing the higher 
standards of practice envisaged in the Bill. She told the Committee— 

I know that the Procurator Fiscal Service has changed how it operates and 
is more open with families. The lack of openness was the downfall at the 
time of the organ retentions—the process was kept secret. We hope that 
the Lord Advocate and the Procurator Fiscal Service will look at the Bill 
and take note. (HC Col 2277) 

177. In oral evidence, the Solicitor General for Scotland, Elish Angiolini, told the 
Committee that the Crown Office and Procurator Fiscal Service had taken steps 
to address parents’ concerns by actively participating in the Review Group and 
implementing major changes in policy and practice as a result of the Group’s 
phase 3 report. These actions were detailed in a letter to the Committee prior to 
her appearance. The Solicitor General stated in evidence— 

The Bill provides a clear premise for the future and the clarity that it 
provides will require further amendment to the guidance, which is 
imminent. Indeed, the comprehensive review [of liaison with bereaved 
relatives to be undertaken by the Crown Office] will result in further training 
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throughout the Procurator Fiscal Service to ensure that the Bill's provisions 
and the further changes that have been made are understood in the policy 
department and at the coalface. (HC Col 2323) 

178. Given the significance of family members’ and the Review Group’s 
concerns about Procurator Fiscal practices in respect of post mortems, 
particularly in relation to information and liaison with relatives, the 
Committee considers that endeavours to improve these practices are very 
important.  

179. On this basis the Committee welcomes the action being taken by the 
Crown Office and Procurator Fiscal Service and the assurances of the 
Solicitor General that the Bill provides a framework for Procurator Fiscal 
policy and practice in the future. 

 
Specific provisions in relation to tissue samples or organs  
no longer required for Procurator Fiscal purposes 
 
180. Part 3 of the Bill sets out a system of authorisation to apply once tissue samples 

or organs taken at a post-mortem examination instructed by the Procurator 
Fiscal are no longer needed for the Fiscal's purposes. The Bill provides that 
such tissue is to be retained as part of the person’s medical record, and may be 
used for the purpose of diagnosis or audit without further authorisation. By 
contrast, authorisation is necessary for tissues to be retained for the purpose of 
education, training or research. An organ no longer required for Procurator 
Fiscal purposes may only be retained and used for the purposes of education, 
training or research with authorisation. 

181. According to Will Scott of the Scottish Executive, this framework is consistent 
with the approach recommended by the Review Group on the Retention of 
Organs at Post Mortem, which took account of the views of families (HC Col 
2093). 

182. Oral and written evidence was generally supportive of this aspect of the Bill. The 
BMA, for example, saw it as appropriate that authorisation was necessary for 
the purposes of education, training or research, but not for diagnosis or audit. 

183. By contrast, the Association of Clinical Pathologists’ submission states that it 
would be useful for retained tissue to be used without specific authorisation, so 
long as it was rendered anonymous and subject to the approval of a Local 
Research Ethics Committee. 

184. Dr Adrian Margerison of the Royal College of Paediatrics and Child Health 
endorsed the Bill’s provisions for tissue samples taken during hospital and 
Fiscal post-mortems. He did, however, note a concern related to investigations 
of sudden infant death syndrome, that samples no longer needed by the 
Procurator Fiscal are permitted but not required to be retained. He explained 
that Procurator Fiscal cases of such deaths are often associated with child 
protection and warned that it would be important not to dispose of tissue that 
might later be helpful in leading to conclusions about such issues. He also noted 
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that this might also be relevant for cases of child death where the cause might 
become better understood in future (HC Col 2226). 

185. Similarly, in oral evidence, Jeanne Bell, Professor of Neuropathology at the 
University of Edinburgh, noted her support for the Bill but raised a number of 
issues in relation to authorisation for research, again in the context of sudden 
infant death syndrome. She noted that recent Appeal Court decisions had 
highlighted the need for research where it is not known how a baby has died, 
but she suggested that pathologists are seeking clarification about authorisation 
in such circumstances— 

My experience from running a research project in the forensic pathology 
service is that relatives are comfortable with our retaining blocks and 
slides. I have had no refusals when asking for research permission in that 
context. If people are told, there seems to be no problem. We now have a 
framework for not repeating past mistakes and we have had willing 
consent from everybody we have approached. We think that that is 
important and we wish to continue working with families in a context that is 
entirely open, but we need some guidance on the matter. (HC Col 2228) 

186. At the same time, Professor Bell expressed a concern in oral evidence that this 
aspect of the Bill might create difficulties when trainee pathologists examine 
tissue and organs while undertaking forensic examinations under the direction of 
a consultant forensic pathologist.  Again she sought clarification on this matter 
(HC Col 2244). Professor Stewart Fleming of the Royal College of Pathologists 
endorsed Professor Bell’s concerns, noting the Crown Office and Scottish 
Executive Justice Department’s strong interest in ensuring adequate training in 
this discipline. He argued it was critical that the Bill should not conflict with that 
interest (HC Col 2244). 

187. In both oral evidence and his written submission Professor Fleming also noted 
that he strongly supported the Bill’s provision for tissue samples no longer 
required for Fiscal purposes to become part of the permanent medical record of 
the person. However, he called for guidelines on the mechanism for transfer of 
tissue blocks and slides from a forensic medicine service to the NHS (where the 
person’s health record is kept) as well as on the respective responsibilities of the 
organisations involved (HC Col 2224). 

188.  The Committee accepts the broad principles underpinning this part of the 
Bill, including that authorisation should be sought for the purpose of 
education, training or research, but not for diagnosis or audit. It does 
however, note the importance of both research and training for 
pathologists and urges the Executive to consider how they are to be 
supported in light of the Bill.   

189. Similarly, the Committee notes the need for practical guidelines on the 
transfer of samples no longer required for Procurator Fiscal purposes to 
the NHS for permanent record. 
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Specific provisions in relation to amendment of the Anatomy Act 1984 

190. Part 5 of the Bill seeks to amend the Anatomy Act 1984, which provides the 
regulatory framework for the donation and examination of dead bodies for the 
purpose of studying, teaching and research. The 1984 Act also established the 
post of Her Majesty’s Inspector of Anatomy for Scotland, England and Wales, 
who is empowered to inspect records and premises in relation to the above 
purposes, and investigate any violations of the Act. The main provisions of this 
part of the Bill are to:  

• change the definition of ‘anatomical examination’ to include any procedure, 
not just dissection and visual inspection, for the purposes of teaching, 
training, studying or research; 

• extend the licensing arrangements to the examination of imported bodies; 
• revise the procedures for authorising the donation of a body for anatomical 

examination; 
• give ministers the power to grant licences for all public exhibitions of 

anatomical specimens and public dissections if they consider they are in the 
interests of education, training or research; 

• give ministers the power to introduce a code of practice which would give 
practical guidance and lay down standards in relation to carrying out 
anatomical examinations and possessing or displaying parts of bodies; and 

• retain the post of Her Majesty’s Inspector of Anatomy for Scotland. 
  

The definition of anatomical examination 

191. The Bill’s provision to broaden the definition of ‘anatomical examination’ beyond 
dissection and visual inspection was a response to representations from the 
medical community that the current definition was so narrow as to restrict 
training in medical and surgical techniques which include reconstructions, 
implantations and even suturing. The amendment will also enable a wider range 
of professionals to be trained in such techniques.  

192. In oral evidence there was broad support for this measure among those with an 
interest in this aspect of the Bill. Mr David Sinclair of the Royal College of 
Surgeons of Edinburgh noted the Royal College’s strong support for the broader 
definition, stating— 

The change will, undoubtedly, permit a helpful widening of opportunities 
for surgical training in a realistic environment, as well as allowing such 
training the capacity to respond to the development of new surgical 
techniques. (HC Col 2226)  

193. Correspondence on this matter, from the Deputy Minister for Health and 
community Care is attached included at Annex C. 

194. The Committee supports the broader definition of anatomical examination 
contained in the Bill. 
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Control of public display 

195. The Bill’s provisions to enhance control of public displays of human bodies and 
body parts were largely intended to address gaps in the legislation highlighted 
during the recent controversy involving the public display of corpses by 
Professor Gunther von Hagens from Germany. At the time it was argued that 
the display of body parts that had been dissected outside the UK and preserved 
by a chemical process that altered their characteristics could not be regarded as 
subject to the Anatomy Act 1984. (HC Col 2094) 

196. In both oral and written evidence a number of academics and representatives of 
museums noted strong concerns that the Bill’s provisions in this area, 
particularly those for licensing of public displays, posed a danger to 
longstanding arrangements for public access to displays of human remains. 
While they agreed the need to regulate what is acceptable in terms of public 
display, Ms Dawn Kemp of the Royal College of Surgeons of Edinburgh, Dr 
Andrew Kitchener of the Human Remains in Scottish Museums Working Group 
and Professor Anthony Payne of the University of Glasgow emphasised the 
educational purpose of museum displays. They also stressed the fundamental 
principle of public access on which their collections were built (HC Col 2302; HC 
Col 2308).  

197. Ms Kemp reported that museum collections are already governed by ethical 
standards agreed with the Museums Association (HC Col 2304) and Dr 
Kitchener indicated that the Scottish Museums Working Group is presently 
preparing guidelines on display and care of human remains in museums, as well 
as access to them (HC Col 2301). Professor Sue Black also emphasised the 
importance of display of remains for educational purposes within an academic 
environment (HC Col 2231). 

198. Submissions such as that of the Hunterian Museum and Art Gallery also sought 
clarification on the status of historical remains and those acquired more recently 
(Submission p2), while a number of witnesses from medical research fields 
agreed the need for greater clarity around public display within the Bill (HC Col 
2231). 

199. When questioned by the Committee, the Deputy Minister indicated that while 
licensing was necessary to address concerns about inappropriate displays, it 
was an unintended consequence of the Bill as drafted that museums be subject 
to such regulation— 

There is no intention to prevent bona fide museums from having bona fide 
exhibitions…We intend to amend the Bill at stage 2 to make specific 
provision for bona fide museums that are appropriately registered to 
exempt them from such a licensing requirement…Bona fide museums will 
not require a licence…There will be no requirement to license items that 
are more than 100 years old. (HC Col 2324) 

200. The Committee welcomes the Deputy Minister’s commitment to amend the 
Bill such as to ensure that bona fide museums are exempted from 
licensing requirements and that historical artefacts be exempted as well. 
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The Committee notes, however, that it is not clear why the age 100 years 
was selected, whether this cut-off date is desirable or necessary and to 
what processes other items will be subject.  

201. Given these remaining questions and the strong calls for clarification 
within submissions, the Committee notes the need for the Executive to 
collaborate with museums and other relevant institutions to further clarify 
the practical implications of the Bill.              

Authorisation for donation for the purpose of anatomical examination  

202. Under the present legal framework a person can bequeath their body for 
anatomical examination (that is, examination for the purpose of teaching and 
research in medicine or science) if they express their request either in writing or 
verbally in the presence of two witnesses during the time of their last illness8. 
The Bill seeks to amend this by specifying that the person must be aged 12 or 
more and that all authorisations must be in writing and witnessed. The nearest 
relative hierarchy discussed earlier in the Committee’s report applies only in 
respect of authorisation in parts 1, 2 and 3. It does not apply to this part of the 
Bill. 

203. The Committee is aware that some respondents to the Scottish Executive’s 
consultation on this aspect of the Bill were concerned that the requirement for 
written authorisation might deter some people from donating their bodies and 
thereby reduce the volume of donations. 

204. The Committee heard mixed evidence about the number of bodies donated for 
this purpose at present. Her Majesty’s Inspector of Anatomy, Dr Metters, 
reported that there is a shortage in Scotland and throughout the UK (HC Col 
2143), while Professor Tony Payne of the University of Glasgow indicated that in 
his experience in the West of Scotland, the numbers of people donating at 
present was ‘just about’ right (HC Col 2307).  

205. Although they both acknowledged that written authorisation in this area might 
have some drawbacks, both Dr Metters and Professor Payne indicated their 
support for this approach in relation to anatomical examination. Dr Metters 
stated that notwithstanding the concern about potential reductions in donations, 
the Bill’s proposal would ensure clarity and address some of the practical 
difficulties that arise under the current system (HC Col 2143).  Professor Payne 
reported that the Anatomy Department of Glasgow University currently uses a 
‘best practice’ system of written authorisation, in which the full range of 
purposes for which bodies might be used are explicitly listed, so that people may 
or may not give authority in respect of each.  While he stated that this system 
did involve ‘lots of paperwork’, he reported that it worked very well (HC Col 
2307). 

206. Ms Kemp of the Royal College of Surgeons of Edinburgh suggested that in 
order to ensure clarity regarding material that might be placed in museum 
collections in the future, any authorisation forms to be prepared as a result of 

                                            
8 SPICe Briefing 05/46 
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the Bill should also include the use of body parts for display in various forms 
(HC Col 2306). 

207. The only other area where concern was raised with the Committee in respect of 
authorisation in this part of the Bill was in relation to mature minors. As noted 
earlier in this report, Professor Sue Black voiced concerns that children aged 12 
might not fully understand what they were agreeing to in this area (HC Col 
2243). On the other hand, Dr Margerison argued that provisions for mature 
minor decision making should be honoured (HC Col 2244) and when 
questioned, other witnesses did not have a strong view on this issue (HC Col 
2306).  

208. As noted in paragraph 68, the Deputy Minister explained that this provision was 
consistent with other legislation enshrining the capacity of children aged 12 or 
more to make a range of medical decisions.  

209. In paragraph 69 the Committee noted that it supported the Bill’s provisions for 
authorisation by children aged 12 years or more, subject to the Deputy 
Minister’s commitment that guidance and training will be provided to medical 
staff on this issue. 

210. The Committee supports the Bill’s provisions for authorisation in relation 
to donation for the purpose of anatomical examination. It also 
recommends that authorisation documents in respect of this part of the 
Bill list the full range of purposes for which bodies might be used, 
including display of material in museums, to ensure maximum clarity for 
all parties to the authorisation.    

Her Majesty’s Inspector of Anatomy for Scotland 

211. The Bill seeks to retain the post of Her Majesty’s Inspector of Anatomy for 
Scotland, whose role is to ensure human cadavers donated to anatomy 
departments in medical schools are treated in compliance with legislation. This 
is intended to address an effect of the UK Human Tissue Act 2004, which 
altered arrangements for England and Wales. The Bill leaves open the question 
whether the functions are to be carried out by the UK Human Tissue Authority 
on behalf of Scottish ministers or whether the Executive would establish a 
separate post in Scotland. The Bill will also extend the power of the Inspector to 
both licensed and unlicensed premises. 

212. The Bill’s provisions in this area were not a significant cause for concern in 
either submissions or oral evidence. Professor Jeremy Metters, who presently 
holds the post of HM Inspector of Anatomy for England, Wales and Scotland, 
suggested that one combined post would continue to ensure consistency of 
decisions and that this option would be broadly supported by those who are 
subject to inspections (HC Col 2144). 

213. Given the absence of concern about these matters in oral and written 
evidence, the Committee is content with the provisions of the Bill in 
respect of HM Inspector of Anatomy and notes the potential benefits of a 
single inspector covering England, Wales and Scotland. 
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FINANCIAL MEMORANDUM 

214. The Committee notes that the Finance Committee agreed to adopt level 1 
scrutiny for the Bill’s Financial Memorandum, on the basis that ‘there appears to 
be minimal additional costs as a result of the legislation’.  It therefore did not 
produce a report.  A letter from the Convener of the Finance Committee setting 
out its level 1 scrutiny approach is attached at Annex A. 

215. The Committee agrees that there are minimal additional costs associated 
with the Bill and, having received no representations to the contrary or 
written comments from those organisations consulted by the Finance 
Committee, it is content with the Financial Memorandum. 

SUBORDINATE LEGISLATION 

216. The Committee notes the report of the Subordinate Legislation Committee 
on the Bill and encourages the Deputy Minister to act on its 
recommendations. 

CONCLUSION AND RECOMMENDATION 

217. The Human Tissue (Scotland) Bill proposes a new framework for organ donation 
and transplantation; for post-mortem examination and the associated removal, 
retention and use of body parts; and for anatomical examination and the public 
display of bodies and body parts. 

218. The Committee acknowledges that the Bill deals with important issues 
which require to be handled sensitively.  While the Committee supports 
the Bill, it has throughout this report made a series of recommendations 
about how it might be improved and about action to be taken to support 
effective implementation.  The Committee asks that the Deputy Minister for 
Health and Community Care notes the contents of this report and 
responds positively to its recommendations. 

219. With this caveat, the Committee recommends to the Parliament that the 
general principles of the Bill be approved. 
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ANNEX A: REPORT FROM SECONDARY COMMITTEE 

Subordinate Legislation Committee 
 

Report on Human Tissue (Scotland) Bill at Stage 1 
 
The Committee reports to the lead Committee as follows— 
 

Introduction 

1. At its meetings on 25 October and 1 November 2005, the Subordinate 
Legislation Committee considered the delegated powers provisions in the Human 
Tissue (Scotland) Bill at stage 1. The Committee submits this report to the Health 
Committee, as the lead committee for the Bill, under Rule 9.6.2 of Standing Orders. 

2. The Executive provided a memorandum on the delegated powers provisions in 
the Bill, which is reproduced at Annex 1. 

3. The Committee’s correspondence to the Executive and the Executive’s 
response to points raised are reproduced at Annex 2. 

Delegated Powers Provisions 

4. The Committee considered each of the delegated powers provisions in the Bill. 
The Committee approves without further comment: sections 12(1)(b), 36(2)(c), 48(6), 
48(9), 48(12)(a), (b) and (c), 52(1) and 56(2) . 

Section 15(3) Restrictions on transplants involving live donor 

5. The Committee was content with the use of delegated powers in this instance 
but questioned whether negative procedure provided the correct degree of control.  
The Committee suggested that the sensitive issues, together with the width of the 
power, might merit the more detailed scrutiny afforded by affirmative procedure. 

6. Having reflected on the matter the Executive has agreed that it would be 
appropriate to make regulations under this section subject to the more detailed 
scrutiny afforded by affirmative procedure.  Additionally, the Executive noted that the 
equivalent regulation making power in section 33(3) of the Human Tissue Act 2004, 
applicable to England and Wales, is subject to affirmative procedure.  

7. The Executive has proposed to amend section 53(3) as soon as is practicable, 
so as to make clear that regulations made under section 15(3) will be subject to 
affirmative procedure. The Committee welcomes the Executive’s response on 
this point. 

Section 16(1) Records, information etc.: removal and use of parts of 
human bodies for transplantation etc. 

8. The Committee noted that section 16(1)(a) gives the Scottish Ministers powers 
to make regulations requiring persons to maintain records in connection with the 
removal of human parts for transplantation and the use or retention of parts, while 
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section 16(1)(b) gives Ministers the powers to make regulations requiring persons to 
make information available to Ministers or to a specified body. 

9. The Committee questioned whether the powers as drafted would provide 
sufficient vires for any relevant confidentiality provision in regulations made under 
the section.  It therefore asked the Executive for further comment. 

10. The Executive indicated that it is considering the issue of confidentiality 
generally in relation to the Bill. If the Executive forms the view that the specific issues 
covered in the Bill are not already adequately covered by existing legislation such as 
Data Protection and Freedom of Information legislation, and that a specific 
confidentiality provision requires to be included on the face of the Bill, it will bring 
forward a suitable amendment to the Bill at Stage 2. The Committee welcomes the 
Executive’s response and will monitor this power at stage 2 of the bill. 

Section 35(2)(c) Use of organ no longer required for procurator fiscal 
purposes 

Section 43(2) Use of organ removed before day on which section 35 
comes into force. 

11. The Committee noted that these powers allow for the specification of persons 
who may give approval to carry out research on an organ removed from a deceased 
person. Whilst it is clear from the Delegated Powers Memorandum that the policy 
intention is that a Research Ethics Committee will provide approvals, the Committee 
was concerned that the powers as drafted leave the choice of persons or groups 
granting approval wide open.  

12. The Executive explained that the regulation making powers are framed widely 
in order to reflect the fact that the types of research that may be approved may 
change over time, and therefore that the body that approves them may also change 
over time. The Executive also confirmed that the only bodies that it currently intends 
to specify in regulations made under these provisions are Research Ethics 
Committees and that it is not aware of any other body that could be specified either 
at present or in the future. 

13. While the Committee had no concerns with the use of delegated powers in this 
instance, and appreciating the need for flexibility in these matters for the reasons 
given by the Executive, it was concerned with the width of the powers.  In particular, 
the Committee is concerned that there is no requirement in the bill for the 
body approving research to be independent from the person seeking to carry 
out the research.  The Committee therefore brings this to the attention of the 
lead committee. 

Part 3  General 

14. The Committee raised a general point in relation to the lack of sanctions at Part 
3 of the Bill.  Part 1 and 2 of the bill relate to post mortems and removal of body parts 
and also (similarly to Part 3) to the retention and use of any body parts removed.  
However, in the case of Parts 1 and 2, the bill contains severe offence provisions in 
relation to the breach of the requirements for prior authorisation for such retention 
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and use.  It was not clear to the Committee why sanctions are thought necessary in 
relation to Parts 1 and 2 but not in relation to Part 3.  

15. The Executive has explained that as there is no question of a person removing 
an organ or tissue sample from a deceased person’s body in terms of Part 3 of the 
Bill, the Executive does not consider it appropriate to impose penalties for failure to 
comply with the requirements of that Part of the Bill.  However the Committee 
considers that, as Part 3 contains detailed provisions requiring authorisation for the 
body parts to be used for research, it should also include details of sanctions for 
breaches of this Part.  As currently drafted, there appear to be no sanctions if 
research is carried out under Part 3 without the necessary authorisations 
required under that Part having been obtained. The Committee therefore 
highlights this matter to the lead Committee. 

Section 47 Power to prescribe forms and descriptions of persons who 
may act as witnesses 

16. The Committee noted that section 47(a) gives Ministers powers to prescribe the 
form in which authorisation for certain activities under Parts 2 and 3 of the Bill can be 
given by nominees, relatives or persons with parental rights and responsibilities. The 
Committee was content with the use of the delegated power but was unclear 
whether it is mandatory for forms to be used when they are prescribed or whether 
their use is optional. 

17. In its response, the Executive gave a full explanation of when the use of forms 
will be mandatory and when they will not.  However, the Executive considered that 
the bill does not accurately reflect the policy intention and will ensure that the 
necessary amendment is brought forward at Stage 2 to make clear on the face of the 
Bill the proper status of each of the forms for Parts 2 and 3 respectively. The 
Committee welcomes the Executive’s undertaking. 

Section 48(13) New section 8A(2)(a) and (b) of the Anatomy Act 1984 

18. The Committee observed that although subsection (7) provides that failure to 
observe a provision of the code of practice will not of itself render a person liable to 
prosecution, the drafting of subsection (7) seems to imply that it could tend to 
establish guilt of a substantive offence.  Subsection (8) also provides that in granting 
licences the Scottish Ministers can take into account observance or otherwise of the 
code. The Executive was therefore asked for clarification of the intention of this 
drafting.  

19. The Executive explained that while there is no statutory duty to observe any 
provisions of the code itself, failure to do so may be important to other civil or 
criminal proceedings.  The Committee is content with the Executive’s 
explanation of the effect of this provision. 

Section 50(1) Power to give effect to Community obligations 

20. The Committee asked why it has been decided to take a specific power for the 
purpose of this section, rather than rely on section 2(2) of the European 
Communities Act 1972. 
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21. The Executive accepted that the inclusion of the power to make regulations 
under this section is, in one sense, merely a confirmation of the general power under 
the European Communities Act 1972. It nevertheless considered it appropriate, in 
light of the ongoing issues surrounding the Tissue and Cells Directive, to make 
specific provision for this power in the Bill.  The Executive also pointed out that whilst 
the 1972 Act would give the option of allowing either the affirmative or negative 
procedure to be used, section 53(3) of the bill commits Scottish Ministers to 
exercising the power to make any regulations required to further implement the 
Directive by means of affirmative procedure. The Committee is content with the 
Executive’s explanation of this provision. 
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ANNEX 1 

MEMORANDUM ON DELEGATED POWERS 

HUMAN TISSUE (SCOTLAND) BILL 

Purpose 

This memorandum, which is required by Rule 9.4A of the Parliament’s Standing 
Orders, has been prepared by the Scottish Executive to assist consideration by the 
Subordinate Legislation Committee, in accordance with Rule 9.6.2 of the Standing 
Orders, of the provisions of the Human Tissue (Scotland) Bill conferring power to 
make subordinate legislation.  It describes the purpose of each such provision and 
explains why the matter is to be left to subordinate legislation.  The following 
paragraphs outline the main provisions of the Bill.  This memorandum should be 
read in conjunction with the Explanatory Notes, Policy Memorandum and Financial 
Memorandum for the Bill. 
 
Outline of the Bill 

This Bill deals with the removal and use of body parts in a number of circumstances. 
In particular, it makes provision in relation to transplantation from dead and living 
donors; removal of parts from a deceased person’s body and use of those body 
parts for the purposes of research, education or training, or audit; the carrying out of 
a post-mortem examination, the removal of parts from a deceased person’s body 
during such an examination and retention and use thereafter for the purposes of the 
post-mortem examination or for the purposes of research, education or training, or 
audit; use of certain body parts removed during an examination of a body for the 
purposes of the functions, or under the authority of the procurator fiscal and no 
longer needed for fiscal purposes; regulation of anatomical examinations and public 
display of an anatomical specimen or a body or part of a body which has been used 
for anatomical examination.  While the activities regulated mainly relate to dead 
bodies, the Bill also regulates transplants from living donors.  
 
Parts of the Bill 

The Bill is divided into seven Parts which deal with the following proposed measures: 
 
Part 1:  Transplantation etc.   
 
Part 1 of the Bill gives the Scottish Ministers duties and powers in relation to 
transplantation of parts of a human body. It regulates the removal and use of parts of 
the body of a deceased person for the purposes of transplantation, research, 
education or training or audit and, in particular, provides for a system of authorisation 
in relation to such activities. It also makes provision in relation to the preservation of 
body parts for transplantation and transplants involving live donors and prohibits 
commercial dealing in human body parts for transplantation.  
 
Part 2: Post-Mortem Examinations 
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Part 2 regulates the carrying out of a post-mortem examination which is not 
instructed by the Procurator Fiscal and the removal and use of parts of a human 
body during such a post-mortem examination. Such activities are subject to a system 
of authorisation. Part 2 also makes provision in relation to organs or tissue sample 
removed from a body during an examination having the characteristics of a post-
mortem examination, which was carried out before the requirements under Part 2 
come into force. It enables such organs and tissue sample which were held 
immediately before that day for use for certain purposes to be retained and used on 
and after that day for those purposes without authorisation.  
 
Part 3: Tissue Sample or Organs No Longer Required for Procurator Fiscal 
Purposes  
 
Part 3 of the Bill provides a means by which tissue sample and organs removed from 
the body of a deceased person during an examination of the body for the purposes 
of the functions, or under the authority of the procurator fiscal, and which are no 
longer required for the fiscal’s purposes, to be retained and used for similar purposes 
to those for which body parts removed during a hospital post-mortem examination 
may be used. It also regulates the use for such purposes of tissue sample and 
organs removed from the body of a deceased person during an examination of the 
body for the purposes of the functions, or under the authority of the fiscal which is 
carried out before certain provisions of the Bill come into force. 
 
Part 4: Supplementary Provision 
 
Part 4 contains provisions supplementary to Parts 1 to 3. 
 
Part 5: Amendment of the Anatomy Act 1984 
 
Part 5 of the Bill amends the Anatomy Act 1984 which regulates the use of bodies of 
deceased persons and parts of such bodies for anatomical examination.  It extends 
the meaning of anatomical examination and the regulatory requirements to bodies 
and body parts which are imported for use for anatomical examination in Scotland.  It 
also prohibits the public display of anatomical specimens, bodies or body parts 
except in specified circumstances and generally amends the regulatory process 
under the 1984 Act by, for example, introducing a right of appeal against licensing 
decisions made under the 1984 Act by Scottish Ministers and providing that Scottish 
Ministers may prepare a code of practice relating to activities referred to in the Act. 
 
Part 6: Miscellaneous 
 
Part 6 contains a number of miscellaneous provisions related to earlier parts of the 
Bill.  It gives the Scottish Ministers power to make arrangements with a public 
authority in the UK for assistance with the Ministers’ functions under certain 
provisions of the Bill.  It gives the Scottish Ministers powers by regulations to amend 
the Act which the Bill will become for the purposes of implementing any Community 
obligation of the UK relating to material which consists of, includes or is derived from 
human cells and dealing with matters arising out or of or related to such an 
obligation.  
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Part 7: General 
 
Part 7 contains a number of general provisions related to earlier parts of the Bill.  It 
gives the Scottish Ministers powers by order to make further provision which is 
incidental to or consequent on the Bill and to allow transitional or savings provisions 
as required in implementing the Bill’s provisions.  
 
Delegated Powers 

The Bill confers powers on the Scottish Ministers to make orders and regulations in 
relation to a range of matters dealt with in the Bill.  Some of the powers contained in 
the Bill are new, while others replace or update existing powers in the Human Tissue 
Act 1961, the Human Organ Transplants Act 1989 and the Anatomy Act 1984. 
 
Section 56(2) of the Bill confers power on the Scottish Ministers to make the 
necessary commencement order.  As this is a commencement provision there is no 
parliamentary procedure. 
 
This Memorandum describes provisions of the Human Tissue (Scotland) Bill which 
confer power to make subordinate legislation.  It sets out: 
 

• the persons upon whom, or the body upon which, power to make subordinate 
legislation is conferred and the form in which the power is to be exercised;  

• why it is considered appropriate to delegate the power to subordinate 
legislation and the purpose of each such provision;  

• the Parliamentary procedure to which the exercise of the power to make 
subordinate legislation is to be subject, if any. 

 
In deciding whether to adopt negative or affirmative resolution procedure, careful 
consideration has been given to the degree of parliamentary scrutiny that is felt to be 
required for the regulations, balancing the need for the appropriate level of scrutiny 
with the need to avoid using up parliamentary time unnecessarily.  Affirmative 
procedure is used where the order or regulation making powers allow for the 
modification of any enactment or where there is significant public interest.  Negative 
resolution procedure is used otherwise. 
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Part 1: Transplantation etc. 
 
Relevant provision: Section 12(1)(b) 
 
Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 

 
Section 12(1)(b) of the Bill gives Scottish Ministers powers to make regulations to 
provide for the persons who may be authorised to remove a part of the body of a 
deceased person for the purposes of transplantation, research, education or training 
or audit.  Section 12(2) provides that such regulations may in particular provide for a 
registered medical practitioner to authorise the carrying out of the removal by a 
person who is not a registered medical practitioner.  The intention is that the person 
authorised to carry out the removal of body parts will be someone who has been 
trained to do so but who may not be a registered medical practitioner.  The 
regulations will make detailed provision as to which person will satisfy these 
requirements and how the authorisation process will work in practice.  It is 
considered appropriate to confine this sort of detail to subordinate legislation rather 
than primary legislation because it may be necessary over time to change the 
requirements as to who may be an authorised person under this provision.  This 
provision is subject to negative procedure because the conditions outlined in 
paragraph 7 for the use of affirmative procedure do not apply. 
 

Relevant provision: Section 15(3) 
 
Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 
 
Section 15(3) of the Bill gives the Scottish Ministers powers by regulations to provide 
that no offence is committed under section 15(1)(b) (in relation to the removal of an 
organ or part of an organ from the body of  a living adult intending that it be used for 
transplantation) or under section 15(2)(b) (in relation to use for transplantation an 
organ or part of an organ which has come from the body of a living adult) where the 
requirements of section 15(3) are met.  
 
The requirements are that the Scottish Ministers must be satisfied that no reward 
has been or will be given in contravention of the provisions of section 17 (prohibition 
of commercial dealings in parts of a human body for transplantation) and that such 
other requirements or conditions as may be specified in the regulations are complied 
with.  Where regulations provide for such an exception from the offence provisions in 
section 15(1)(b) or 15(2)(b), it is sufficient if the person reasonably believes that the 
exception applies (section 15(5)). Section 15(4) provides that regulations under 
section 15(3) must include provision as to appeals against decisions made in relation 
to matters which fall to be decided under the regulations.  
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Again, it is considered to be more appropriate for detailed provisions to be confined 
to subordinate legislation as requirements or conditions may change over time.  The 
current requirements and conditions are set out in the Human Organ Transplants 
(Unrelated Persons) Regulations 1989 (SI 1989 No. 2480), and it is likely that these 
will in general be carried forward in the regulations made under section 15(3).  The 
conditions in particular deal with a number of detailed and sensitive issues which 
could well require modification to take account of changing circumstances and 
practice.  It is also important that the requirements and conditions should maintain 
consistency with the relevant Regulations and statutory Code of Practice made 
under the equivalent provisions (sections 26(2)(h) and 33(3)) of the Human Tissue 
Act 2004 (c.30).  The regulations will be subject to negative resolution procedure 
because the conditions outlined in paragraph 7 for the use of affirmative procedure 
do not apply. 
 
Relevant provision: Section 16(1) 
 
Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 
 
Section 16(1)(a) of the Bill gives the Scottish Ministers powers to make regulations 
requiring such persons (or descriptions of persons) as may be specified in the 
regulations, to maintain records in connection with the removal of parts from human 
bodies for transplantation and  the use or retention of parts removed from bodies of 
deceased persons for the purposes of research, education or training or audit; 
Section 16(1)(b) gives Scottish Ministers powers to make regulations requiring such 
persons (or descriptions of persons) as may be specified in the regulations to make 
specified information available to the Scottish Ministers or to a specified authority 
with respect to such matters. 
 
Under section 16(2), the Scottish Ministers must keep a record of the information 
provided to them in terms of regulations made under subsection (1). Similarly, under 
section 16(3), any authority specified in the regulations must keep a record of the 
information provided to it in pursuance of the regulations. Section 16(4) provides that 
failure to comply with regulations under subsection (1) without reasonable excuse, or 
knowingly or recklessly supplying false or misleading information, is an offence.  
 
Again, it is considered to be more appropriate for detailed provisions to be confined 
to subordinate legislation as the persons who may maintain such records or provide 
such information (or any specified authority to which information is to be provided) 
may change over time. The regulations will be subject to negative resolution 
procedure because the conditions outlined in paragraph 7 for the use of affirmative 
procedure do not apply.   
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Part 3: Tissue sample or organs no longer required for procurator fiscal 
purposes 
 
Relevant Provision:  Section 35(2)(c)  
 
Power conferred on:  The Scottish Ministers 
Power exercisable by:  Order made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 
 
Section 35(2)(c) of the Bill gives the Scottish Ministers the power to specify by order 
such person (or persons) or group (or groups) of persons who may provide approval 
to carry out research on an organ removed from the body of a deceased person 
during an examination of the body carried out for the purposes of the functions or 
under the authority of the procurator fiscal after the new legislation comes into force 
and which is no longer required for the purposes of the functions of the fiscal.  The 
intention is that the order will specify that a Research Ethics Committee will be able 
to provide such approval, in order to provide a safeguard against research being 
carried out on such organs for undesirable purposes. 
 
Again, it is considered to be more appropriate for these provisions to be confined to 
subordinate legislation as the persons or groups who may undertake the regulatory 
role currently undertaken by the Research Ethics Committee may change over time.  
The order will be subject to negative resolution procedure because the conditions 
outlined in paragraph 7 for the use of affirmative procedure do not apply. 

 
Relevant Provision:  Section 36(2)(c) 
 
Power conferred on:  The Scottish Ministers 
Power exercisable by:  Order made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 
 
Section 36(2)(c) of the Bill gives the Scottish Ministers powers to specify by order the 
person or holder of a post who is defined as the “manager of an establishment” in an 
establishment other than a health service hospital or a university for the purposes of 
sections 33(2) and 35(2)(a). In terms of those sections, the “manager of an 
establishment” is the person who has received written notification from the 
procurator fiscal that an organ or tissue removed from the body of a deceased 
person is no longer required for fiscal purposes and can therefore be used for 
specified purposes.   
 
Again, it is considered to be more appropriate for these provisions to be confined to 
subordinate legislation as the establishments in which such activities may be 
undertaken may change over time. The order will be subject to negative resolution 
procedure because the conditions outlined in paragraph 7 for the use of affirmative 
procedure do not apply. 
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Relevant Provision: Section 43(2) 
 
Power conferred on:  The Scottish Ministers 
Power exercisable by:  Order made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 
 
Section 43(2) of the Bill gives the Scottish Ministers powers to make an order to 
specify such person (or persons) or group (or groups) of persons who may carry out 
either “existing approved research”, that is research approved before the new 
legislation comes into force, or “new approved research” which is research approved 
on or after the day on which section 35 of the Bill (removal and use of an organ no 
longer required for procurator fiscal purposes) comes into force. The intention is that 
the order will specify that such research is to be approved by a Research Ethics 
Committee in order to provide a safeguard against research being carried out on 
such organs for undesirable purposes.  
 
Again, it is considered to be more appropriate for these provisions to be confined to 
subordinate legislation as the persons or groups who may undertake the regulatory 
role currently undertaken by the Research Ethics Committee may change over time.  
The Order will be subject to negative resolution procedure because the conditions 
outlined in paragraph 7 for the use of affirmative procedure do not apply. 
 
Part 4:   Parts 1 to 3 Supplementary Provision 
 
Relevant Provision: Section 47 
 
Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 
 
Section 47(a) of the Bill gives the Scottish Ministers powers to prescribe by 
regulations the form in which authorisation for certain activities under Parts 2 and 3 
of the Bill can be given by nominees, nearest relatives or persons with parental rights 
and responsibilities in relation to a child.  Section 47(b) gives Scottish Ministers 
powers to prescribe by regulations descriptions of persons who are eligible to act as 
witnesses to authorisation in certain cases. 
 
Subordinate legislation is considered more appropriate for this sort of detail than 
primary legislation. This is especially the case here as the forms in which 
authorisation may be provided may require to be updated from time to time.  The 
regulations will be subject to negative resolution procedure because the conditions 
outlined in paragraph 7 for the use of affirmative procedure do not apply. 
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Part 5:  Amendment of the Anatomy Act 1984 
 
Relevant Provision:  Section 48(6) new section 4B(3) of the 1984 Act 
 
Power conferred on:  The Scottish Ministers 
Power exercisable by:  Order made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 
 
Section 48(6) of  the Bill (new section 4B(3) of the 1984 Act) gives the Scottish 
Ministers the power to amend by order the statutory period of 3 years beginning with 
the date of the deceased’s death which governs the use of imported bodies for 
anatomical examination.  This gives Scottish Ministers the same power as they 
already have governing the use of bodies for anatomical examination from the UK 
and seeks to create the same conditions for imported bodies as apply to bodies from 
the UK.  The same statutory period of three years and the power to amend this 
period by order in relation to use of non-imported bodies is provided for in section 
4(10) of the 1984 Act.  The power is required to allow for the need to account for 
varying and at present unforeseen circumstances, around the availability and 
preservation of available bodies.  If there was a shortage of available bodies, then 
Ministers may want to consider extending the period to, for example, 4 years. 
 
It is considered appropriate to confine this to subordinate legislation to be consistent 
with the present arrangement for bodies from the UK. The order under this provision 
will be subject to negative resolution procedure because the conditions outlined in 
paragraph 7 for the use of affirmative procedure do not apply. 
 

Relevant Provision:  Section 48(9) new section 6A(4) of the 1984 Act 
 
Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 
 
Section 48(9) of the Bill (new section 6A(4) of the 1984 Act) gives Scottish Ministers 
the power to specify the content of the records that must be kept by a person who 
has been granted a public display licence under new section 6A(3) of the 1984 Act. 
The need for a public display licence is a new provision which seeks to forbid the 
public display of anatomical specimens, bodies or body parts except in specified 
circumstances, including under a licence granted by Scottish Ministers. In the same 
way that other licence holders at present under the Act are required to keep 
appropriate records, it makes sense that public display licence holders should also 
keep appropriate records.  
 
Subordinate legislation is considered more appropriate for the detail of the record 
keeping, which may require to be updated from time to time, and this is consistent 
with the present arrangements of record keeping by other licence holders (under 
section 3(5)(a) of the 1984 Act).  The regulations under this provision will be subject 
to negative resolution procedure because the conditions outlined in paragraph 7 for 
the use of affirmative procedure do not apply.   
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Relevant Provision:  Section 48(12)(a) 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 
 
Section 48(12)(a) of the Bill amends existing regulation making powers under section 
8 of the 1984 Act. Currently, under section 8(1)(a) of the 1984 Act, the regulation 
making power of the Scottish Ministers applies in relation to bodies the anatomical 
examination of which is lawful by virtue of section 4, with a view to securing their 
efficient and orderly examination and the decent disposal of bodies and body parts 
after their examination has been concluded.  Section 48(12)(a) extends the scope of 
this regulation making power to include a reference new section 4A, which covers 
the lawful examination of imported bodies.  This is necessary to ensure consistency 
of approach in relation to imported and non-imported bodies.  
 
The existing regulation-making powers under section 8 of the 1984 Act are subject to 
negative resolution procedure.  
 
Relevant Provision:  Section 48(12)(b) 
 
Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 
 
Section 48(12)(b) of the Bill also amends existing regulation making powers under 
section 8 of the 1984 Act.  Currently, under section 8(1)(b) of the 1984 Act, the 
regulation making powers that exist with a view to securing that body parts are 
decently cared for apply in relation to body parts the possession of which is lawful by 
virtue of section 6 of the 1984 Act. Section 6 is a general provision relating to the 
lawful possession of body parts.  Section 48(12)(b) changes the scope of this 
regulation making power so that it applies in relation to body parts the possession of 
which is authorised under section 5(5) of the 1984 Act.  Section 5(5) makes provision 
for the process of authorisation of possession of body parts by licence where 
Scottish Ministers consider it desirable to grant such a licence in the interests of 
education or research.  The effect therefore will be that the regulation making power 
that exists with a view to securing that body parts are decently cared for will be 
narrowed to cover those situations where a licence has already been granted in the 
interests of education or research. 
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Relevant Provision:  Section 48(12)(c)  
 
Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 
 
Section 48(12)(c) of the Bill also amends existing regulation making powers under 
section 8 of the 1984 Act.  Section 48(12)(c) extends the scope of this regulation 
making power to include a reference new section 6A(3), which grant the Scottish 
Ministers powers to grant a licence to a person to publicly display a body part if 
Ministers think it desirable to do so in the interests of teaching or studying, or training 
in or researching into, the gross structure of the human body.  The purpose of this 
new section is to put controls in place, which do not exist at present, over the public 
display of bodies and body parts.  Regulations under this provision are to be made 
with a view to securing that the body parts used for public display under new section 
6A are decently cared for and displayed with appropriate respect.  This is necessary 
to ensure consistency of approach in relation to body parts used for public display 
and body parts used for other purposes, ie anatomical examination in licensed 
premises, under the 1984 Act.  
 
Relevant Provision:  Section 48(13) new section 8A(2)(a) and (b) of the 1984 
Act 
 
Power conferred on:  The Scottish Ministers 
Power exercisable by:  Order made by Statutory Instrument 
Parliamentary procedure: Negative resolution procedure 
 
Section 48(13) of the Bill (new section 8A(2)(a) and (b) of the 1984 Act) gives 
Scottish Ministers the power to bring into effect a code of practice to give practical 
guidance and lay down standards for those who are licensed to carry out anatomical 
examinations and those who are licensed to publicly display a body or body part. 
There was an overwhelming response in the consultation to issuing a code of 
practice, which does not exist at present. A code of practice was seen as facilitating 
consistency of good practice, providing accessible and readily amended guidance, 
helping to maintain a consistent practice with the rest of the UK, providing help for 
license holders and reassurance to the public.  
 
The detail of the code of practice will be informed by a consultation exercise with a 
variety of stakeholders including doctors, licensed teachers, professional bodies, the 
public and practitioners. In addition  the Bill stipulates in section 48(13) (new section 
8A(3)(b) of the 1984 Act) that Scottish Ministers will, before confirming the code of 
practice by order, lay a draft of the code before the Scottish Parliament. 
 
The confirmation and bringing into force of the code of practice is considered to be a 
matter that it appropriate for subordinate legislation, to allow the detail of the code to 
be updated from time to time.  The order under this provision will be subject to 
negative resolution procedure because the conditions outlined in paragraph 7 for the 
use of affirmative procedure do not apply. 
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Part 6:  Miscellaneous 
 
Relevant Provision:  Section 50(1) 
 
Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by Statutory Instrument 
Parliamentary procedure: Affirmative resolution procedure 
 
Section 50(1) of the Bill gives the Scottish Ministers powers by regulations to amend 
the Act which the Bill will become for the purposes of implementing any Community 
obligation of the UK relating to material which consists of human cells. It is 
considered appropriate to provide for this power in subordinate legislation because 
Community obligations may change over time.  Transposition of the EU Directive on 
the Safety of Tissue and Cells into domestic legislation by April 2006 is being taken 
forward on a UK basis by the 4 Health Departments and much of the detail is still 
under consideration.  The regulations under this provision will be subject to 
affirmative procedure because the powers allow for amendment of the Act. 
 
Part 7:  General  
 
Relevant Provision:  Section 52(1) 
 
Power conferred on:  The Scottish Ministers 
Power exercisable by:  Order made by Statutory Instrument 
Parliamentary procedure: Negative or affirmative resolution procedure 
 
Section 52(1) of the Bill gives the Scottish Ministers powers by order to make 
supplementary, incidental, consequential, transitory, transitional or saving provision 
as they consider necessary for the purposes, or in consequence, of the Act.  Such 
provisions, by their nature, are considered appropriate for subordinate legislation.  
Section 52(2) provides that such an order may make different provision for different 
purposes and may modify any enactment, instrument or document.  Section 53(3) 
provides that regulations under section 52 which add to, replace or omit any part of 
the text of an Act is to be made by way of affirmative resolution procedure.  All other 
regulations under this provision can be made by way of negative resolution 
procedure because the conditions outlined in paragraph 7 for the use of affirmative 
procedure do not apply.  
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Relevant Provision: Section 56(2) 
 
Power conferred on:  The Scottish Ministers  
Power exercisable by:  Order made by Statutory Instrument  
Parliamentary procedure: No parliamentary procedure  
 
Section 56 of the Bill provides for the short title and commencement arrangements 
for the Bill.  
 
Section 56(2) gives the Scottish Ministers power to appoint a day when provisions of 
the Bill shall come into force. Section 56(3) provides that different days can be 
appointed for different purposes.  
 
It is standard procedure for such commencement provisions to be dealt with by 
subordinate legislation. Whilst the order, in common with the usual practice for such 
orders, is not subject to any parliamentary procedure as such, the Subordinate 
Legislation Committee will have the opportunity to consider the instrument in terms 
of its remit.   
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ANNEX 2 

Human Tissue (Scotland) Bill at Stage 1 
Letter from the Clerk to the Subordinate Legislation Committee to Scottish 
Executive 

 
1. The Subordinate Legislation Committee today considered the above bill and 
asks the Executive for explanation of the following matters. 
 
Section 15(3) – Restrictions on transplants involving live donor  
 
2. The Committee noted that the power at section 15(3) is very wide and it 
concerns a sensitive issue. While the Committee is content with the use of delegated 
powers in this instance, the Committee questioned whether negative procedure 
provides the correct degree of control.  Paragraph 7 of the Delegated Powers 
Memorandum on the bill states that affirmative procedure is used where there is 
significant public interest. The Committee considered that these sensitive issues 
merit the more detailed scrutiny afforded by affirmative procedure.  The Executive is 
asked for comment. 

 
Section 16(1) – Records, information etc.: removal and use of parts of human 
bodies for transplantation etc.  
 
3. The Committee noted that section 16(1)(a) gives the Scottish Ministers powers 
to make regulations requiring persons to maintain records in connection with the 
removal of human parts for transplantation and the use or retention of parts, while 
section 16(1)(b) gives Ministers the powers to make regulations requiring persons to 
make information available to Ministers or to a specified body. 

 
4. The Committee questioned whether the powers as drafted would provide 
sufficient vires for any relevant confidentiality provision in regulations made under 
the section.  The Committee acknowledges that it may be that the position is covered 
adequately under other legislation such as Data Protection or Freedom of 
Information legislation.  The Executive is asked to comment. 
 
Section 35(2)(c) – Use of organ no longer required for procurator fiscal 
purposes 
Section 43(2) – Use of organ removed before day on which section 35 comes 
into force 
 
5. The Committee noted that these powers allow for the specification of persons 
who may give approval to carry out research on an organ removed from a deceased 
person. Whilst it is clear from the Delegated Powers Memorandum that the policy 
intention is that a Research Ethics Committee will provide approvals, the Committee 
was concerned that the powers as drafted leave the choice of persons or groups 
granting approval wide open and asks for further clarification in relation to how it is 
intended that these powers will work in practice. The Executive is asked to 
comment. 
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Part 3: General point 
 
6. The committee also raised a more general point on Part 3 of the Bill, relating 
to the delegated powers. The Committee has been unable to ascertain what, if any, 
sanctions there are for failure to comply with the requirements of this Part of the bill. 
The Executive is asked to comment. 
 
Section 47 – Power to prescribe forms and descriptions of persons who may 
act as witnesses 
 
7. The Committee noted that section 47(a) gives Ministers powers to prescribe the 
form in which authorisation for certain activities under Parts 2 and 3 of the bill can be 
given by nominees, relatives or persons with parental rights and responsibilities. 
Section 47(b) gives Ministers powers to prescribe persons who are eligible to act as 
witnesses to authorisation in certain cases. However, the Committee was unclear 
whether it is mandatory for forms to be used when they are prescribed or whether 
their use is optional. The Executive is asked to comment. 
 
Section 48(13) – New section 8A(2)(a) and (b) of the Anatomy Act 1984 
 
8. The Committee observed that while subsection (7) provides that failure to 
observe a provision of the code of practice will not of itself render a person liable to 
prosecution, the drafting of subsection (7) seems to imply that it could tend to 
establish guilt of a substantive offence.  Subsection (8) also provides that in granting 
licences the Scottish Ministers can take into account observance or otherwise of the 
code. The Executive is therefore asked for clarification of the intention of this 
drafting. 

 
Section 50(1) – Power to give effect to Community obligations 
 
9. The Committee queried why it has been decided to take a specific power for 
this purpose, rather than rely on section 2(2) of the European Communities Act 
1972. The Committee therefore asks for the reasons behind the taking of this 
power. 

 
Response from the Scottish Executive to the Clerk to the Subordinate 
Legislation Committee 
 
Section 15(3) – Restrictions on transplants involving live donor  
 
1. The Committee noted that the power at section 15(3) is very wide and it 
concerns a sensitive issue. While the Committee is content with the use of delegated 
powers in this instance, the Committee questioned whether negative procedure 
provides the correct degree of control.  Paragraph 7 of the Delegated Powers 
Memorandum on the bill states that affirmative procedure is used where there is 
significant public interest. The Committee considered that these sensitive issues 
merit the more detailed scrutiny afforded by affirmative procedure.  The Executive is 
asked for comment. 
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2. The Executive thanks the Committee for its comments in this respect and 
agrees, on reflection, that in light of the fact that the power under section 15(3) 
concerns a sensitive issue it would be appropriate to make regulations under this 
section subject to the more detailed scrutiny afforded by affirmative procedure. The 
Executive notes that the equivalent regulation making power in section 33(3) of the 
Human Tissue Act 2004, applicable to England and Wales, is subject to affirmative 
procedure and would wish to be consistent with this approach. The Executive will 
amend section 53(3) as soon as is practicable, so as to make clear that regulations 
made under section 15(3) will be subject to affirmative procedure.  
 
Section 16(1) – Records, information etc.: removal and use of parts of human 
bodies for transplantation etc.  
 
3. The Committee noted that section 16(1)(a) gives the Scottish Ministers powers 
to make regulations requiring persons to maintain records in connection with the 
removal of human parts for transplantation and the use or retention of parts, while 
section 16(1)(b) gives Ministers the powers to make regulations requiring persons to 
make information available to Ministers or to a specified body. 
 
4. The Committee questioned whether the powers as drafted would provide 
sufficient vires for any relevant confidentiality provision in regulations made under 
the section.  The Committee acknowledges that it may be that the position is covered 
adequately under other legislation such as Data Protection or Freedom of 
Information legislation.  The Executive is asked to comment. 
 
5. The Executive explains that it is currently considering the issue of confidentiality 
generally in relation to the Bill.  If, as a result of that consideration, the Executive 
forms the view that the specific issues covered in the Bill are not already adequately 
covered by existing legislation such as Data Protection and Freedom of Information 
legislation, and that a specific confidentiality provision requires to be included on the 
face of the Bill, then it will bring forward a suitable amendment to the Bill at Stage 2.   
If the view is ultimately that an amendment is required then the question of whether it 
is necessary to amend section 16(1) or to introduce a new separate provision will be 
assessed at that time.  
 
Section 35(2)(c) – Use of organ no longer required for procurator fiscal 
purposes 
Section 43(2) – Use of organ removed before day on which section 35 comes 
into force 
 
6. The Committee noted that these powers allow for the specification of persons 
who may give approval to carry out research on an organ removed from a deceased 
person. Whilst it is clear from the Delegated Powers Memorandum that the policy 
intention is that a Research Ethics Committee will provide approvals, the Committee 
was concerned that the powers as drafted leave the choice of persons or groups 
granting approval wide open and asks for further clarification in relation to how it is 
intended that these powers will work in practice. The Executive is asked to 
comment. 
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7. The Executive explains that the current practice as regards approval to carry 
out research on any organ removed from a deceased person is that the Research 
Ethics Committees (“RECs”) provide independent advice on the extent to which 
proposals for any research studies comply with recognised ethical standards.  
Accordingly, if a research proposal fails to gain REC approval, it would have to be 
abandoned.  It is the intention of the Executive that specifying RECs in the 
Regulations will ensure that this existing role of the REC would continue so that the 
clear rules for RECs considering any research proposal involving human material, as 
set out in the Phase 3 report of the Review Group on Retention of Organs at Post-
Mortem, would continue to apply to the consideration of all such cases in Scotland. 
 
8. As regards the way in which the powers have been drafted to give effect to this 
policy intention, the Executive further explains that the regulation making powers are 
framed as widely as they are in order to reflect firstly the fact that the types of 
research that may be approved may change over time, and secondly that the identity 
of the body that approves them may also change over time. The Executive does not 
wish to specify RECs in these provisions because if they change their names in the 
future, this would necessitate amending the Act that the Bill will become. The 
Executive wishes to re-affirm to the Committee that the only bodies that it currently 
intends to specify in regulations made under these provisions are RECs and that it is 
not aware of any other body that could be specified either at present or in the 
foreseeable future.  
 
Part 3: General point 
 
9. The Committee also raised a more general point on Part 3 of the Bill, relating to 
the delegated powers. The Committee has been unable to ascertain what, if any, 
sanctions there are for failure to comply with the requirements of this Part of the Bill. 
The Executive is asked to comment. 
 
10. The Executive explains that no provision is made in the Bill for failure to comply 
with the requirements of Part 3.  The penalties that apply for failure to comply with 
the requirements of Parts 1 of the Bill relate to the removal and use of parts of the 
body of a deceased person for the purposes of transplantation, etc. The penalties 
that apply for failure to comply with the requirements of Part 2 of the Bill relate to the 
carrying out of a post-mortem examination, the removal of an organ during a post-
mortem examination or the subsequent retention of any such organ.  
 
11. However, the provisions of Part 3 of Bill relate only to the use of organs and 
tissue sample which have already been removed from a deceased person’s body as 
part of an examination which has been instructed by a procurator fiscal. The Bill 
does not extend to the carrying out of fiscal examinations and the provisions of Part 
3 therefore relate only to tissue sample or organs that are no longer required for the 
purposes of the fiscal.  As there is no question of a person removing an organ or 
tissue sample from a deceased person’s body in terms of Part 3 of the Bill, the 
Executive does not consider it appropriate to impose penalties for failure to comply 
with the requirements of that Part of the Bill.  
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Section 47 – Power to prescribe forms and descriptions of persons who may 
act as witnesses 
 
12. The Committee noted that section 47(a) gives Ministers powers to prescribe the 
form in which authorisation for certain activities under Parts 2 and 3 of the Bill can be 
given by nominees, relatives or persons with parental rights and responsibilities. 
Section 47(b) gives Ministers powers to prescribe persons who are eligible to act as 
witnesses to authorisation in certain cases. However, the Committee was unclear 
whether it is mandatory for forms to be used when they are prescribed or whether 
their use is optional. The Executive is asked to comment. 
 
13. For Part 2 authorisations (hospital post-mortem examinations), the Executive 
confirms   that the policy intention is that the forms prescribed under section 47(a) 
will be mandatory. In relation to Part 3 authorisations (tissue samples or organs no 
longer required for procurator fiscal purposes), however, the Executive confirms that 
the policy intention is that it will not be mandatory for the forms that are prescribed 
under section 47(a) to be used by a person when they are providing authorisation by 
virtue of the specified Part 3 sections. It is intended in that regard that where an 
authorisation does not replicate the exact form which is prescribed then the 
examination will not be prevented and the pathologist will not be at risk of committing 
an offence provided that the form otherwise complies with the Part 3 authorisation 
provisions.  However, the intention is that the forms prescribed by Scottish Ministers 
for Part 3 will, in practice, be used universally and the Executive is in the process of 
developing a mechanism to achieve this consistency.  The Executive thanks the 
Committee for its comments. The Executive will ensure that the necessary 
amendment is brought forward at Stage 2 to make clear on the face of the Bill the 
proper status of each of the forms for Parts 2 and 3 respectively.   
 
Section 48(13) – New section 8A(2)(a) and (b) of the Anatomy Act 1984 
 
14. The Committee observed that while subsection (7) provides that failure to 
observe a provision of the code of practice will not of itself render a person liable to 
prosecution, the drafting of subsection (7) seems to imply that it could tend to 
establish guilt of a substantive offence.  Subsection (8) also provides that in granting 
licences the Scottish Ministers can take into account observance or otherwise of the 
code. The Executive is therefore asked for clarification of the intention of this 
drafting.  
 
15. The Executive clarifies for the Committee that the intention behind the drafting 
of subsection (7) of new section 8A of the Anatomy Act 1984 is that no person will be 
rendered liable to any proceedings, either civil or criminal, for failure, of itself, to 
observe a provision of the code of practice. Subsection (1) of new section 8A is clear 
that the purpose of the code is to provide practical guidance to persons who are to 
have regard to the code. Subsection (7) provides that the code of practice will be 
guidance which must be had regard to, but there is no statutory duty to observe any 
particular provisions of the code in itself. 
 
16. However, while there is no statutory duty to observe any provisions of the code 
in itself, failure to do so may be important to other civil or criminal proceedings. 
Those who have a duty to have regard to the Code should, if departing from the 
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provisions of the Code, have cogent reasons for doing so. Accordingly, where the 
guidance set out in the Code may be relevant to any civil or criminal proceedings, 
the terms of subsection (7) allow the person’s failure to observe the code’s 
provisions, and the reasons for doing so, to be considered.   
 
17. In relation to subsection (8) the Executive clarifies for the Committee that 
Scottish Ministers are to be able to take into account the observance of, or failure to 
observe, the code where a person applies for one of the licenses referred to in that 
subsection (8).” 
 
Section 50(1) – Power to give effect to Community obligations 
 
18. The Committee queried why it has been decided to take a specific power for 
this purpose, rather than rely on section 2(2) of the European Communities Act 
1972. The Committee therefore asks for the reasons behind the taking of this 
power. 
 
19. The Executive acknowledges that the general power under section 2(2) of the 
European Communities Act 1972 enables regulations to be made for the purpose of 
giving effect to Community obligations of the United Kingdom. The Executive 
explains that the specific power to give effect to Community obligations included at 
section 50(1) of the Bill was included initially primarily as a marker to denote that the 
Bill or Act would be subject to further amendment as a result of requiring to 
implement the particular requirements of the EC Directive 2004/23/EC of 31 March 
2004 on settings standards of quality and safety for the donation, procurement, 
testing, processing, preservation, storage and distribution of human tissues and cells 
(“the Tissue and Cells Directive”). The implementation date for the Tissue and Cells 
Directive is 7th April 2006, when it is intended that the Bill itself will be brought into 
force if passed by the Parliament.  However, the Tissues and Cells Directive itself 
was not complete at the date of introduction of the Bill and is still awaiting completion 
of its framework by completion and inclusion of its technical annexes by the 
European Commission. It is the Executive’s intention to implement the Tissue and 
Cells Directive so far as it can at the moment, but it is recognised that further 
amendment may be necessary to the Bill subsequently once the technical annexes 
are finalised by the European Commission. 
 
20. Whilst the Executive accepts, therefore, that the inclusion of the power to make 
regulations under section 50(1) is, in one sense, merely a confirmation of the general 
power under section 2(2) of the European Communities Act 1972, it nevertheless 
considers it appropriate in light of the ongoing issues surroundings the Tissue and 
Cells Directive to make specific provision for this power in this Bill and to provide that 
this power is to be exercised using affirmative procedure.  The Executive would point 
out in that regard that whilst the 1972 Act would give the option of allowing either the 
affirmative or negative procedure to be used, section 53(3) of the Bill commits 
Scottish Ministers to exercising the power to make any regulations required to further 
implement the Tissue and Cells Directive by means of the affirmative procedure. 
 
21. The Executive further explains that the inclusion of the power in section 50(1) is 
consistent with a similar power at section 46 of the Human Tissue Act 2004, 
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applicable to England and Wales, which the Executive presumes would have been 
included for the same reasons as are explained above.  
Scottish Executive Health Department  
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LETTER FROM THE FINANCE COMMITTEE 

Finance Committee 
Convener: Des McNulty MSP 

 
Roseanna Cunningham MSP 
Convener to the Health Committee 
Room T3.40 

Room T3.60 
The Scottish Parliament

EDINBURGH
EH99 1SP

Direct Tel: (0131) 348 5215
(RNID Typetalk calls welcome)

Fax: (0131) 348 5252
(Central) Textphone: (0131) 348 5415

susan.duffy@scottish.parliament.uk

9 September 2005
 
 
Dear Roseanna 
 
Human Tissue (Scotland) Bill 
 
Following the Committee’s meeting on 8 September 2005, the Committee agreed to 
adopt level 1 scrutiny for the Financial Memorandum of the above Bill.  
 
This level of scrutiny is applied where there appears to be minimal additional costs 
as a result of the legislation.  Applying this level of scrutiny means that the 
Committee will not take oral evidence, nor will it produce a report.  It will however, 
seek written comments from relevant organisations through its agreed questionnaire 
(attached), and then pass these comments to your committee. 
 
 
Yours sincerely 
 
 
 
 
 
Convener 
 
 

68

168



Health Committee, 19th Report, 2005 (Session 2) – Annex A 

 

QUESTIONNAIRE 
This questionnaire is being sent to those organisations that have an interest in, or 
which may be affected by, the Human Tissue (Scotland) Bill.  In addition to the 
questions below, please add any other comments you may have which would assist 
the Committee’s scrutiny.     
 

Consultation 
1. Did you take part in the consultation exercise for the Bill, if applicable, and if 

so did you comment on the financial assumptions made? 
 

2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum?  

 
3. Did you have sufficient time to contribute to the consultation exercise? 

 
Costs 

4. If the bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the Financial Memorandum?  If 
not, please provide details. 

 
5. Are you content that your organisation can meet the financial costs associated 

with the Bill?  If not, how do you think these costs should be met? 
 

6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs 
would be expected to arise? 

 
Wider Issues 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum?  

 
8. Do you believe that there may be future costs associated with the Bill, for 

example through subordinate legislation or more developed guidance?  If so, 
is it possible to quantify these costs?   
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ANNEX B: EXTRACTS FROM THE MINUTES 
 

HEALTH COMMITTEE 
 

MINUTES 
 

17th Meeting, 2005 (Session 2) 
 

Tuesday 7 June 2005 
 
Present: 
 
Roseanna Cunningham (Convener) Janis Hughes (Deputy Convener) 
Kate Maclean 
Mr Duncan McNeil 
Shona Robison 

Paul Martin (Substitute) 
Mrs Nanette Milne 
Mike Rumbles 

Jean Turner  
 
Also present: Carolyn Leckie 
 
Apologies: Helen Eadie 
 
The meeting opened at 2.02 pm 

 
1. Items in private: The Committee agreed to take agenda item 6 in private. 
 
6. Human Tissue (Scotland) Bill (in private): The Committee agreed its 

provisional approach to evidence gathering, including issuing a call for evidence. 
  
The meeting closed at 3.01 pm.                   

Simon Watkins 
Clerk to the Committee 
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HEALTH COMMITTEE 

 
MINUTES 

 
19th Meeting, 2005 (Session 2) 

 
Thursday 1 September 2005 

 
Present: 
 
Roseanna Cunningham (Convener) Janis Hughes (Deputy Convener) 
Kate Maclean 
Mrs Nanette Milne 
Shona Robison  

Mr Duncan McNeil 
Mike Rumbles  
Jean Turner 

 
Apologies: Helen Eadie 
 
The meeting opened at 2.00pm 
 
1. Items in private: The Committee agreed to take agenda items 8,9,10 and 11 in 

private. 
 
8. Human Tissue (Scotland) Bill (in private): The Committee considered its 

approach to oral evidence taking at Stage 1. The Committee agreed: 
 

• an initial selection of witnesses; 
• to select additional witnesses in September based on the written evidence 

received; 
• to instruct the clerks to make the necessary arrangements for oral evidence 

sessions based on the Stage 1 deadline agreed by the Parliamentary Bureau 
(1 December 2005); 

• to authorise the Convener to make minor adjustments to the composition of 
the various panels of initial witnesses, should that become necessary; and 

• to invite the Lord Advocate to give oral evidence as well as the Minister for 
Health and Community Care. 

 
 

The meeting closed at 3.01 pm.        
            

Simon Watkins 
Clerk to the Committee 
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HEALTH COMMITTEE 

 
MINUTES 

 
20th Meeting, 2005 (Session 2) 

 
Thursday 8 September 2005 

 
Present: 
 
Roseanna Cunningham (Convener) Helen Eadie 
Janis Hughes (Deputy Convener) 
Mrs Nanette Milne 
Mike Rumbles 

Kate Maclean 
Shona Robison 
Jean Turner 

 
Apologies: Mr Duncan McNeil 
 
Also present: Margo MacDonald 
 
The meeting opened at 2.02 pm 
 
1. Items in private: The Committee agreed to take agenda items 7 and 8 in private. 

The Committee also agreed to consider the main themes arising from future 
evidence sessions to inform the drafting of its Stage 1 report on the Human 
Tissue (Scotland) Bill in private. 

 
4. Human Tissue (Scotland) Bill: The Committee received a briefing on the Bill at 

Stage 1 from— 
 

Professor Sheila McLean, Chair, Review Group on the Retention of Organs at 
Post-mortem; 
John Forsythe, Chair, Scottish Transplant Group; 

 Will Scott, Bill team, Scottish Executive Health Department; and 
 Joe Logan, Bill team, Scottish Executive Health Department. 
  
7. Human Tissue (Scotland) Bill (in private): The Committee considered the main 

themes arising from the briefing, to inform the drafting of its Stage 1 report.  
 
8. Human Tissue (Scotland) Bill (in private): The Committee agreed additional 

witnesses to take oral evidence from at Stage 1 based on the responses received 
to the call for written evidence. 

 
The meeting closed at 3.57 pm.        
            

Simon Watkins 
Clerk to the Committee 
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HEALTH COMMITTEE 

 
MINUTES 

 
21st Meeting, 2005 (Session 2) 

 
Tuesday 13 September 2005 

 
Present: 
 
Roseanna Cunningham (Convener) 
Mr Kenny Macintosh (Committee 
Substitute) 
Shona Robison 
Jean Turner 

Janis Hughes (Deputy Convener) 
Kate Maclean 
Mrs Nanette Milne 
Mike Rumbles 

 
 

 

Apologies: Helen Eadie and Mr Duncan McNeil 
 
The meeting opened at 2.00 pm 
 
1. Items in private: The Committee noted its previous decision to consider the 

main themes arising from evidence sessions to inform the drafting of its Stage 1 
report on the Human Tissue (Scotland) Bill in private. 

 
4. Human Tissue (Scotland) Bill: The Committee took evidence on the Bill at 

Stage 1 from— 
 

Panel 1 
Dr Jeremy Metters, HM Inspector of Anatomy; 
Jan Warner, Director, Performance Assessment and Practise Development, 
NHS Quality Improvements Scotland; 
Lesley Logan, Regional Manager for Scotland, Scottish Transplant 
Coordinators’ Network; 
Chris Rudge, Medical Director, UK Transplant; 
Dr Oliver Blatchford, Acting Director of Public Health, NHS Argyll and Clyde; 
and 
Dr Elizabeth Robertson, Associate Medical Director, NHS Grampian. 

 
Panel 2 

 Murdoch MacTaggart, Vice President, Procurators Fiscal Society; 
Professor Anthony Busuttil, Human Tissue (Scotland) Bill Working Party 
Member, Law Society of Scotland; 
Dr Jim Rodger, Head of Medical Advisory Services, Medical and Dental 
Defence Union of Scotland; and 
Dr Calum MacKellar, Director of Research, Scottish Council on Human 
Bioethics. 
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5. Human Tissue (Scotland) Bill (in private): The Committee considered the main 
themes arising from the evidence session, to inform the drafting of its Stage 1 
report. 

 
The meeting closed at 4.22 pm.       

            
Simon Watkins 

Clerk to the Committee 
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HEALTH COMMITTEE 
 

MINUTES 
 

23rd Meeting, 2005 (Session 2) 
 

Tuesday 27 September 2005 
 
Present: 
 
Roseanna Cunningham (Convener) 
Mr Kenny Macintosh (Committee 
Substitute) 
Mike Rumbles 

Janis Hughes (Deputy Convener) 
Kate Maclean 
Mrs Nanette Milne 
Jean Turner 

 
Apologies: Helen Eadie, Mr Duncan McNeil and Shona Robison. 
 
The meeting opened at 2.00 pm 

 
4. Human Tissue (Scotland) Bill: The Committee took evidence from— 
 

Panel 1 
Professor Stewart Fleming, Royal College of Pathologists 
Dr Tony Peatfield, Medical Research Council 
Dr Brian Junor, Royal College of Physicians of Edinburgh 
David Sinclair, Royal College of Surgeons of Edinburgh 
Dr Adrian Margerison, Royal College of Paediatrics and Child Health 
Professor Graeme Murray, Department of Pathology, University of 
Aberdeen 
Professor Sue Black, Anatomy and Forensic Anthropology, University of 
Dundee 
Professor Jeanne Bell, Department of Neuropathology, University of 
Edinburgh. 
 
Professor Stewart Fleming agreed to provide supplementary written evidence 
on the provision in the bill which allows for the withdrawal of authorisation for 
transplantation. 

 
Panel 2 
Lydia Reid, Justice for the Innocents 
Nicola Barnes, Justice for the Innocents. 

 
6. Human Tissue (Scotland) Bill (in private): The Committee considered the main 

themes arising from the briefing, to inform the drafting of its Stage 1 report. 
During the discussion the Committee agreed to write to the Scottish Transplant 
Coordinators’ Network for further information on concerns relating to the lack of a 
specified deadline in the bill for the withdrawal of authorisation for transplantation. 

 
The meeting closed at 4.05 pm.       

            
Simon Watkins 

Clerk to the Committee 
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HEALTH COMMITTEE 
 

MINUTES 
 

24th Meeting, 2005 (Session 2) 
 

Monday 3 October 2005 
 
Present: 
 
Roseanna Cunningham (Convener) 
Janis Hughes (Deputy Convener) 
Mr Duncan McNeil 
Shona Robison 
Jean Turner  
 

Kate Maclean 
Mike Rumbles 
Mr Kenneth Macintosh (Committee 
Substitute) 

 
Apologies: Helen Eadie and Mrs Nanette Milne. 
 
The meeting opened at 2.00 pm 
 
3. Human Tissue (Scotland) Bill: The Committee took evidence from— 
 

Panel 1 
Veronica English, BMA 
Dr Keiran Breen, Parkinson’s Disease Society 
Dr Donald Lyons, Mental Welfare Commission; and 
 
Panel 2 
Geraldine MacDonald, Scottish Organisation Relating to the Retention of 
Organs (SORRO) 
Helen Farquar, SORRO 
Donna Leese, SORRO. 

 
6. Human Tissue (Scotland) Bill (in private): The Committee considered the 

main themes arising from the briefing, to inform the drafting of its Stage 1 report.  
 
The meeting closed at 4.08 pm.       
            

Simon Watkins 
Clerk to the Committee 
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HEALTH COMMITTEE 

 
MINUTES 

 
25th Meeting, 2005 (Session 2) 

 
Tuesday 25 October 2005 

 
Present: 
 
Roseanna Cunningham (Convener) 
Mrs Nanette Milne 
Shona Robison 
Jean Turner  
 

Janis Hughes (Deputy Convener) 
Mr Duncan McNeil 
Mike Rumbles 
Mr Kenneth Macintosh (Committee 
Substitute) 

 
Apologies: Helen Eadie and Kate Maclean. 
 
The meeting opened at 2.00 pm 
 
3. Human Tissue (Scotland) Bill: The Committee took evidence from— 
 

Panel 1 
Dr Andrew Kitchener, Human Remains in Scottish Museums Working Group 
Professor Anthony Payne, University of Glasgow 
Dawn Kemp, Royal College of Surgeons of Edinburgh; and 

 
Panel 2  
Lewis Macdonald, Deputy Minister for Health and Community Care 
Elish Angiolini, Solicitor General 
Will Scott, Policy Lead on Organ Donation, Transplantation and Hospital Post-
Mortems, Scottish Executive 
Joanna Keating, Office of the Solicitor to the Scottish Executive (OSSE). 

 
6. Human Tissue (Scotland) Bill (in private): The Committee considered the main 

themes arising from the evidence session, to inform the drafting of its Stage 1 
report. During the discussion the Committee agreed to write to the Deputy 
Minister for Health and Community Care to request that a sample of the 
authorisation form for hospital post-mortems be made available to the Committee 
in advance of its agreement of its Stage 1 report. 

 
The meeting closed at 3.41 pm.       
            

Lynn Tullis / Simon Watkins 
Clerks to the Committee 
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HEALTH COMMITTEE 

 
MINUTES 

 
27th Meeting, 2005 (Session 2) 

 
Tuesday 8 November 2005 

 
Present: 
 
Roseanna Cunningham (Convener) 
Janis Hughes (Deputy Convener) 
Mr Duncan McNeil 
Kate Maclean 

Mrs Nanette Milne 
Shona Robison 
Mike Rumbles 
Jean Turner  
 

The meeting opened at 2.04 pm 
 
2. Human Tissue (Scotland) Bill (in private):  The Committee considered a draft 

Stage 1 report on the Human Tissue (Scotland) Bill. 
 
The meeting closed at 3.10 pm.       

            
Lynn Tullis / Simon Watkins 

Clerks to the Committee 
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HEALTH COMMITTEE 
 

MINUTES 
 

28th Meeting, 2005 (Session 2) 
 

Tuesday 15 November 2005 
 
Present: 
 
Roseanna Cunningham (Convener) 
Janis Hughes (Deputy Convener) 
Mr Duncan McNeil 
Kate Maclean 
 

Mr Stewart Maxwell (Committee substitute) 
Mrs Nanette Milne 
Mike Rumbles 
Jean Turner  
 

Apologies: Helen Eadie and Shona Robison. 
 
The meeting opened at 2.00 pm 
 
3. Items in private:  The Committee agreed to take agenda item 6 in private. 
 
6. Human Tissue (Scotland) Bill (in private):  The Committee agreed its Stage 1 

report on the Human Tissue (Scotland) Bill. The Committee agreed that the 
report should be accompanied by a press release, and to authorise the Convener 
to issue such a press release on their behalf. 

 
The meeting closed at 3.16 pm.       

            
Lynn Tullis / Simon Watkins 

Clerks to the Committee 
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ANNNEX C - ORAL EVIDENCE AND ASSOCIATED WRITTEN EVIDENCE 
 
8 September 2005 (20th Meeting, Session 2 (2005)) – Written Evidence 

SUBMISSION FROM INDEPENDENT REVIEW GROUP ON THE RETENTION OF ORGANS AT 
POST-MORTEM 

Professor Sheila A.M. McLean, International Bar Association Professor of Law and Ethics in 
Medicine, University of Glasgow and Chair, Independent Review Group on the Retention of Organs at 
Post-Mortem 
 
Sarah J. Elliston, Lecturer in Medical Law, University of Glasgow and Member, Independent Review 
Group on the Retention of Organs at Post-Mortem 
  
General 
 
In general, the Bill as presented seems to reflect well the recommendations of the Independent 
Review Group on Retention of Organs at Post-Mortem.    However, we believe that it would be more 
logical to consider removal and retention issues before turning to transplantation, not least because 
the rationale for the principal conceptual change – the move from consent to authorisation – derived 
clearly from the work of the Independent Review Group on Retention of Organs at Post-Mortem.   We 
are particularly pleased that the Government has chosen to adopt the concept of authorisation rather 
than consent, and that this applies both to the post-mortem examination and the process of removing 
organs for transplantation. However, we believe that it may be advisable to offer some definition as to 
its content on the face of the Bill, just as we believe that there should be consistency across the 
requirements for a valid authorisation.   Not only is this important in principle, it is also vital if 
healthcare professionals are to be able to implement the law appropriately.  One major criticism of the 
pre-existing legislation was its lack of clarity.  The Review Group recommendations sought to ensure 
that no such lack of clarity would be exist in the future, and we would commend the creation of 
consistent regulations in terms of the provision of authorisation.  (see further below) 
 
We also welcome the emphasis to be placed on the wishes of the deceased person him or her self, 
and in particular the standing given to the wishes of mature children (this will be returned to later).  
We also commend the inclusion of non-married partners in the group of those legally permitted to give 
authorisation.  The Review Group was clear that the best way to identify the wishes of the deceased 
person him or her self would be to seek information from those who were closest to the deceased in 
life, irrespective of their legal link to them.    However, we are concerned that, in the setting of a 
Fiscal’s post-mortem, s 45 (2) introduces the concept of ‘a person who had a longstanding 
professional relationship with the adult’ into the group permitted to provide authorisation.  We are 
unclear as to who such a person might be and also as to the basis and rationale for their inclusion in 
the list.    
 
Finally, enshrining the recommendation that tissue blocks and slides should form part of the medical 
record is very much to be welcomed.   We would, however, have wished to see a more robust 
statement on the face of the Bill as to the responsibility of the Procurator Fiscal’s service to liaise 
appropriately once any retained tissue or organs are no longer needed for their purposes.  We are, of 
course, aware that this is a matter for the Lord Advocate, and that new guidelines have been issued, 
but given that at least some of the past problems seem to have arisen from a breakdown in 
communication, we believe that this should be clarified at this stage with the agreement of the Lord 
Advocate.  
 
Additionally, in terms of transplantation, we endorse the view of the BMA Medical Ethics Committee 
that – for the avoidance of doubt – it should be specifically stated on the face of the Bill that, for legal 
purposes, registration on the National Donor Register is equivalent to providing authorisation in 
writing.  This is certainly implied, but we believe that it would both reassure those who record their 
wishes in this way that their wishes will be followed, and clarify the situation for the clinicians who will 
need to act in accordance with the Act.  It is particularly important, given the creation of offences 
associated with misuse of organs, that those who may become criminally liable have the opportunity 
to understand the basis on which they must work and to work within the regulations. 
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However, The Review Group was also concerned that artificial barriers should not be raised in 
respect of the use of organs or tissue after death or the carrying out of a post-mortem examination 
authorised by a competent person.   For this reason, we did not insist on authorisation being provided 
in writing, and believe that there may be some circumstances in which the genuine wishes of a legally 
competent young person may be thwarted by the requirement for written authorisation.  
 
Children 
 
First, where a competent minor child wishes to make disposition of their body following death, there 
are different provisions for post-mortem examination and transplantation.  It is not clear why 
authorisation for transplantation requires only one witness, whereas for a post-mortem examination 
two witnesses are required.  Nor, as we have said, is it clear why authorisation must be in writing.  If 
the young person is deemed legally competent, they should be treated as such; that is, the 
requirements of authorisation in this situation should be the same as those for other competent 
people, i.e. adults. 
 
s.9 - authorisation 
 
The Review Group’s intention was that any child who was competent for legal purposes should be 
able to make decisions about the disposition of their body after death.   Indeed, existing legislation 
seems to presume that a competent child can make such a decision (see the terms of the Age of 
Legal Capacity (Scotland) Act 1991).  This legislation refers to the right of a young person to authorise 
medical treatment or procedures, which it has widely been thought could include post mortem 
examination or transplantation.   We see no reason to change this interpretation, nor to impose a 
chronological age, nor is it clear why – if an age limit is merited - 12 years of age was agreed upon as 
the appropriate cut-off. 
 
s.10 (see also ss 40 and 41) – parental rights and responsibilities. 
 
While it is clear that the Review Group insisted that parents should have the right to make decisions 
on behalf of their children, it is not the case that this necessarily would apply to others with parental 
responsibility – particularly if that were to be a local authority.   We would suggest that it should be 
made clear that local authorities are not entitled under this section of the Bill to authorise the removal 
of organs for transplantation.  The right of third parties to authorise in this situation is constrained 
either by their relationship with the child and their continuing bond with it, or by knowledge of the 
child's own – albeit not expressed in terms of the law – opinions and wishes.   It is unlikely, though 
perhaps not impossible, that a local authority could attain either of these criteria for decision-making 
but it is in any event at least debateable whether it would be appropriate for a local authority to have 
the power to give such authorisation. 
 
We would also wish to see on the face of the Bill acceptance of the Review Group’s view that in the 
case of hospital post-mortem examinations, if there is a known disagreement between parents, the 
post-mortem examination should not proceed. 
 
s.15 – live donation 
 
It is not clear on what basis it has been decided that a legally competent child may never give 
authorisation for live non-regenerative organ donation.   Although it is clear that as a society we would 
wish to protect children, we arguably do not do so by denying them the opportunity for altruism which 
other competent people would otherwise would have.   Certainly, it may be the case that a child’s 
decision in such cases may be more readily pressurised than that of an adult.  However, this 
mandates close scrutiny of the voluntariness of the decision rather than absolute prohibition.  
Moreover, to deny, for example, a child the right to save a loved one flies in the face of the Review 
Group’s view that children who meet the standards for competence should have the same legal rights 
as anyone else. Undoubtedly there are circumstances where it would be medically inappropriate to 
undertake such procedures, and it is not a situation that is likely to arise frequently in practice. 
However to curtail a competent young person’s decision-making in all such cases seems unduly 
restrictive. 
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Adults 
 
s. 6(2) – authorisation.   It is not clear why it should not be possible to withdraw authorisation verbally.  
The thrust of the Review Group’s concern in this area was to mirror as closely as possible the wishes 
of the person him or her self.  Imposing a requirement – perhaps in the final stages of an illness – to 
complete a written withdrawal seems disproportionate and may be impractical, raising the possibility 
the actual wishes of the adult may not be followed. 
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Human Tissue (Scotland) Bill: 
Stage 1 

14:07 
The Convener: Agenda item 4 is consideration 

of the Human Tissue (Scotland) Bill at stage 1. 
Members are aware that the bill was referred to us 
before the summer recess and that the committee 
called for evidence on the bill during the recess. 
Copies of all the submissions that were received 
have been circulated. Today is our first opportunity 
to discuss the bill in detail. 

We have with us Executive officials with the 
relevant policy responsibility and, unusually but 
appropriately, given the nature of the bill, we have 
other individuals. I welcome Will Scott, who is 
responsible for the part of the bill that deals with 
transplantation and post-mortem examination. He 
will be followed by Professor Sheila McLean, who 
is the chair of the review group on the retention of 
organs at post mortem, which was set up to inform 
the policy that underlies the bill. John Forsythe is 
the chair of the Scottish transplant group, which 
was set up for similar purposes. After we have 
heard from those two witnesses, we will hear from 
Joe Logan, who is responsible for the part of the 
bill that deals with amendments to the Anatomy 
Act 1984. Also at the table is the deputy chief 
medical officer, Dr Aileen Keel. I welcome them all 
to the committee. 

I ask Will Scott to make a brief opening 
statement, followed by Professor McLean, Mr 
Forsythe and Joe Logan. However, I ask them to 
be brief, because we have a lot to get through. 

Will Scott (Scottish Executive Health 
Department): I will be as brief as possible. The bill 
provides a new framework for transplantation and 
hospital post-mortem examinations and 
modernises the Anatomy Act 1984. It has its 
origins in the distress that was caused to families 
by revelations in the year 2000 about the way in 
which organs had been retained at post-mortem 
examination without the families’ knowledge or 
permission. In response, the Executive set up the 
review group on the retention of organs, to 
investigate the problems in past practice and to 
suggest changes to the existing legislation—the 
Human Tissue Act 1961. As members have heard, 
Professor Sheila McLean chaired that group. 

The review group’s proposals had two main 
aims: to ensure that people’s wishes were 
respected after death and to make it clear that 
control over the hospital post-mortem examination 
process should rest with the family. Those aims 
are embodied in the concept of authorisation—a 
concept that we have also applied to organ 
donation. Concerns about the 1961 act have also 

been expressed by the Scottish transplant group. 
Both groups strongly recommended that in future 
there should be separate legislation in Scotland on 
each of the topics. That is the approach that we 
have adopted in the bill. 

There are two different types of 
transplantation—from deceased donors and from 
living donors. Part 1 of the bill deals with both 
types. For deceased donors, the provisions in part 
1 strengthen the existing approach to 
transplantation, which is one of opting in. By that 
we mean that people, while they are still alive, 
indicate a positive wish in favour of donation, 
usually by carrying an organ donor card or by 
putting their name on the national health service 
organ donor register. The new legislation builds on 
those positive attitudes by treating the carrying of 
a card or the joining of the register—or other 
expressions of wishes—as forms of authorisation. 
It then ensures that those wishes are respected. 

If a person has left no authorisation, the bill 
provides that authorisation may be given by the 
person’s nearest relative, by which we mean the 
person who was closest in life to the deceased 
and is therefore most likely to know what their 
wishes were. 

For living donation, it will continue to be an 
offence—as it is at the moment under the Human 
Organ Transplants Act 1989—to remove an organ 
or tissue from a living person unless a number of 
conditions are satisfied. Those conditions are 
basically that no money should have changed 
hands and that the donor is acting under their own 
free will. However, the bill extends scrutiny of 
living donation to all cases, not just those in which 
the parties are unrelated. The Human Tissue 
Authority will provide scrutiny for Scottish cases so 
as to achieve a consistent approach across the 
United Kingdom. 

Part 2 of the bill deals with hospital post-mortem 
examinations. There are two types of post-mortem 
examination. For examinations that are instructed 
by the procurator fiscal as part of his or her 
responsibility for the investigation of sudden, 
suspicious or unexplained deaths, the fiscal can 
instruct the examinations without the agreement of 
the family. The other type is hospital post-mortem 
examinations; they cannot take place unless the 
family has agreed. Part 2 of the bill sets out the 
purposes of a hospital post-mortem examination 
and provides the same system of authorisation as 
in part 1. 

We have addressed one of the main criticisms of 
the 1961 act by including in part 2 an offence 
provision. That is intended to underline the 
importance that we attach to obtaining 
authorisation and then respecting the detailed 
terms of that authorisation. 
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Part 3 of the bill sets out a system of 
authorisation that will apply once tissue samples 
or any organs taken at a post-mortem examination 
instructed by the fiscal are no longer needed for 
the fiscal’s purposes. Parts 2 and 3 both contain 
provisions allowing the continued use, without 
authorisation, of material from a post-mortem 
examination that is already in an archive. That 
continues the approach that was developed by the 
review group at the suggestion of the family 
support groups with which it was dealing. 

The bill deliberately sets out a broad framework 
for transplantation and post-mortem examinations, 
but these are such complex and sensitive areas 
that we need to underpin the primary legislation 
with regulations and guidance as these can be 
more easily adapted to deal with changing 
circumstances. 

Professor Sheila McLean (Review Group on 
the Retention of Organs at Post-mortem): 
Thank you for the opportunity to speak briefly 
today. Will Scott has covered much of the ground 
but I would like to say a couple of things to 
reinforce what he said. 

I very much welcome the introduction of this bill. 
For us, it has been five years in the making and a 
great deal of effort has been put in by many 
people. I am particularly pleased that the bill 
adopts the concept of authorisation rather than 
that of consent; if any member is confused about 
why we have done that, I will be happy to explain. 
The concept of authorisation reflects more clearly 
than did the traditional concept of consent the 
location of the authority that we believe should be 
vested in people. 

On the one hand, the inquiry was enthusiastic 
about the notion that people, including mature 
minor children who are legally competent to make 
such decisions, should have as much control as 
possible over their own bodies following their 
death but, on the other hand, it was felt that, in the 
case of children, the location of authority to make 
decisions about what happens after death should 
firmly be vested with the parents, who can, 
presumably, be expected to act in the best 
interests of their children.  

14:15 
As Will Scott said, the bill does not directly 

address the procurator fiscal’s post mortem, in as 
much as that is outwith our remit. However, on 
behalf of the review group, I would like to say that 
we have been pleased with the way in which the 
Crown Office has co-operated with us in taking 
account of our recommendations.  

Another important aspect of the bill is the 
adoption of the review group’s suggestion that 
tissue that is stored in the way of tissue blocks and 

slides should become part of the medical record 
and, therefore, should be available for future 
research or diagnostic procedures. As members 
will know, we have made special provision for 
research. As Will Scott said, the importance of 
research was recognised by everyone who gave 
evidence to the committee, particularly the family 
groups who were involved and the clinicians.  

In the long run, one of the critical features of the 
bill will be that, unlike its predecessor, it will 
provide clarity both for families and individuals and 
also, importantly, for the medical professionals 
who will be involved in the process. The 1961 act 
is notoriously vague and difficult to interpret and 
we have reason to believe that some of the 
problems that arose might have done so because 
of that uncertainty. I welcome the bill’s clarity and 
believe that it reflects the recommendations of the 
review group.  

John Forsythe (Scottish Transplant Group): I 
am a transplant surgeon involved in liver, kidney 
and pancreas transplants and am also the 
chairman of the Scottish transplant group, which is 
a multi-disciplinary team looking after patients who 
require transplantation. The group also has lay 
transplant recipient and donor family 
representation. In 2002, we drew up an organ 
donation strategy for Scotland and have been 
interested in the bill as it has developed.  

In contrast to organ retention, in relation to 
which there are seen to be significant problems, 
organ transplantation is seen to be a good practice 
and no major problems have been identified with 
it. Accordingly, the bill is meant to ensure that 
present practice continues while improving in 
terms of the organ donor side. 

We approve of the idea that there be two 
separate parts to the bill: one for organ retention 
and one for organ transplantation. That will help to 
highlight the fact that those practices are quite 
different. 

It is generally felt by the transplant community 
that the bill strikes a good balance between the 
rights of an individual over their body and the 
legitimate needs of a society in which organ 
transplantation is seen to be a good thing that 
helps many people.  

Joe Logan (Scottish Executive Health 
Department): Part 5 of the bill proposes 
amendments to the Anatomy Act 1984. We are 
proposing those amendments because the 
Executive received representations about 
perceived shortcomings in the act. A difficulty with 
the 1984 act is that, although anatomical 
examinations are possible, surgical reconstruction 
is not, which means that students can dissect a 
corpse but cannot practice surgical procedures 
unless they fall within the scope of anatomical 
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examination. In addition, in England and Wales 
the Department of Health has repealed the 
Anatomy Act 1984 and the Human Tissue Act 
1961 and has replaced them with the Human 
Tissue Act 2004. Although the Anatomy Act 1984 
will remain in place for Scotland, unless it is 
repealed by the Scottish Parliament, the action by 
the Department of Health will impact on the 
arrangements of Her Majesty’s Inspector of 
Anatomy for Scotland. 

Another deficiency in the current legislation was 
identified recently when there was controversy 
over the public display of plastinated corpses, 
which had previously been dissected outwith the 
United Kingdom. It has been argued that the 
display of body parts that were dissected abroad 
and preserved by a process that alters their 
characteristics should not be regarded as being 
subject to the Anatomy Act 1984.  

A consultation exercise on the issues and 
possible changes was carried out in 2004. The 
main provisions in the amendments seek to widen 
the definition of anatomical examination to allow a 
body to be used for any procedure for the 
purposes of teaching, studying, training or 
research; to extend the licensing arrangements so 
that they cover imported bodies and body parts; to 
revise the arrangements for the donation of bodies 
so that authorisation to donate can be given only 
in writing, signed by a person who is 12 years old 
or more, and witnessed; to repeal section 4(3) of 
the act, which allows a person in lawful 
possession to donate the body if they have no 
reason to believe that the deceased, a surviving 
spouse or relatives have any objection; to give 
ministers the power to grant licences for public 
display of bodies and body parts, whether or not 
they have undergone a process to preserve them; 
for the first time to introduce a right of appeal to a 
sheriff against the refusal of the granting of any 
license; to introduce a code of practice to support 
the amended act and regulations; and to retain the 
reference to Her Majesty’s Inspector of Anatomy 
for Scotland.  

The Convener: Thank you. Before we open up 
the discussion to questions from committee 
members I ask the four witnesses what they think 
are the real issues of controversy in the bill.  

Will Scott: As John Forsythe said, there have 
not been public concerns about transplantation but 
there are people who would like a complete 
change in the system on which transplantation is 
based. They would like it to be turned upside down 
and switched to a system of opting out, so that the 
assumption would be that unless someone had 
registered an objection to their organs or tissue 
being used after death, retrieval could take place. 
We have discussed that in the policy 
memorandum.  

The Convener: You think that that is the issue 
of most controversy.  

Will Scott: I think so, in that part of the bill. In 
relation to the post-mortem provisions, the review 
group worked closely with all the key parties. The 
consultation suggests that there is a strong 
measure of support for what we are intending to 
do.  

The Convener: Professor McLean, from your 
perspective are there any areas in which we may 
find ourselves stumbling into controversy?  

Professor McLean: The only likely area is an 
historical one. Will Scott is right that we have 
worked with health care professionals and with 
most of the family groups, and they are all on 
board with this. In fact, practice has changed, very 
much in line with our broad recommendations. 
There may still be some historical concerns 
among certain individuals or groups, but the bill 
should be largely uncontroversial—if that is not a 
hostage to fortune. 

John Forsythe: I underline what Will Scott said 
about the transplant side and consent: opting in 
versus opting out, and authorisation. Those issues 
are debated across the world where 
transplantation has any impact. The bill also 
provides for preservation of the body or parts of 
the body for the purposes of transplantation. That 
is another advance, if you like, but that is the only 
other part that I would point to.  

Joe Logan: There are no real issues of 
controversy in the modernisation of the Anatomy 
Act 1984. There may be some concerns around 
the new licensing arrangements that are being 
introduced with respect to the public display of 
bodies. However, generally the response to the 
consultation that we carried out was supportive of 
the changes.  

The Convener: It is helpful to get a feel from the 
four of you about where you think the most likely 
areas of controversy lie.  

Janis Hughes (Glasgow Rutherglen) (Lab): 
The Human Tissue Act 2004 is a recent piece of 
Westminster legislation. Although the legislation 
here is slightly different, the Executive has made 
the point that it has actively sought to ensure 
consistency throughout the UK. I wonder why it is 
felt that we need different legislation here. Could 
you outline the reasons for that and say why our 
legislation will be different? 

Will Scott: The parts of the bill that I have been 
dealing with address subjects that are devolved to 
the Scottish Parliament, so it was felt that it was 
appropriate to consider legislation in the Scottish 
Parliament. Part of the reason for that was that we 
had already been doing quite a lot of work to 
develop Scottish solutions to those problems, 
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through the review group and through the 
important work that NHS Quality Improvement 
Scotland has done in developing standards for 
hospital post-mortem examinations. As you heard 
from John Forsythe, the Scottish transplant group 
was already examining those issues.  

We thought that we could get the best of both 
worlds by having separate Scottish legislation, 
bearing in mind the important recommendation 
from both the groups that there should be 
separate legislation on each of the subjects. As 
you will know, the 2004 act takes a different 
approach, by weaving all the different strands 
together. I would like to think that the approach 
that we have taken has enabled us to focus and 
fine-tune the provisions for transplantation, as 
opposed to post-mortem examinations, and to 
reflect the different starting points for the 
legislation.  

It is terribly important, however, that there 
should be a broadly consistent approach across 
the United Kingdom, and all the health 
departments have been working closely together 
on the primary legislation and, even more so, on 
the regulations and codes of practice that underpin 
them. That is important in relation to living 
transplantation, where we want the Human Tissue 
Authority, set up under the 2004 act, to discharge 
that function for Scotland. It did not make sense to 
set up a separate body in Scotland, given the 
numbers involved.  

Janis Hughes: I understand the point that was 
made about the bill relying more on authorisation 
than on informed consent, which I think is in the 
2004 act. Are you saying, in effect, that the 
Scottish bill will go further than the 2004 act? 

Will Scott: No. I think that informed consent and 
authorisation are different terms for trying to 
ensure that people’s wishes are expressed and, 
having been expressed, are respected.  

Professor McLean: There is another 
underpinning set of reasons why Scotland should 
legislate on its own. First, as Will Scott said, it is 
important that we separate transplantation and 
organ retention and removal, which the initial 
English report did not do. Secondly, the review 
group on retention and removal had a much bigger 
remit than its equivalent for Bristol and Alder Hey. 
We were also invited to consider adults, so it was 
likely that there would be a different set of 
solutions.  

On a slightly more legalistic point, because the 
law is quite significantly different in Scotland and 
in England in respect of older children, it is 
important that account is taken of Scots law’s 
approach to the mature minor. That would be quite 
difficult to achieve in national legislation.  

Finally, there was an opportunity to modify the 
basis on which people opted into the system. I 

would go slightly further than Will Scott and say 
that authorisation is a significantly different 
concept from consent. I was delighted when the 
British Medical Association withdrew its concern 
that we should have absolutely the same 
approach throughout the United Kingdom and 
endorsed the notion of authorisation, because that 
does make a difference.  

The Convener: We now live in a world of what 
we might call surgery tourism. We are talking 
about trying to achieve some similarities for the 
whole of the UK, so that we do not have a 
situation in which things are terribly different in 
Scotland. Does that go for the European Union as 
well? Is there a broad general agreement in EU 
countries? There might be some minor differences 
about the issue, but are we moving towards a 
general agreement? That is probably about as far 
as I can take the question, because there is not 
much that we can do about surgery any further 
away from us, but I wondered about that wider 
scope. We are now in a world in which people are 
signing up for package tours that involve surgery.  

Will Scott: I will have a go at answering that, 
but John Forsythe, who is not only chair of the 
Scottish transplant group but president of the 
British Transplantation Society, will be more able 
to talk about the European dimension. Certainly, 
there are arrangements within Europe for the 
exchange of organs and tissue in accordance with 
the general rules governing health matters in the 
EU. John Forsythe will say something more about 
the specifics of that in the context of 
transplantation. 

14:30 
John Forsythe: The laws across Europe are 

quite different from country to country, with some 
countries requiring people to opt in and others 
requiring people to opt out, which can be either a 
so-called soft opt-out or a hard opt-out. There is 
quite a bit of variation, but there is some capacity 
for the movement of organs in particular. Organs 
that will not be used within the local area or nation 
can be moved around. That is not very common 
but it happens, with close co-operation. For 
patients who require a transplant, it was felt after 
discussion that it is fair for such patients to be able 
to move around by opting to be on a waiting list in 
another area, but they can be on only one waiting 
list at a time. That is probably a fair compromise in 
the circumstances. 

Shona Robison (Dundee East) (SNP): The 
Human Tissue Authority, which was established 
by Westminster under the Human Tissue Act 
2004, has been the subject of a couple of 
comments already. It was mentioned that the 
authority will have a role in Scotland in monitoring 
transplants involving live donors and that the small 
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number of such transplants was one reason why it 
was not felt necessary to have a separate body for 
Scotland. In that case, which authority will monitor 
and oversee the other aspects of the bill for 
matters other than live donation? How is that 
envisaged? 

Will Scott: Do you mean which authority will 
monitor those aspects in Scotland? 

Shona Robison: Yes. 
Will Scott: For post-mortem examinations, 

oversight will be by NHS Quality Improvement 
Scotland. NHS QIS has already had a go at 
assessing performance against the standards that 
it developed; indeed, it published the results of 
that assessment—the publication is mentioned in 
a cross-reference in the briefing from the Scottish 
Parliament information centre—back in February 
of this year. That report provides a good overview 
of the current state of Scotland’s post-mortem 
services, which reflect many of the changes that, 
as Sheila McLean said, have taken place as a 
result of the work of the review group that she 
chaired, and public concern about past practice. In 
the context of post-mortems, NHS QIS will have a 
monitoring responsibility. 

For transplants, although it might look from the 
Human Tissue Act 2004 as if the Human Tissue 
Authority will have a lot going on, the authority will 
in fact take quite a light touch in its monitoring of 
transplantation involving deceased donors. 
Certainly, it has no intention of introducing any 
licensing or inspection system. That was made 
clear to us at the outset, when we were trying to 
work out how the position in Scotland would match 
up to the position in the rest of the UK. Another 
body—UK Transplant—oversees organ matching 
and allocation arrangements and carries out an 
audit function. That is probably as much oversight 
as is needed. 

Perhaps John Forsythe will comment from the 
transplantation perspective. 

John Forsythe: Transplantation is heavily 
audited and is subject to data collection perhaps 
more than any other type of health care in which I 
have been involved. Allocation policies and so on 
are overseen. If I may hark back to my previous 
point, I would say that transplantation has not 
been seen to get things wrong or to have anything 
other than good practice in the past. The task is 
simply to facilitate the continuation of good 
practice rather than to stop some previous difficult 
or bad practice. 

Shona Robison: We understand that, should 
one be required at a later date, the bill provides for 
a suitable body to be established for monitoring 
purposes. Is that the case? 

Will Scott: It is more the case that we are 
leaving our options open. The bill contains a 

power for the Scottish ministers to ask any other 
public body anywhere in the UK to take on any of 
the bill’s functions, which is one of the reasons 
why section 1 includes a statement of the 
functions of the Scottish ministers.  

If it turns out in the future that the arrangements 
prove to be untenable or if, given that our aim is to 
increase the number of living donations, the 
numbers are sufficient to justify a separate 
Scottish body, we could do that, in time. Keeping 
our options open is part of trying to future-proof 
the bill as much as possible 

John Forsythe: Given that oversight now 
applies not only to unrelated transplants but 
across all living donor transplants, our slight 
concern is that there could be a swamping of the 
mechanism. It is important that the mechanism 
responds in a timely fashion; we need to keep an 
eye on that. 

Mike Rumbles (West Aberdeenshire and 
Kincardine) (LD): I understand that organ 
donation has been in rapid decline in recent years. 
The bill should arrest that decline and make 
transplants easier. I have my old and rather 
battered NHS organ donor register card with me—
some of my colleagues might like it to be used 
sooner rather than later. 

I am surprised to find no reference to the NHS 
organ donor register in the bill, which refers only to 
authorisation by an adult or to an existing written 
request. I assume that a massive Executive 
campaign to encourage the use and carrying of 
donor cards will be linked to the introduction of the 
eventual act. However, the change in the law will 
make the card meaningless if it can be overridden 
by the wishes of a relative. Why was the Executive 
not a bit more forthright by including the donor 
card in the bill? 

Will Scott: We made a deliberate decision not 
to include in the bill reference to the NHS organ 
donor register. We cannot be sure what will 
happen in 20 or 30 years—the register might have 
served its purpose and some other mechanism 
have been put in its place. We thought it best to 
establish the general principle without expressing 
it in terms of a specific mechanism. The decision 
was made for no other reason. 

We run regular organ donation publicity 
campaigns to encourage people to carry the card, 
to join the register and, crucially, to tell their 
nearest and dearest of their wishes because 
people need to make their wishes clear. We 
thought that to include a reference to the register 
would be too prescriptive. The register is, 
however, central to plans for implementation of the 
legislation. 

Professor McLean: The major difference 
between the legal regime in the bill and the 
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previous one is that a relative will not be able to 
veto a donor’s wishes. One of the problems with 
the Human Tissue Act 1961 is that it appears—
either from the face of the act or in practice—that 
relatives are allowed to veto. The review group’s 
recommendations on the locality of the authority 
were taken into the transplantation arena as well, 
which means that, if someone has registered their 
wishes, the card that they carry will have more 
weight in the future than it ever did in the past. The 
obligation under the bill is to discover only whether 
the person has changed their mind; there is no 
obligation to ask spouses and distant relatives 
whether they agree. 

Mike Rumbles: Is it necessary to have section 
8—“Existing written request: adult”—and section 
6, “Authorisation: adult”? Surely, when the bill 
comes into effect, section 6 will cover people like 
me who carry a donor card and have registered 
their wishes. What is the need for section 8? 

Will Scott: Section 8 makes it absolutely clear 
that people who carry a card or who have joined 
the register do not need to do anything more. 
When the act comes into operation, all those 
authorisations will be automatically sorted out—
people will not need to go through the process 
again.  

Section 6 will apply to people who have not 
carried a card or added their name to the register. 
They will start from scratch. The bill preserves all 
the names that are already on the register and all 
the donor cards that people already carry. They 
will become the authorisation, with the effect that 
Sheila McLean just explained. 

Dr Jean Turner (Strathkelvin and Bearsden) 
(Ind): My question is for Professor McLean, who 
commented on the age of 12 for a competent 
minor and why that age was decided on, which 
many submissions discussed. Your submission 
says: 

“It is not clear why authorisation for transplantation 
requires only one witness, whereas for a post-mortem 
examination two witnesses are required” 

and 
“Nor … is it clear why authorisation must be in writing.” 

The submission also says that the Age of Legal 
Capacity (Scotland) Act 1991 gives a young 
person the right to give permission for medical 
treatment but does not stipulate a chronological 
age.  

When I read through the bill, I wondered why the 
age of 12 was chosen. People who have worked 
with children who are younger than 12 will know 
that some of them are competent to make such 
decisions. Having read something from parents, I 
know that some people are worried about the age 
of 12 having been chosen. I think that a 

pathologist also expressed concern about it in a 
submission. Will you expand on that? 

Professor McLean: I am happy to do so. I do 
not know why the age of 12 was selected except 
that, historically, a girl reached the age of minority 
at 12—boys did so two years later. At that age, 
increased legal status was recognised; a child 
stopped being a pupil and became a minor. That 
might have permeated the drafters’ 
consciousness. 

As you know, I have some concerns about 
section 9, because it is unclear why a competent 
minor should be constrained from making 
decisions that he or she would be allowed to make 
if they were chronologically a little older. It 
occurred to me after I submitted my evidence that 
genuine problems may arise with domino 
transplantation—John Forsythe may want to pick 
up on that—whereby a competent child would 
undergo a transplant and is giving to another child. 
If they were precluded in law from making such a 
donation, they would not be allowed to participate 
in such a transplantation process. There could be 
practical reasons for being concerned about the 
proposal. 

The Age of Legal Capacity (Scotland) Act 1991 
was referred to because we in Scotland have felt 
superior to our colleagues south of the border, 
because our legislation makes it clear that if a 
child is deemed to be competent—a doctor 
normally judges that, as Dr Turner knows—he or 
she is entitled without parental intervention to 
consent to involvement in medical treatment. The 
act also refers specifically to medical procedures. 
The presumption on the part of the academic 
community at least has been that that means that 
young people who are competent could consent to 
a non-therapeutic event such as donation of an 
organ. If that interpretation is not right, many 
people in England will be pleased, because we 
have told everybody how superior our position is. 
It is strange that we will constrain the situation. 

As for Dr Turner’s first point, it is unclear why a 
difference should be made in witnessing a 
competent request because of what is being 
requested. Little evidence exists about the long-
term effects of organ donation on children, 
because we have not traditionally done that. That 
might be a reason why the transplant community 
was concerned about using mature children. 
However, our law has always said that once a 
minor is competent, he or she is entitled to make 
decisions of any sort, so the bill goes backwards a 
little. 

John Forsythe: The subject is difficult and 
everyone is trying to get it right. It seems to be 
right that a competent minor should be able to 
decide, for example, to give a portion of his or her 
body to help a sibling to survive or have a better 
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quality of life. We would all be comfortable with 
that if a piece of skin was being transplanted, but 
we might be a little less comfortable if a kidney 
was being transplanted—a procedure to which 
significant morbidity and mortality rates are 
attached. We might be talking about a person who 
was only 13 or 14, which would mean that they 
would live with only one kidney for a long time. 
Would that be right for them? Beyond that, would it 
be right to remove a portion of liver from a live 
donor of that age, so that it could be given to 
someone else? 

I and some of my colleagues feel some 
discomfort because we are worried that there 
could be coercion. Although that might not take 
the form of the family saying to a child, “You must 
do this,” the child may have the feeling that he or 
she has to go through a particular procedure to 
save a family member. There is a great deal of 
concern about that. The issue is difficult and could 
be debated for a long time, so the committee must 
recognise the problems that might be opened up if 
the proposal were agreed to. 

14:45 
Shona Robison: Surely that would come down 

to the individual child. The same concerns apply 
whether the child is 12, 13 or 14. Surely it is 
important to ensure that the system and 
procedures that are put in place prevent such 
coercion as much as possible. I hear what you 
say, but I am just not sure that the provision that 
the child should be aged 12 or more would stop 
coercion. 

John Forsythe: That is right. The difficulty is 
that people’s views mature as the years go by, so 
there is always a worry that it is easier to coerce a 
younger person, even if one does not mean to, 
than it is to coerce an older person. That may be 
wrong, but we probably all feel that innately. 

Professor McLean: The problem is that a 
person who is 16 can do anything they like with 
their body, but can be coerced just as easily as 
someone who is 15 years and 11 months old or 
even someone who is 14. The real question is 
about what we think we mean when we talk about 
legal competence. If we are saying that a person 
is competent to make health care decisions, it 
seems to be inappropriate to second-guess them. 
If there was evidence of physical harm or it was 
likely that there would be physical harm in the long 
term, we would have a different set of reasons for 
questioning a young person’s decision but, in the 
absence of such evidence, if we genuinely mean 
that we as a legal community regard certain young 
people as being legally competent, it is difficult to 
justify second-guessing their decisions. 

Dr Turner: I want to return to the issue of 
witnesses. One of the submissions spoke about 

avoiding having medical people as witnesses. I 
think that it stated that, in relation to children, the 
two people who would be required to act as 
witnesses must not be medical people. I assume 
that that means nurses or doctors. Would anyone 
like to comment on that? 

Will Scott: As Sheila McLean has not been 
directly involved in drafting the bill, I should have a 
stab at dealing with that. 

There was a theme running through the written 
evidence, which was about the formalities of 
authorisation and all the provisions for signing and 
witnessing. The main point is that the provisions in 
parts 2 and 3 are more stringent than those that 
relate to transplantation. That was a conscious 
decision that reflected public concern about the 
whole business of authorisation of hospital post-
mortem examinations. We recognised that there 
was a need for everyone involved to be clear 
about what had or had not been agreed to. 

In the past, one of the problems was that people 
just signed a simple form. Many things would be 
said that families were in no condition to take in. 
We want to have a form that sets out all the 
options that have been made available to a family 
and which has boxes for ticking so that there is a 
clear record of what has or has not been agreed 
to. The family will get the top copy to take away so 
that they can think over what they have agreed to. 
Another copy will go in the medical records and 
the pathologist who will do the post-mortem will 
get a copy. 

The aim is partly to try to reassure everybody 
that we are trying to re-establish a system in which 
everybody can have confidence that all the options 
have been properly examined and that there is a 
clear, properly witnessed record of what has been 
agreed. There is a lighter touch in the 
transplantation part of the bill. Everything will be 
much clearer when people have the forms in front 
of them. Fairly complicated-looking provisions in 
the legislation should translate into a series of tick 
boxes and people will be able to see clearly 
whether something has been agreed. 

Mike Rumbles: I want to return to the previous 
exchange about the age of 12. I am a little 
confused. Section 9 of the bill, which is entitled 
“Authorisation: child 12 years of age or over”, and 
sections 10 and 11, which refer to that age, come 
under the heading, 
“Use of part of body of deceased person for transplantation, 
research etc.” 

but the discussion was about the appropriateness 
of live transplants. I cannot find what I am looking 
for in the bill. 

Will Scott: Two different sets of provisions 
apply to children. The provisions on mature 
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children who are aged from 12 to 16 relate to 
children who have died and for whom the question 
of donation arises. Those provisions are in section 
9 of the bill, which relates to children who are 12 
years or over. Section 15, which deals with 
transplants involving live donors, will make it an 
offence to remove 
“an organ, part of an organ, or any tissue … from the body 
of a living child”. 

A child is defined in the interpretation section as 
being someone who is under the age of 16. There 
are two different sets of circumstances. 

Mike Rumbles: So, am I right in saying that 
transplants are not allowed for people under 16 
and that the age is 16 and not 12? 

The Convener: The age is 16 for live 
transplants. 

Will Scott: Yes. We erred on the side of caution 
for living children because of the risks and 
pressures that John Forsythe has talked about. 
Removal of regenerative tissue, such as bone 
marrow, is the sole exception—that should still be 
possible with safeguards. 

Mike Rumbles: So the age of 16 relates to live 
transplants. 

Will Scott: Yes. 

The Convener: We are basically saying that 
people who are aged 12 and over can make a 
decision about what will happen if they die, but 
people must be 16 or over before they can make a 
decision about live transplants. 

Will Scott: Yes—that is right. 

The Convener: That is clear enough. A slight air 
of confusion was rippling around the committee. 

Janis Hughes: I want to return to the issue of 
ages, particularly with regard to post mortems. 
The independent review group gave a lot of 
consideration to disputes between parents. The 
bill proposes that only one parent would be 
allowed to give authorisation—both parents do not 
need to do so. There will potentially be contentions 
if a parent who is not looking after the child 
objects. How can we deal with such situations? 

Professor McLean: As you know, the review 
group’s recommendation was that a post mortem 
should not go ahead if there was such a dispute. 
The bill has not taken that recommendation on 
board. Will Scott may be able to explain why. We 
certainly thought that there was scope for 
considerable contention if parents were in dispute. 

Will Scott: Following the review group’s work, 
we consulted on the matter because it raises all 
sorts of tricky issues. As you say, the bill makes it 
possible for one parent to give authorisation, but 
that does not preclude the other parent from 

agreeing to give authorisation, too. That will be 
reflected in the authorisation form. 

If there is a dispute, the issue boils down to the 
nature of the relationship between the parents. 
Nowadays, after all that has happened, I am sure 
that a post-mortem examination would not go 
ahead if the pathologist who was going to carry it 
out thought that the nature of the dispute between 
the parents was such that it would be unwise to 
rely on the authorisation of one of them. 

We have left open the possibility of going ahead 
with authorisation by one parent because there 
may be circumstances in which that is perfectly 
appropriate. The bill would force nobody to go 
ahead if there was only one signature and if it was 
known that there would be a great deal of 
opposition or if it would cause distress to the other 
parent. That would be left as a pragmatic decision 
for clinicians. 

Janis Hughes: If clinical opinion was that a post 
mortem was necessary, perhaps for diagnosis, but 
one parent objected while the other felt strongly 
that a post mortem should go ahead, how would 
that be dealt with? 

Will Scott: We have tried very hard not to skew 
the legislation either way. You will have seen from 
one of the submissions that there are concerns 
even now that hospital staff may put parents under 
undue pressure to agree to post-mortem 
examinations. The review group’s thinking, as 
embodied in the legislation, was that this had to be 
a process of discussion and agreement; there is 
no place for any kind of coercion. 

Although we are very keen to position the post-
mortem examination as part of the continuum of 
care that the NHS provides, we cannot go so far 
as to say that the bereaved should be forced to 
agree to a post mortem. That would be a failure to 
learn one of the main lessons of the past: if 
parents are in any way unhappy at the prospect of 
a post mortem, the legislation leaves it open to the 
clinicians concerned not to go ahead. 

Mrs Milne: I suppose that I ought to declare an 
interest as the mother of a transplant recipient, 
which was successful, I may say. 

I want to ask one or two questions about 
authorisation and the consistency of requirements 
for valid authorisation. I notice that the British 
Medical Association is concerned that the different 
requirements could lead to uncertainty and that 
people could inadvertently breach the law. The law 
should be kept simple, so what should the 
standard criteria be in order to keep it simple? 

Will Scott: I am probably not the right person to 
answer that question. We had developed a 
carefully calibrated system of authorisation to take 
account of different circumstances, whether 
transplantation or post mortem, adult or child.  
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I realise that the bill can seem to be confusing; 
however, it will ensure that the transplant co-
ordinators revamp their forms, which at present 
are headed in bold block capitals, “Lack of 
Objection”. We want to replace that rather wishy-
washy phrase with something much more positive. 

We will have to sit down with the co-ordinators 
and with UK Transplant to work out what the 
requirements mean for the post-mortem form. If 
John Forsythe was about to perform a transplant 
he would check which boxes had been ticked on 
the form. Only when he was sure that the right 
boxes have been ticked would he go ahead with 
an operation. 

The form will be much simpler and easier for 
people to use than is suggested by the bill. All the 
requirements will be on the form when the 
transplant co-ordinator is going through it with the 
family.  

Professor McLean: Some clarification comes 
from other sections in the bill; for example, there 
will be a list of who is entitled to authorise if the 
deceased has not made authorisation. The 
common law would cover people who had made 
their own declarations and the list of next of kin will 
explain who else is given the power of 
authorisation. 

Personally, I would like the bill to contain a 
definition of authorisation. In the past, the lack of 
clarity has left us in difficulties. The clearer we are 
about precisely what triggers authorisation, the 
better. 

Mrs Milne: I have read through the submissions 
and it seems to me that there is some confusion 
and uncertainty. 

John Forsythe: You are absolutely right. It is 
important that from the words in the bill are drawn 
forms that are relatively easy to use in practice in 
the specific situation that you are talking about. UK 
Transplant is well organised and it is likely that the 
forms will be produced relatively quickly. Teams 
from England and Wales visit Scotland—rarely, 
but it happens. Likewise, my team from the 
Scottish liver transplant unit sometimes makes 
visits. It is, therefore, important that we are aware 
of legislation in other parts of the UK. That 
requires good forms and proper training. 

15:00 
Mrs Milne: Do you think that what is in the bill is 

sufficient to ensure that that will happen? 

John Forsythe: Yes. The text is fine, but we 
need to ensure that any codes that accompany it 
and any forms that follow from it are clear. 
Generally, it is felt that “authorisation” is the 
correct term to use in trying to establish the 
primacy of the deceased person’s views. 

Mrs Milne: I have one or two other questions on 
whether it is ethical for a person to give 
authorisation if the individual who has died has not 
left any indication of their wishes. Is it ethical for 
someone else to assume that authority? 

Professor McLean: The position that has been 
adopted in the bill is much more in accordance 
with ethics than was the previous position. The 
principal purpose of these provisions is to make 
inquiries into what the deceased would have 
wanted. 

We know, for example, that 90 per cent of the 
public say that transplantation is a great thing that 
they really approve of; yet, only 20-something per 
cent bother to register for it. We are trying to 
ensure that the next of kin or the people who knew 
the person best in life, instead of being given a 
right of veto, are asked not what their views are on 
whether the donation should go ahead, but what 
they can tell us about the deceased person’s view. 
That follows through on our commitment to ensure 
that the authority that is vested in the individual 
now remains there, as much as possible, 
afterwards. The proposed situation is more ethical 
than the situation that we had before. 

Mrs Milne: That would cover a friend of long 
standing and that sort of thing as well. 

Professor McLean: Yes. We specifically 
included either a spouse or a partner as the first 
person who would be approached in the 
expectation that they would know better than 
anyone else what the person would have wanted, 
as they would be more likely to have had a 
discussion with them about it. A friend of long 
standing is included at the bottom of the list in 
section 45; nonetheless, it is there. 

The Convener: Shona Robison has questions 
about part 3 of the bill. 

Shona Robison: Yes—my questions are about 
the procurator fiscal. It is probably pretty obvious 
why you have decided that there cannot be 
authorisation for a post mortem to go ahead, as 
the procurator fiscal has that responsibility in the 
event of sudden, unexplained or suspicious 
deaths. However, what happens to the organs and 
tissue after the fiscal has finished the post mortem 
seems to be an area of contention. Perhaps you 
could say something about that. For example, why 
has it been decided to include 
“a person who had a longstanding professional relationship 
with the adult” 

in the hierarchy in the bill? I understand that there 
was disagreement about that. It would be helpful 
to hear the bill team’s reasons for including that 
provision and to hear from Professor McLean why 
there are concerns about it. 

Will Scott: The hierarchy of nearest relatives for 
part 3 includes a person who had a long-standing 
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professional relationship with the deceased on the 
basis of the advice that we got from the Crown 
Office and Procurator Fiscal Service, which deals 
with these cases. In quite a large number of 
cases, the deaths that the service investigates are 
of people who had no known relatives and no 
friends. The provision is included to take account 
of that and to open up the possibility that 
somebody such as a social worker or general 
practitioner with whom the person had had a long-
standing professional relationship could be 
approached to give authorisation. That was the 
thinking behind the provision, which was 
introduced subsequent to the review group’s 
discussions—the thought emerged during the 
process of developing part 3. 

Professor McLean: As Shona Robison may 
know, I raised that issue in my submission, as well 
as an issue that goes hand in hand with it: the 
question whether local authorities should be 
allowed to give authorisation. The intention to 
maximise the potential of post-mortem 
examinations to provide quality education and 
research opportunities is good. However, I am 
slightly uncomfortable about the extent to which 
the drive in that direction might be at the expense 
of the requirement for intimate knowledge of what 
the person wanted, on which we founded our 
recommendations. A general practitioner may be 
well aware of what a person would have wanted in 
respect of post-mortem examinations. However, 
there is a balancing act between the individual’s 
right to make certain disposals and the extent to 
which the requirement for a certain quality of 
information about their wishes is met. My concern 
is that those two agencies—the GP or the local 
authority—may not have the level of knowledge 
that I would want. 

Shona Robison: So in a case in which there 
are no known relatives, what would the alternative 
be? 

Professor McLean: The alternative would be 
that the organs or tissue that had been retained 
could not be used. That is the balance. Is it in the 
interests of society to proceed to use organs or 
tissue in those circumstances, or should we stick 
to one coherent ethical position? 

The Convener: Helen Eadie is interested in that 
issue, but that discussion probably answers her 
questions on it. 

Helen Eadie (Dunfermline East) (Lab): Yes, it 
does. 

The Convener: She also has a question about 
part 5, which will be for Joe Logan. 

Helen Eadie: My question is about the definition 
of anatomical examination—I was worried in case 
I might not get my tongue round that. Will the 
proposed definition satisfy the expectation that a 

broadening of it will facilitate training opportunities 
in the procedures for all the relevant professionals, 
not just for surgeons? 

Joe Logan: Yes. We took into account the 
responses to the consultation exercise that asked 
us to consider that, for example, technicians are 
involved in retrieving organs from bodies for 
transplantation and that they should be allowed to 
practise the procedure. Our definition will widen 
the scope and will allow other professionals to use 
the facility for training. 

The Convener: Jean Turner has a question 
about verbal authorisations in relation to part 5. 

Dr Turner: The provision on verbal authorisation 
for the donation of one’s body for anatomical 
examination seems to be different from the 
provision on authorisation for organ donation and 
hospital post mortems. A person will not be able to 
state verbally that they want their body to be used 
for the purposes of anatomical examination. 
However, at present, people can authorise the 
donation of their body in front of two witnesses. 
Will you explain the reason for that difference? 

Joe Logan: Again, in the response to the 
consultation, there was support for tightening that 
part of the 1984 act so that witnessed written 
authorisation is required. However, we will seek to 
standardise the authorisation forms. At present, 
the authorisation forms that the various anatomy 
schools use differ. We feel that the measure is 
justified, as there may be a desire to retain body 
parts, which could be used in the interests of 
education and information and could be put on 
public display. For example, that could be done to 
show healthy lungs and to demonstrate the effects 
on lungs of long-term smoking. It seemed 
appropriate to concentrate on written authorisation 
and clarity around that written authorisation in 
establishing what individuals were prepared to 
have their body used for after their death.  

The Convener: That exhausts our previously 
intimated questions, but do any committee 
members wish to pursue anything else arising 
from what they have heard? 

Shona Robison: I have a general point that 
goes right back to the start and the debate around 
the opt-in and opt-out possibilities. I would like to 
get more of a flavour of that debate. John Forsythe 
might be able to tell us what the balance is in the 
EU between countries that have an opt-in system 
and those that have an opt-out system of organ 
donation.  

John Forsythe: I am trying to do a quick 
calculation. I think that more countries in Europe 
have an opt-out policy, rather than an opt-in policy, 
although I cannot be absolutely certain. It is 
interesting that Spain is always cited as being the 
country with the best practice, with a donor per 
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million rate of more than 30, in comparison with a 
rate of 13 for the UK. There is opt-out legislation in 
Spain.  

However, I have spoken to the main architect of 
the system in Spain, and he has been quoted as 
saying that legislation in itself has not brought 
about the high rate. He has said that what 
happens in Spain is in fact very similar to what is 
proposed in the bill with respect to relatives being 
consulted—mainly to be asked what the views of 
the deceased were. The Spanish may have an 
opt-out system according to the strict definition of 
the law, but it is used slightly differently in practice.  

Shona Robison: Have there been any 
projections of what we can hope for by way of an 
increase in the level of donations, should the bill 
be passed?  

John Forsythe: It is difficult to know. There is 
no really good evidence to say that changing 
legislation in itself produces a major change in the 
level of donations. We hope that it will produce 
such a result and that the refusal rate among 
relatives, which a few years ago used to be about 
30 per cent in the UK as a whole, but which is now 
about 46 per cent, might change. We can only 
guess why the refusal rate has risen but, following 
the events at Alder Hey children’s hospital and 
Bristol royal infirmary, there has been a slight loss 
of trust between those who deliver care and those 
who receive care. It is important that what we put 
in place does not damage that trust any further.  

Professor McLean: There are systems known 
as required request systems. I think that there was 
some research carried out in Flanders, where one 
hospital adopted such a policy and another one 
did not. The rate of donation went up significantly 
where a soft required request system was in 
place, under which the clinicians in charge of the 
deceased person had an obligation to raise the 
question of transplantation with relatives. It seems 
from the research that I have seen that such a 
system can make a difference to the donation rate.  

Dr Turner: I might have missed something—
Nanette Milne may have touched on this point—
but I wish to refer to the General Medical Council’s 
submission on live donation. The submission 
states:  

“Section 15 precludes the removal and use for transplant 
of organs and tissue, other than regenerative tissue, from 
living children. While we agree that measures should be in 
place to protect children’s interests, we do not believe that 
it is appropriate to make the removal of organs or tissue 
from a living child an offence without exception, since 
exceptional circumstances can be envisaged (for example, 
where the child is the only suitable donor for a sibling with 
acute kidney failure). We propose therefore that the Bill be 
amended to require that where such situations arise, a 
court ruling should be sought on whether it is appropriate to 
proceed.” 

John Forsythe: Was that from the GMC or from 
the BMA? 

Dr Turner: That was from GMC Scotland. 

The Convener: This subject would have been 
covered by our earlier discussion about age limits.  

John Forsythe: Yes. 

Dr Turner: I was not sure whether the point that 
I have just highlighted came under that discussion.  

Professor McLean: That is indeed where some 
confusion arose, and I was hoping to get the 
opportunity to come back to this subject. We were 
discussing live donations by 12 to 16-year-olds 
because the bill does not permit such donations at 
all. However, consider the provisions on post-
mortem examinations for 12 to 16-year-olds. I 
know that the BMA also feels that there should be 
some way of overseeing decisions in this area for 
those between the ages of 12 and 16. To have an 
outright ban not only precludes domino 
transplantations but rejects the notion of 
competence.  

Will Scott: My reading of the BMA’s submission 
was that it does not want living children to be 
involved at all in donation, other than when it 
comes to regenerative tissue.  

Professor McLean: I must have seen an earlier 
draft of that submission. 

The Convener: I am sure that we will be able to 
take evidence directly from the BMA. I thank all 
the witnesses for coming. I hope that you did not 
find the experience too painful. No doubt you will 
be watching the committee’s progress on the bill 
with interest.  

I propose to take a five-minute break before we 
move on to agenda item 5—and I really mean five 
minutes. I will reconvene the meeting at 3.20, so 
do not go far.  

15:15 
Meeting suspended.  
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8 September 2005 (20th Meeting, Session 2 (2005)) – Supplementary Evidence 

SUBMISSION FROM INDEPENDENT REVIEW GROUP ON THE RETENTION OF ORGANS AT 
POST-MORTEM 

I am grateful for the opportunity to respond to this additional consultation. 
 
Questions 1 and 2:  I can see no reason why the general authorisation requirements should not 
apply to adults who give that authorisation when competent and subsequently become incompetent.   
Although, unlike those who remain competent until death, they will lack the competence to revoke 
their authorisation during the period of their incompetence, any expression by them of their wish to 
change their authorisation should – and I have no doubt would – be taken seriously.  The Bill makes 
provision for the next of kin, as defined in the Bill, to be invited to contribute their knowledge as to 
whether or not the adult had changes his or her mind without registering this, and this would surely be 
a question posed in such cases. 
 
Question 3: The appointment of a welfare attorney or guardian is designed to ensure that the 
adult with incapacity is protected.  However, the guardian is also there to ensure so far as this is 
possible that the wishes of the incapacitated adult are served where possible.  This seems to 
presume that the welfare attorney or guardian has some intimate knowledge of these wishes.  If this is 
so, then there would be good reasons for giving this authority to the guardian.   In such 
circumstances, the guardian would be bound by the terms of the authority granted under the Adults 
with Incapacity (Scotland) Act, and no additional proof would be necessary that s/he is acting on the 
wishes of the adult.   Although ideally the individual adult him or her self should register their wishes, 
the Adults with Incapacity Act is in part designed to ensure that incapacitated adults are as much on a 
par with their competent adult peers.  Thus, if acting on the known wishes of the adult with incapacity, 
the welfare attorney or guardian should be able to register those wishes, for example on the national 
organ donor register. 
 
Question 4: The duration of the incapacity seems to be largely irrelevant.   It is plausible that 
people who have contemplated organ donation have done so from a deep sense of principle, and 
there is no reason to conclude that this will vary over time.   Again, if the Adults with Incapacity Act is 
designed to respect the incapacitated adult in as much as possible on a par with those who do not 
lack capacity, the duration of that incapacity bears no relevance. 
 
Question 5: I can see no reason why nearest relatives should not be able to report on what they 
believe the incapacitated adult would have objected to, even if the person had never been competent.   
This judgement does not significantly differ from that made when a competent adult dies without 
registering their wishes and the next of kin are approached. 
 
Question 6: There are two situations where this question is relatively easy to answer.   Where a 
domino transplant is contemplated, it would surely be entirely unacceptable if the incapacitated adult’s 
healthy organ could not be used potentially to save another life.  There is no additional invasion of the 
incapacitated adult as, for example, the heart would be removed in any event.  Second, a person may 
– in contemplation of incompetence and in the knowledge that a loved one may need an organ, such 
as a kidney – make an advance declaration.  This should be respected in the same way as other 
advance statements would be, especially as there is little evidence of significantly increased mortality 
or morbidity among live kidney donors. 
 
However, there must be caution to ensure that incapacitated adults do not come to be seen as ‘organ 
banks’ for others.  Nonetheless, where there is reason to believe that the incapacitated adult would 
have wished to make a donation, they should equally not be precluded from doing so based solely on 
the fact of their incapacity.  This requires a clear and careful legal regime, which might be met by 
establishing an appropriate mechanism to scrutinise proposed donation.  Such scrutiny should 
critically seek to identify the past wishes of the adult with incapacity where available, and should also 
take seriously the question of risks and benefits to that person. 
Question 7: Yes 
 
Question 8: I do not believe that adults with incapacity should be precluded from altruistic 
donation, assuming that adequate safeguards exist.    The emotional bond that incapacitated 
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adults may have with family members may in fact render them less rather than more pressurised to 
donate. 
 
Question 9: There is a certain appeal in permitting the Scottish Ministers to refer cases to the 
Human Tissue Authority.  However, this would depend on the HTA being alert to the fact that in 
Scotland the guiding principle is authorisation not ‘informed’ consent and in being aware of the 
implications of this.   Certainly, incapacitated adults should be the donor of last resort. 
 
Question 10: It would be preferable if the authorisation requirements were uniform throughout.   
However, it may well be that the role of the welfare attorney or guardian should be extended to the 
period immediately following the death of the person.  As I have said, if the attorney or guardian 
actually is the person who knows the wishes of the incapacitated person best then, in line with the 
spirit of the authorisation process, and following the recommendations of the Independent Review 
group, it is these wishes which should prevail and this requires someone with that knowledge to have 
the power to make the appropriate authorisation. 
 
 

SUBMISSION FROM JOHN FORSYTHE, ROYAL INFIRMARY EDINBURGH 

Please find enclosed my thoughts regarding the consultation relating to adults with incapacity and the 
Human Tissue (Scotland) Bill. I hope these are satisfactory. I have undertaken some conversation 
with colleagues regarding these issues but the views expressed are largely my own I am very happy 
to expand and provide further details if so needed.  
 
Kind Regards 
 
Your  
John L R Forsythe 
Clinical Director and Consultant Surgeon  
 
 
RESPONSE TO SPECIFIC QUESTIONS 
 
1 & 2. No. In general terms the principle appears to be one which does not disadvantage adults with 
incapacity and therefore it seems reasonable to carry on a wish to donate even if the individual has 
lost capacity since expressing a wish. After all, this is the principle which we adhere to when someone 
places their name on the organ donor register or carries an organ donor card and then dies some 
time later. We assume that their wishes are still in favour of donating unless they have expressed a 
contrary view in the meantime.  
 
3. Yes it would be useful to put beyond doubt the issue of welfare attorney or guardian's powers. The 
adults with incapacity Act 2000 aimed at putting 'adults with incapacity as far as possible in the same 
position as capable adults for all important decisions'. It is likely that the welfare attorney or guardian 
is in the best position to establish the views of the adult with incapacity and therefore allow that 
individual the best chance of donating in an altruistic fashion. One would also expect that the welfare 
attorney or guardian would avoid exploitation or abuse of the individual.  
 
4. For the reasons as stated above, it is probably reasonable to carry on with organ donation if that 
individual has expressed a decision to donate whilst retaining capacity, even when the loss of 
capacity was some time ago. Again, this is the principle behind the signing of an organ donor register 
or the carrying of a donor card. This act can have been carried out some considerable time ago but, 
following death, donation will still go ahead unless that individual has been found to have changed 
their mind and stated this in some reasonable fashion. If we choose a length of time, the choice will 
be entirely arbitrary.  
 
5. I found this question quite difficult. It is quite likely that the nearest relative of an adult with 
incapacity may attribute wishes to that individual for very good reasons with very good evidence. It is 
also possible that those views could be attributed with very little evidence. However if one returns to 
the principle that the adult with incapacity should be given the same chance of action as the adult with 
capacity, then one should allow relatives to make decision in the way suggested.  
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In cadaveric donation as carried out today, nearest relatives often make a decision based on their 
general knowledge of that individual with no specific knowledge regarding their views concerning 
organ donation. Therefore allowing relatives to carry out the same action for an adult with incapacity 
seems appropriate.  
 
6, 7, 8, 9. I find these questions also quite difficult. The situation appears to be akin to that with 
children who are around the age of capacity and consent. The initial reaction in this situation might be 
to suggest that living donation could be carried out for either non- regenerative or regenerative tissue. 
However this might open the possibility of an adult with incapacity being encouraged to donate a 
portion of liver (with significant morbidity and mortality) simply because family members attest that this 
is what that individual would wish for. Therefore, after giving the matter some thought I would be more 
comfortable with the fact that adults with incapacity should be allowed to donate regenerative tissue 
and all episodes of such donation would be under the control of the Human Tissue Authority. It would 
be this body which would decide whether donation within the family our outside the family is 
appropriate. Adults with incapacity should not donate non-regenerative tissue.
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13 September 2005 (21st Meeting, Session 2 (2005)) – Written Evidence 
 

SUBMISSION FROM HM INSPECTOR OF ANATOMY 

Thank you for your letter of 16th June inviting written observations on the Human Tissue (Scotland) 
Bill, which is to be considered by the Health Committee. 
 
As HM Inspector to Anatomy for Scotland, my interest is in the sections of the Bill that propose 
amendments to the Anatomy Act 1984. 
 
I consider these amendments will bring the Anatomy Act up to date.  In particular, they will permit a 
number of procedures, relevant to the anatomical training available to trainees of surgery, which are 
not allowed by the restrictions of the current Act.  Other proposals will clarify the role and 
responsibilities of the Inspector of Anatomy for Scotland and assist him in the execution of his duties.  
The other amendment proposed to the existing Act, will I believe have beneficial consequences. 
 
In the light of my experiences in the 6 years I have been Inspector of Anatomy for Scotland I 
recommend the amendments to the Health Committee.  From my contacts with licensed teachers I 
know the Bill will be welcomed by anatomists and their staff who work in the 9 licensed anatomy 
departments in Scotland. 
 
Dr Jeremy Metters 
HM Inspector of Anatomy for Scotland 
 
 

SUBMISSION FROM SCOTTISH TRANSPLANT CO-ORDINATOR NETWORK 

This is a very long and challenging document. To those not legally trained and not conversant in 
commenting on matters of law this is very difficult to follow. It would have been useful to have held 
open briefing sessions both for professional groups and the general public prior to requesting 
comments on the Bill as well as explanatory notes.  
 
It requires to be broken down to separate documents/sections relevant for those who will be required 
to follow them. It constantly refers to ‘sections and subsections’, which renders the document difficult 
to follow. Suggest it would be much easier to read, digest and understand if a fully annotated 
landscape version was produced where one third of the page specifies the Bill, a second contains the 
subsection contents referred to in full and the third column held the explanatory notes relevant to the 
section 
 
We still require guidance around what to do and how far to go if a family do not support authorization 
from a person who is a potential donor e.g. through ODR  – is this purposefully left out? 
 
Incapacity patients not specifically mentioned – would be helpful to have clarity 
 
The document constantly refers to the term ‘relative’ but often not a relative 
 
Section 1 Subsection 1 
Is it a matter of Law that the Bill start with reference to the Scottish Ministers?  
 
Section 3 Subsection 1 b c d 
Should reflect the wording on the UK Transplant Lack of Objection form used by both donor transplant 
co-ordinators /tissue co-ordinators in Scotland. Alternatively the Lack of Objection form should reflect 
wording in the Bill. 
 
Section 3 Subsection 2 a  
Will there be a requirement to hold a central register of those individuals? If so held where and by 
whom? 
Section 5 Subsection 2 
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Procurator Fiscals have never put in writing that they give their consent to donation. Not always the 
co-ordinator who deals with them so who going to ensure this happens? Who is going to enforce this 
or ensure this is complied with? Where will the written account be sent and whom will it be copied to? 
Where will the letter be held? Donor records or medical records? PF’s confirming consent in writing 
‘as soon as practical’ requires to be time specified e.g. within 10 working days. PF’s are integral part 
of process and you may not be able to complete donor records without this, you could wait months. 
 
Section 6 Subsection 1 
Should age of adult be specified here at an early stage in the document? 
Document does not make clear that it means the persons own body. 
 
Section 6 Subsection 2 
Authorisation in writing – will not always be possible as family not always present. Co-ordinator taking 
verbal Lack of Objection over phone at home (corneas) no witness. The family member could be at 
home on own as could the co-ordinator. 
 
What is meant by 2 witnesses, as this may not always be possible as explained. Who should these 
witnesses be – health care professionals or family? In other words who are the witnesses for, the 
family or the health care professional? 
 
Withdrawal of authorisation in writing – who is going to do this and how? Bereaved relatives not going 
to do this voluntarily and would have to be asked to do this? Documented on what if they are a 
member of the public at home? No witness if phone call withdrawal as donor transplant co-ordinator 
and family member not together and both may be alone.  
 
Should there be guidance around what time a person cannot withdraw authorisation e.g. we could be 
in theatre undertaking the recipient procedure when a family decide to withdraw authorisation. We 
suggest when a donor patient goes to theatre as a cut off point. 
 
Section 7 Subsection 1 
Does not make clear that this is prior to a person dying 
 
Section 7 Subsection 3 
Does this take into account issues such as the gallbladder being removed at the same time as the 
liver etc. 
 
Section 7 Subsection 6 
As before, tissue donation – donor transplant co-ordinator/ tissue co-ordinator not present, verbal lack 
of objection can be taken over telephone  
How is withdrawn going to be undertaken/ monitored?  
 
Section 9 Subsection 2 
As before, tissue donation – donor transplant co-ordinator/ tissue co-ordinator not present, verbal lack 
of objection can be taken over telephone  
How is withdrawn going to be undertaken/ monitored?  
 
Section 10 Subsection 6 
As before, tissue donation – donor transplant co-ordinator/ tissue co-ordinator not present, verbal lack 
of objection can be taken over telephone  
How is withdrawn going to be undertaken/ monitored?  
 
Section 11 Subsection 2 
As before, tissue donation – donor transplant co-ordinator/ tissue co-ordinator not present, verbal lack 
of objection can be taken over telephone 
How is withdrawn going to be undertaken/ monitored?  
 
 
 
Section 12 Subsection 5b 
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In the case of corneas the donation may be at a weekend and the donor transplant co-ordinator 
/tissue co-ordinator not in attendance, so may be record of death will be recorded in the medical 
records by a doctor. If death in community this is problematic for documentation as there may be 
none. The DTC or TC may not be able to attend due to other duties e.g. multi organ donor 
geographically distant from corneal donor or simultaneous donors.  
 
Section 12 Subsection 5c d e f g h I j k  
Again this could prove problematic, as the person removing the tissue/ organs will not have access to 
the witnesses. Usually something documented in records, community an issue. As before not always 
in writing or witnessed – e.g. tissue 
 
Section 12 Subsection 2 
This does not take into account for example the heart (this is a solid organ) being removed for valves, 
which are tissues. The explanatory notes no 23 are consequently misleading  
 
Will there be a register of practitioners who are qualified to undertake this and who will monitor? 
 
Section 13 Subsection 4b 
What about people who die at home, funeral directors premises – corneas. There is no 
documentation of the death.  
 
Section 16 Subsection 2 
Why would the Scottish Ministers require this confidential patient specific information? What 
information would this be and how would this be relevant to their work? What would it be used for? 
This includes personal medical information regarding a person. 
 
Section 21 Subsection 2 
We never get anything in writing from the Procurator Fiscal also see section 5 subsection 2 
 
Section 23 Subsection 5 
What is for example bone being classified as? It is not mentioned 
   
Section 26 Subsection 1a 
This could be interpreted to mean a child over 12 can authorise the PM of a child. It requires to be 
more specific in that it means the child’s own PM.   
 
Section 29 Subsection 2 
For clarity specify the age of who is not an adult 
 
Section 30  
This is impossible to follow with the constant referral to sections and subsections 
 
Section 30 Subsection 2 f vi  
Will it always be possible to have 2 witnesses? Does this mean a person with authorisation for the 
child and a healthcare professional? Needs to be clearer 
 
Section 39 Subsection 2 
Not following why authorisation must be witnessed but withdrawal just signed by the child  
 
Section 44 Subsection 1 
Impossible to understand/follow 
 
Section 44 Subsection 2 
Terminology confusing. Those working within transplant and organ donation field think the issue of 
‘conditional donation’. Is there another suitable word that could be used for ‘conditions’ 
 
 
Section 45 Subsection 1 
Understand why there has been a move to develop a hierarchy however, the reality of the situation is 
that if there are multiple relatives involved in authorisation discussion, family consider them all 
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relevant. Not taking into account ethnic needs within this hierarchy. What happen if we deviate from 
the hierarchy? What about cousins etc? 
Hierarchy requires to be consistent with England & Wales. Please see document at end for 
differences. 
 
Section 46 Subsection 2 
Specify if the witnesses are other healthcare professionals or the family 
 
Section 48 Subsection 2c 
Unable to follow this. Looks like last part of sentence missing. 
 
 
Nearest Relative - Differences between Scotland & England & Wales    
      
 

ENGLAND & WALES SCOTLAND 
1. Spouse/Partner 1. Spouse/Civil Partner 
2. Parent /Child                  equal standing 2. Living with Adult as husband or Wife  

(which has characteristics of the relationship 
of civil partner > 6months) 

3. Brother /Sister                equal standing 3. Adult Child + Step Daughter/Son. (treat the 
same however whole blood relative before 
half blood relative. Eldest before youngest) 

4. Grandparent/Child          equal standing 4. Adult’s Parent + Stepfather/Mother. (whole 
blood relative before step) 

5. Child of Brother/Sister   equal standing 5. Adult’s Brother or Sister  (includes half 
brother /sister. Whole blood relative before 
half blood relative. Eldest before youngest) 

6. Stepfather/Mother          equal standing 6. Adult’s Grandparent 
7. Half brother/Sister          equal standing 7. Adult’s Grandchild 
8. Friend of longstanding 8. Adult’s Uncle /Aunt 
 9. Adult’s Niece or Nephew 
 10. Friend of longstanding 
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SUBMISSION FROM NHS UK TRANSPLANT 

Thank you for your letter of 16 June.  
 
This is a formal submission on behalf of UK Transplant, the Special Health Authority with 
responsibility for providing the framework for the operational aspect of organ donation and 
transplantation across the United Kingdom. Our comments are confined to the elements in the Bill 
dealing with donation and transplantation of body parts. 
  
UK Transplant does agree with the main objectives of the Bill, not least because the main elements 
are consistent with the new Human Tissue Act for England, Wales and Northern Ireland and this will 
ensure that there can be a consistent approach across the United Kingdom. Organ and tissue 
donation and transplantation is best organised across the widest possible population base in order to 
ensure equity of access to patients who need a transplant and equity of opportunity for those willing to 
donate. The Scottish Bill will ensure that that will happen.  
  
We are also pleased that the Bill reinforces the importance of authorisation for donation and makes it 
explicit that it is the wishes of the individual that should prevail. Many people have found it difficult to 
accept that relatives can overturn their wish and this Bill deals with those concerns. The proposed 
legislation coupled with a continual drive to get those people who support organ donation to register 
their authorisation for the use of their organs on the Organ Donor Register, should increase the 
availability of organs without infecting the integrity of, or confidence in, organ donation and 
transplantation services.  
 
We support the proposal that the removal of body parts could be undertaken by an individual other 
than a doctor who is authorised by Scottish Ministers; we already have experience of tissues being 
expertly removed by appropriately qualified non-medical practitioners and it is possible in the future 
that organ removal could be carried out by non-medically registered practitioners when appropriately 
trained and authorised to do so.  
 
Sue Sutherland 
Chief Executive 

 

SUBMISSION FROM NHS ARGYLL AND CLYDE LOCAL RESEARCH ETHICS COMMITTEE 

I write as current Chairman of Argyll & Clyde LREC after my Committee had considered and 
discussed your proposals. In the main we support the Bill as it stands except for one important, (in our 
view), omission. 
 
In the Second section relating to Hospital post-mortem examinations, Paragraph 1 we would 
recommend that permission should be also be obtained for retention and use of all ANTE-MORTEM 
specimens taken from the deceased in the lead up to death, as well as the Post-mortem samples 
currently referred to in the draft Bill.  
 
You will be aware that it is common practice for the residues of patients’ routine diagnostic blood 
samples to be stored in hospital laboratories. We are aware of research proposals that have sought to 
use these stored samples, after the patients have died, in research relating to the death. Clearly these 
ante-mortem diagnostic samples are entitled to the same protection (of consent) as post mortem 
samples. As we see it, they are not covered under the current proposals.  
 
Clarification of the status of such samples would potentially be of immense importance and value for 
such studies. It would also be helpful for research ethics committees. 
 
Finally whether or not you accept this recommendation we would strongly recommend that a group 
such as ourselves should “proof read” the final Permission for Post-mortem form long before it goes to 
print in order to ensure reliable lay interpretation and comprehension. 
 
Dr Robert Brown 
Chairman – Argyll and Clyde Local Research Ethics Committee 
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SUBMISSION FROM NHS GRAMPIAN  

Many thanks indeed for the opportunity to comment on the Human Tissue (Scotland) Bill. The 
following represents the feedback from NHS Grampian and I am grateful to my colleague, Dr Peter 
Johnstone in Pathology, for summarising the feedback. 
Human Tissue (Scotland) Bill  
 
NHS Grampian welcomes the introduction of the Human Tissue (Scotland) Bill and commends the 
Executive for the clarity and practical nature of much of the proposed legislation. In particular, the 
differences between the Scottish Bill and the English Bill that bears an equivalent name are 
noticeable and applauded.    
 
The Bill provides a timely revision of legislation as it pertains to organ donation, post mortem practice 
and the administration of Anatomy provision. It updates and defines issues of consent and 
authorisation and clearly sets out workable guidance for practitioner. The importance of the 
precedence of a dead person’s wishes during their life about the fate of their own body after death is 
highlighted and this provides direction and incentive in managing issues pertinent to those caring for 
such people.    
 
The parts of the Bill that refer to organ donation and transplantation are based very firmly on the 
recommendations from the Scottish Transplant Group Organ Strategy document that was published 
in 2002 and Intensive Care had a part in its formation through the SICS. The main changes are that 
previously expressed wishes by the deceased (advanced directives and or carrying of a donor card 
and or being registered on the UKTC organ donor register) cannot be vetoed by the nearest 
relative/family. This will potentially increase the number of donors and is sensible.    
 
The post mortem legislation is firmly based on the Reports Independent Review Group on Retention 
of Organs at Post-mortem (McLean) and includes a number of modifications and recommendations 
that have resulted from discussions around this work. As such, the general thrust carries the support 
of the Royal College of Pathologists Scottish Council, the NHS Grampian Post-mortem Group and the 
Department of Pathology.    
 
The recognition of the importance of education, training, research and audit throughout the Bill is 
welcomed. This underpins the sustainability of the delivery of the services involved and the value they 
convey to the community. There is, however, an ambiguity about the term “teaching” as teaching 
forms part of undergraduate education and postgraduate training. A note to this effect might be useful. 
   
 
Some areas are still felt to need clarification or modification. These are set out below.    
 
 
Part 1. Transplantation etc.    
 
Section 7    
 
The Bill is intended to respect the deceased's wishes and this is repeated several times. A person 
may authorise for a solitary body part (e.g. the heart) to be removed for transplantation, however, 
section 7 (2) and (3) allow the nearest relative to authorise removal of body parts that are not 
otherwise specified for education, research or training. In the act of specifying is the implication that 
the donor wishes only that organ or those specified organs or tissues to be removed. Whilst wishing 
to preserve the opportunity to maximise transplants, this part of the Bill may be seen as being at odds 
with the stated requirement to respect the wishes of the deceased.    
 
Section 8    
 
Authorisation may be in writing and does not have to be signed as this includes electronic registration 
on the UKTC web site. It states that there should be stringent administrative safeguards in place to 
ensure the authenticity of registrations. At the moment there are no such checks and any person can 
put details of another onto the register. All that is required is name, address, date of birth and post 
code. As this registration means that the donation will go ahead, regardless of family opinion it would 
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seem sensible, to avoid abuse of the system, to have these safeguards in place prior to the 
publication of the Bill.    
 
Section 13    
 
There is no mention in the Bill about non-heart beating donation (NHBD). It may be an intentional 
omission but there are issues mentioned that could refer to situations that may arise. For NHBD the 
patient does not meet the criteria for brain stem death but is going to die. Consent is sought from the 
next of kin for donation and life support is then withdrawn. When the patient dies, after a stand off 
period of about 5 minutes, the patient is taken to theatre where the kidneys are perfused and then 
harvested in a carefully timed process. Legal and ethical issues arise if intervention is needed before 
death to maintain the condition of the organs to be harvested. Here the intervention (inotropes, 
steroids, hormone replacement, etc) is being given solely for the purpose of organ preservation and 
not for the benefit of the patient. This could be construed as assault and indeed Lord Browne in the 
Tony Bland judgement (Hillsborough disaster Persistent Vegetative State survivor) stated just that 
when he ruled that continuing intensive care support systems on a patient that were not in their best 
interest would constitute the crime of battery and the tort of trespass on that patient. The Scottish 
organ transplant report called for an urgent legal opinion for this eventuality but we understand there 
has not been one. Section 13 of this act provides for maintenance of a dead body in a condition that 
would allow transplantation but does not cover maintenance of an alive body solely for the purpose of 
transplantation.    
 
Specifically also, on line 36, it might be wise to include a clause to qualify what is already written “to 
achieve the said purposes” as simply carrying out the least invasive procedure may not achieve the 
desired clinical outcome.    
 
Part 2. Post-mortem examinations    
 
Section 19    
 
The definition and purposes of post-mortem examination are fine as far as they go. It would be useful 
to widen the purposes by inserting a clause, probably between (a) and (b) (line 29) stating 
“ascertaining information about disease processes that are present and relevant to the life of the 
deceased but which in themselves may not have been the cause of death.” This is important, for 
instance, in obtaining explanation for symptoms, say, of bowel cancer in a person who has died as a 
result of myocardial infarction; or if the cancer was asymptomatic in regard to the registration of its 
existence which is of epidemiological significance and may be relevant to other family member’s risk.    
 
Section 23    
 
The Bill is clear about what is meant by “tissue” and “organ”, etc. Whist these definitions are broad, it 
is difficult to see into which category examination of a joint of muscle compartment might fall. There 
may be instances, for example where a prosthesis has been used in surgery for bone or soft tissue 
cancer, where it would be of value in the terms specified in the Bill to retain the bone and prosthesis. 
There is concern that such a large body part, although it might be defined as a tissue sample, is 
nearer to what might be perceived as an organ but which is not an organ. It may help to add in 
subsection (5) clause (a) (line 37) “… or piece of tissue of similar size” to allow for such removal 
and/or retention where it is clinically relevant.    
 
Section 32    
 
There is no mention within the offences of malice aforethought, repetition of an offence or cases 
which arise out of genuine mistakes. It is felt that concern should be expressed that where such an 
event is classified as an offence, it should reflect a deliberate transgression of the legislation on a 
number of occasions.    
 
Section 34    
 
The same points pertain as noted in Section 19.    
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Section 46    
 
Whilst the right to withdraw authorisation is not questioned, it is clearly impractical to do so once a 
procedure has started or has been completed, I cannot be rescinded; or if an organ has been 
retained, it may be returned but cannot be “unretained”. The practical limits to this point of 
authorisation need to be stated clearly as the implications of potential misunderstanding on the part of 
authorising staff and relatives could have serious consequences.    
 
Part 5. Amendment of the Anatomy Act (1984)    
 
In general, this is outwith the scope of NHS Grampian. One issue is highlighted, however, that is 
relevant to medical education.    
 
Section 48 Subsection 6A (5)    
 
What is meant by “an electronic communications network” requires definition. It is assumed that this 
refers to a public or internet based system where material is displayed. Electronic audio-visual 
equipment may be used to display material in one room or from one room to another for a closed 
audience of students or trainees or as part of their education. This has relevance too to post-mortem 
material used in the context of education and training.    
 
Explanatory Notes    
 
Paragraph 136    
 
The assertion that staff and services are already in place and so will be able to cope with a gradual 
increase in post-mortem workload is ill founded. The staff, specifically medical, have been actively 
redeployed in other diagnostic activities that have easily overtaken the time spent on the recent loss 
of post-mortem work. Pathology is a shortage specialty with vacant posts at consultant level in 
Grampian. Increased work will require increased resources to deal with it. This point should not be 
overlooked.    
 
Paragraph 138    
 
The funding for training is noted. What is not recognised is the time this will take from already busy 
schedules by those training and being trained. Opportunity costs have direct effects on the delivery of 
patient care and cannot be omitted from the equation.    
 
Call for written evidence   Annex A    
 
The second bullet point is ambiguous and seems to imply that an organ might be retained in a case 
under the auspices of the procurators fiscal as long as it was to be used for the purposes of 
examination only, implying a use more restricted than is stated in the Bill.      
 
Dr Elizabeth M Robertson  
 
 
SUBMISSION FROM THE HUMAN TISSUE (SCOTLAND) BILL WORKING PARTY OF THE LAW 

SOCIETY OF SCOTLAND  

INTRODUCTION  
 
The Law Reform Committee of the Law Society of Scotland established a Working Party with the 
specific remit of considering the Human Tissue (Scotland) Bill. The Working Party considers that the 
bill is a well thought out and well expressed measure. The Working Party offers the following 
comments in relation to the sections in the bill.  
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SPECIFIC COMMENTS  
 
Part 1 – Transplantation etc.  
 
Section 1 – Duties of the Scottish Ministers as respects transplantation, donation of body parts etc.  
 
The Working Party has no comments to make. 
 
Section 2 – Assistance and support  
 
The Working Party notes that Scottish Ministers may provide assistance and support to any person 
providing a service relating to transplantation. The Working Party interpreted this as relating to the 
human tissue bank established by the NHS. Although “service relating to transplantation” is not 
defined, the Working Party was of the view that this included the administration of the human tissue 
bank; the provision of personnel, buildings and finance for the human tissue bank and related 
activities; provision of education about transplantation and the funding of the donor card system; and 
the provision of the register of donors.  
 
Section 3 – Use of part of body of deceased person for transplantation, research etc.  
 
The Working Party has no comments to make.  
 
Section 4 – Disapplication of sections 3, 6 to 12 and 14 in certain circumstances  
 
The Working Party notes that sections 3, 6 to 12 and 14 do not apply to inter alia anything done for 
the purposes of the functions or under the authority of the procurator fiscal nor to the removal of any 
part of a body of a deceased person during a post-mortem examination to which section 31 applies. 
The Working Party was of the view that this section would require Crown Office regulations to be 
changed including lifting the moratorium on conducting post-mortem examinations on murder victims.  
 
Section 5 – Consent by procurator fiscal to removal of part of body  
 
The Working Party is of the view that this would require the issue of a guidance note. The role and 
functions of the procurator fiscal in providing consent to removal of a part of a body should be 
specified.  
 
Section 6 – Authorisation: adult  
 
The Working Party is of the view that it agrees with the requirement that authorisation must be –  
in writing; or expressed verbally in the presence of two witnesses.  
However, where the authorisation has been expressed verbally in the presence of two witnesses it 
should be committed to writing at the earliest practicable opportunity.  
 
The Working Party also agrees that such authorisations require to be dated and notified to the adult’s 
GP either by the adult or by the hospital in which the adult is present. The Working Party is concerned 
there is no provision for the revocation or withdrawal of an authorisation.  
 
In the Working Party’s view, withdrawals of authorisation should be subject to the same conditions as 
regards witnessing, dating and notification as the authorisation itself.  
 
Section 7 – Authorisation by adult’s nearest relative  
 
The Working Party approves this section. The comments regarding authorisation which were made in 
respect of section 6 have equal validity to section 7(6).  
 
Section 8 – Existing written request: adult  
 
The Working Party has no comment to make.  
 
Section 9 – Authorisation: child 12 years of age or over  
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The Working Party approves this section. The comments regarding authorisation which had been 
made in respect of section 6 have equal validity to section 9(2).  
 
Section 10 – authorisation as respects child who dies 12 years of age or over by person with parental 
rights and responsibilities  
 
The Working Party agrees with this section. The comments regarding authorisation which had been 
made in respect of section 6 have equal validity to section 10(6).  
 
The Working Party also questions what would be the resolution if more than one person has parental 
rights and responsibilities in relation to a child.  
 
Section 11 – Authorisation as respects child who dies under 12 years of age  
 
The Working Party agrees with this section. The comments regarding authorisation which had been 
made in respect of section 6 have equal validity to section 11(2).  
 
The Working Party also questions what would be the resolution if more than one person has parental 
rights and responsibilities in relation to a child.  
 
Section 12 – Removal of part of body of deceased person: further requirements  
 
The Working Party is of the view that Scottish Ministers should consult with persons whom they 
deemed to be appropriate in respect of the regulations to be made under this provision.  
 
The Working Party is also of the view that a registered medical practitioner who is carrying out the 
removal of a part of a body of a deceased person should be under an obligation to make reasonable 
inquiries as to the authorisations which the person has made inter vivos.  
 
The Working Party’s comments regarding authorisation in earlier sections applies equally to this 
section.  
 
Section 13 – Preservation for transplantation  
 
The Working Party is concerned that section 13(1) was unclear and would require amendment for 
clarity.  
 
Furthermore, section 13(1) contained to no reference to the movement of a body to alternative 
premises and the Working Party was of the view that this should be included.  
Section 14 – Offences: removal or use of part of body of deceased person for transplantation 
research etc.  
 
The Working Party has no comment to make.  
 
Section 15 – Restrictions on transplants involving live donor  
 
The Working Party is of the view that the person receiving the transplant from a live donor should be 
under an obligation to ensure that all formalities have been carried out either locally, or where the 
donor lives outwith Scotland in accordance with the law of the domicile of the donor.  
 
The Working Party is also of the view that this provision should apply in respect of the offence 
provisions if the removal of the organ, or part of an organ, or any tissue which is not regenerative 
tissue takes place outside Scotland.  
 
Section 16 – Records, information etc.: removal and use of parts of human bodies for transplantation 
etc.  
 
The Working Party has no comment to make.  
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Section 17 – Prohibition of commercial dealings in parts of a human body for transplantation 
 
The Working Party has no comment to make.  
 
Section 18 – Summary proceedings for offences under section 15, 164 or 17(1) or (2)  
 
The Working Party has no comment to make.  
 
Part 2 – Post-Mortem Examinations 
 
Section 19 – Meaning of post-mortem examination for purposes of Act  
 
The Working Party is of the view that post-mortem examination should include “autopsy”.  
 
Section 20 – Disapplication of sections 19 and 22 to 32 as respects procurator fiscal  
 
The Working Party is of the view that there should be further definition of the functions of the 
procurator fiscal and that there should be provision for regulations to be made for Scottish Ministers to 
consult on the time period in which organs, tissue samples, blood or any material derived from blood, 
or other body fluid, should be retained taking into account the individual sensitivities regarding the 
disposal of these organs and body parts.  
 
Section 21 – Consent by procurator fiscal to post-mortem examination  
 
The Working Party has no comment to make.  
 
Section 22 – Requirements for carrying out post-mortem examination  
 
The Working Party has no comment to make.  
 
Section 23 – Removal during examination and retention of organs and other parts of a body.  
 
The Working Party has no comment to make.  
 
Section 24 – Authorisation of post-mortem examination etc.: adult  
 
The Working Party has no comment to make, other than that its views regarding authorisation 
expressed in respect of earlier sections apply equally to this section and to the authorisation 
provisions in sections 25, 26, 27, 28 and 30. There should be uniformity in regard to the requirement 
for witnesses.  
 
Section 25 – Authorisation of post-mortem examination etc. by adult’s nominee or nearest relative  
 
The Working Party has no comment to make.  
 
Section 26 – Authorisation of post-mortem examination etc.: child 12 years of age or over  
 
The Working Party has no comment to make.  
Section 27 – Authorisation of post-mortem examination etc. as respects child under 12 years of age 
or over by nominee or person with parental rights and parental responsibilities  
 
The Working Party has no comment to make.  
 
Section 28 – Authorisation of post-mortem examination etc. as respects child under 12 years of age  
 
The Working Party has no comment to make.  
 
Section 29 – Nomination of person under section 25(1) or 27(1): additional provision  
The Working Party has no comment to make.  
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Section 30 – Post-mortem examination and removal and retention of organs: further requirements  
 
The Working Party has no comment to make.  
 
Section 31 – Organ or tissue sample removed before day on which section 22 comes into force  
The Working Party has no comment to make.  
 
Section 32 – Offences: post-mortem examinations  
The Working Party has no comment to make.  
 
Part 3 – Tissue Sample or Organs no Longer Required for the Procurator Fiscal 
 
Section 33 – Tissue sample becoming part of medical records of deceased person  
 
The Working Party is of the view that there should be guidelines on the retention of tissue samples.  
 
Section 34 – Use of tissue sample which has become part of the deceased’s medical records  
 
The Working Party has no comment to make.  
 
Section 35 – Use of organ no longer required for procurator fiscal purposes  
 
The Working Party has no comment to make.  
 
Section 36 – Notice under section 33(2) or 35(2)(a): further provision  
 
The Working Party notes that in section 36(2)(b) the phrase “Head of its Department of Forensic 
Pathology” appears. The Working Party is of the view that this provision should be amended to reflect 
the many different types of forensic pathology and medicine departments which can be found in 
universities today.  
 
Section 37 – Authorisation of use etc. after examination: adult  
 
The Working Party has no comment to make.  
 
Section 38 – Authorisation of use etc. after examination: adult’s nearest relative  
 
The Working Party has no comment to make.  
 
Section 39 – Authorisation of use etc. after examination: child 12 years of age or over  
 
The Working Party has no comment to make.  
 
Section 40 – Authorisation of use etc. after examination: person with parental rights and parental 
responsibilities for child 12 years of age or over  
 
The Working Party has no comment to make.  
 
Section 41 – Authorisation of use etc. after examination: person with parental rights and 
responsibilities for child under 12 years of age  
 
The Working Party has no comment to make.  
 
Section 42 – Use of tissue sample removed before day on which section 33 comes into force  
 
The Working Party has no comment to make.  
 
Section 43 – Use of organ removed before day on which section 35 comes into force  
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The Working Party has no comment to make.  
 
Part 4 – Parts 1 to 3: Supplementary Provision 
 
Section 44 – Conditions attached to authorisation  
 
The Working Party has no comment to make.  
 
Section 45 – nearest relative  
 
The Working Party agrees with the definition of nearest relative.  
 
Section 46 – Witnesses: additional provision  
 
The Working Party agrees with this provision subject to the inclusion of any writing also being dated 
as well as witnessed.  
 
Section 47 – Power to prescribe forms and descriptions of persons who may act as a witness  
 
The Working Party is of the view that Scottish Ministers should consult on the terms of the forms and 
regulations.  
 
Part 5 – Amendment of the Anatomy Act 1984 
 
Section 48 – Amendment of the Anatomy Act 1984 – New section 6A (Control of Public Display)  
The Working Party is of the view that education in its broadest sense should be reflected in new 
section 6A(3) so that museums which are open to the public could benefit from the licensing regime.  
 
Part 6 – Miscellaneous  
 
Section 49 – Arrangements by the Scottish Ministers for assistance with functions under section 1, 2, 
15(3), 16(2) or 17(3)  
 
The Working Party has no comment to make.  
 
Section 50 – Power to give effect to Community obligations  
 
The Working Party has no comment to make.  
 
Section 51 – Bodies corporate etc.  
The Working Party has no comment to make.  
 
Part 7 – General 
 
Section 52 – Ancillary provision  
 
The Working Party has no comment to make.  
 
Section 53 – Regulations or orders  
The Working Party is of the view that Scottish Ministers should be under an obligation to consult 
before making regulations under the Act. 
  
Section 54 – Interpretation  
 
The Working Party has no comment to make.  
 
Section 55 – Repeals  
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The Working Party has no comment to make.  
 
Section 56 – Short title and commencement  
 
The Working Party has no comment to make.  
 
Schedule – Repeals  
 
The Working Party has no comment to make.  
 
 

SUBMISSION FROM SCOTTISH COUNCIL ON HUMAN BIOETHICS  

The Scottish Council on Human Bioethics (SCHB) is an independent, non-partisan, non-religious 
registered Scottish charity composed of doctors, lawyers, psychologists, ethicists and other 
professionals from disciplines associated with medical ethics.  
 
The principles to which the Scottish Council on Human Bioethics subscribe are set out in the United 
Nations Universal Declaration of Human Rights which was adopted and proclaimed by the UN 
General Assembly by resolution 217A (III) on 10 December 1948.  
 
The SCHB is very grateful to the Health Committee of the Scottish Parliament for this opportunity to 
respond to the consultation on the Human Tissue (Scotland) Bill. It welcomes the Committee’s intent 
to promote public consultation, understanding and discussion on this topic.  
 
In addressing the consultation, the SCHB has formulated the following responses1:  
 
TRANSPLANTATION ETC.  
 
Scope of the proposed Bill  
 
1. The scope of the proposed Human Tissue (Scotland) Bill is unclear but should not include human 
embryos, fetuses or reproductive cells under “body parts”. In the Human Tissue Act 2004 which 
extends to England, Wales and Northern Ireland, live gametes and embryos are excluded as they are 
already regulated under the Human Fertilisation & Embryology Act 1990.  
Deceased Person’s wishes should be respected  
2. The SCHB very much welcomes the provisions in the draft Bill which support the principle that the 
deceased person’s wishes should be respected as long as they reflect an “informed decision”, 
whether these have been expressed verbally or in writing (for example, using donor cards or a 
registration on the NHS Organ Donor Register)2. This principle implies that when the deceased’s 
wishes are clear the nearest relatives should not have a right of veto.  
3. However, the SCHB is concerned that persons are sometimes not adequately informed of what is 
involved when they consider donating their bodies or their parts after death for purposes such as 
medical research and education or training. For example, the SCHB is aware that many individuals do 
not realise that this may include the dissection of a naked body in front of large number of 
undergraduate medical students. Thus the Council would like to see better information being available 
to the Scottish general public in order to enable the important principle of ‘informed consent’ to exist.  
 
No removal of body parts should take place when the wishes of the deceased person are unknown  
 
4. The SCHB is extremely concerned about the potential for mistakes resulting from Section 7 of the 
proposed bill if a ‘nearest relative’ is able to authorise the removal of body parts from a deceased 
person who has not left any specific expression of wishes3. This is because there is no certainty that 
the decisions of a ‘nearest relative’ is a true reflection of the wishes of the person at the time of his or 
her death.  
 
5. Unfortunately, the proposed bill seems to have been drafted with the aim of increasing the supply 
of organs for transplantation, or of human material for education, training, research or audit at the 
expense of one of the most important ethical principles in medicine, namely the principle of ‘informed 
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consent’. Indeed, to go beyond the express and specific wishes of a person by letting others make 
important decisions on what they ‘assume’ or ‘presume’ are the wishes of this person is what 
specifically lead to the scandal at Alder Hey Children’s Hospital in Liverpool. At this hospital, body 
parts of children were retained after post-mortem examination when healthcare professionals 
‘presumed’ that this would be acceptable to parents without consultation.  
 
6. In the Policy Memorandum of the Human Tissue (Scotland) Bill, it is indicated in paragraph 22 that:  
 
“the public’s reaction to the revelations about organ retention at post-mortem examination shows that, 
for many people, presumed consent does not represent a valid form of consent. They feel it deprives 
them of a sense of control over what happens to their bodies, or the bodies of their loved ones, after 
death.”4 
 
Accordingly, it is the opinion of the SCHB that the draft Human Tissue (Scotland) Bill may enable the 
same unacceptable mistakes to be made as in Alder Hey Children’s Hospital which would undermine 
public confidence in the organ transplantation system.  
 
In addition to the above, the following arguments can be made against the removal of body parts 
when the wishes of the deceased person are unknown.  
 
The removal of body parts when the wishes of the deceased person are unknown may be an 
unethical intervention  
 
7. Any decision that may go against the real wishes of the deceased person would enable a very 
unethical situation to exist. It would only be acceptable if the nearest relative was absolutely certain 
that the deceased person was aware of the authorisation system, had not objected to the procedure 
and had very recently shared his or her wishes with his or her nearest relative. Even if the proposed 
bill resulted in only one decision being made by a nearest relative which did not reflect the real wishes 
of a deceased person, then the bill could be considered as enabling unethical practices to exist.  
 
8. The SCHB also agrees that it would be extremely difficult for absolutely everyone in Scotland to be 
aware of the system in place. Promises that advertising and publicity campaigns will be undertaken to 
promote the message that people should not simply carry a donor card or put their name on the 
Register, but also let their nearest relatives know of their wishes5, will never be sufficient. Talking 
about death can still be considered taboo in many sections of Scottish society and members of the 
general public are entitled to not have to address this topic.  
 
As with the present voting procedure at elections, people are entitled and have the right, in Scotland, 
not to make a specific decision. Thus, it would be unacceptable for electoral officers, after an election, 
to ask the nearest relatives of those who did not vote (either directly or using a proxy) to ‘presume’ the 
wishes of those who did not vote and thereby cast a vote for them.  
 
9. Accordingly, the SCHB believes that for the draft bill to support ethical practice and public 
confidence it is imperative to exclude the possibility for nearest relatives to authorise the removal of 
body parts from a deceased person when his or her wishes are not known. In other words, Section 7 
of the proposed Bill should be substantially amended.  
 
10. The only instances where authorisation from a nearest relative may be considered are when the 
person who has died is a child or a person who did not have the capacity to consent to such a 
procedure while still alive. This would then reflect the provisions in the European Convention on 
Human Rights and Biomedicine whereby Article 6 (Protection of persons not able to consent) states 
that:  
 
“2. Where, according to law, a minor does not have the capacity to consent to an intervention, the 
intervention may only be carried out with the authorisation of his or her representative or an authority 
or a person or body provided for by law. 
 
The opinion of the minor shall be taken into consideration as an increasingly determining factor in 
proportion to his or her age and degree of maturity.  
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3. Where, according to law, an adult does not have the capacity to consent to an intervention because 
of a mental disability, a disease or for similar reasons, the intervention may only be carried out with 
the authorisation of his or her representative or an authority or a person or body provided for by law.  
 
The individual concerned shall as far as possible take part in the authorisation procedure.”  
 
Nearest relatives may not know the wishes of the deceased person  
 
11. The manner in which a nearest relative makes a decision concerning a relative who has died 
without leaving any prior wishes may be extremely problematic.  
 
For example, Section 7(4)(a) of the draft bill indicates that:  
 
“ The nearest relative may not give authorisation … if the relative has actual knowledge that the adult 
was unwilling for any part of the adult’s body, or the part in question, to be used for transplantation”  
But the expression ‘actual knowledge’ is undefined, extremely unclear and is open to abuse.  
 
For example, relatives may only have discussed transplantation with the deceased person a number 
of years before the death took place and may not, in any way, represent a true reflection of the wishes 
of the person at the time of his or her death.  
 
12. In addition, a problem arises if a person does not trust his or her relatives concerning the decision 
to use his or her body parts after death. Indeed this person cannot stop his or her potentially unknown 
or unreliable relatives making the decision to use his or her body parts after death in the present UK 
context which does not have a national register opposing organ donation.  
 
13. Furthermore, even the Policy Memorandum of the draft bill accepts that nearest relatives are 
‘changing their mind’ with respect to what they believe are the wishes of the deceased person when 
these have not been communicated. Indeed, in paragraph 10 it states that:  
 
“For reasons which are not entirely clear, but which may be related to the effect of issues surrounding 
retention of organs at post-mortem examination, in … Scotland, the relatives’ refusal rate where the 
deceased’s wishes are not known has risen from just over 30% in the early 1990s to around 49% 
now6.”  
 
14. Finally, in the Additional Protocol to the Convention on Human Rights and Biomedicine 
concerning Transplantation of Organs and Tissues of Human Origin7 it is indicated that:  
 
“It is the expressed views of the potential donor which are paramount in deciding whether organs or 
tissue may be retrieved.”  
 
15. Thus, in the context of what is believed, by many, to be a gradual disintegration of family and 
social structures in Scotland it is very questionable whether the nearest relatives mentioned in Section 
45 of the draft bill are aware of the wishes of the deceased person or even knew him or her when he 
or she was still alive.  
 
The procedure may be challenged at the European Court of Human Rights  
 
16. The SCHB was surprised to note in paragraph 28 of the Policy Memorandum that8:  
“The Executive is satisfied that the provisions of the Bill are compatible with the European Convention 
on Human Rights.”  
 
17. Indeed, it is the opinion of the SCHB that Section 7 of the draft Human Tissue (Scotland) Bill 
relating to the power of relatives to authorise the use of body parts of a deceased person who has not 
left any wishes may be open to a legal challenge at the European Court of Human Rights under the 
European Convention of Human Rights and specifically under:  
 
- Article 8 (Right to respect for private and family life)  
 
- Article 9 (Freedom of thought, conscience and religion)  
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- Article 10 (Freedom of expression)  
 
18. This is all the more a possibility since the European Convention on Human Rights and 
Biomedicine can be used by the European Court to seek guidance9 and this instrument indicates in A 
rticle 5 (General rule)10 that:  
 
“- An intervention in the health field may only be carried out after the person concerned has given free 
and informed consent to it.  
 
This person shall beforehand be given appropriate information as to the purpose and nature of the 
intervention as well as on its consequences and risks.”  
 
19. Thus, if a deceased person was not aware of (1) the system of consent/authorisation in place and 
(2) the possible destiny of his or her body or its parts (transplantation, research, etc.), and the use of 
the body or its parts did go ahead without the individual having given his informed consent, there may 
be grounds for taking the case to the European Court of Human Rights. This is because the European 
Convention on Human Rights and Biomedicine requires informed consent to take place before any 
intervention is envisaged. And in this case an intervention would also include a procedure after death 
under the spirit of the law.  
 
Surplus or residual tissue  
 
20. In paragraph 24 of the Policy Memorandum it is indicated that:  
“Bone and other tissue are usually regarded as waste products, in that they would normally be 
discarded from an operation or a diagnostic investigation such as a biopsy. Provisions relating to 
surplus or residual tissue appear in the Human Tissue Act 2004. The Executive’s policy, however, is 
that the arrangements for the authorisation of the use of surplus tissue can be dealt with satisfactorily 
by guidance and an appropriate authorisation form. It sees no need to introduce measures in this area 
more stringent than those which apply to the consent a living person gives to the carrying out of an 
operation.”  
 
21. In this respect, the SCHB concurs that any use of human waste products after surgery or any 
other procedure should be expressly authorised by the person from which they originated or his or her 
representative or an authority or a person or body provided for by law.  
 
Extra-territorial Provisions  
 
22. In the same manner as Article 4 of the United Nations’ Optional Protocol to the Convention on the 
Rights of the Child on the sale of children, child prostitution and child pornography11 , the SCHB 
agrees that extra-territorial provisions should be included in the proposed Human Tissue (Scotland) 
Bill making it an offence for habitual residents in Scotland going abroad to undertake transplantation 
procedures which are prohibited in Scotland and considered as organ trafficking.  
 
Observing international legislation  
 
23. In drafting new legislation relating to organ and tissue donation and transplantation, the SCHB is 
of the view that the Scottish Parliament should ensure that it complies (especially with respect to 
minors and persons with mental disability) to the following Council of Europe legislation:  
 
A. Additional Protocol to the Convention on Human Rights and Biomedicine concerning 
Transplantation of Organs and Tissues of Human Origin12.  
 
B. Convention on Human Rights and Biomedicine13,  
 
And in Chapter VI (Organ and tissue removal from living donors for transplantation purposes) of this 
European Convention it is stated that:  
 
Article 19 – General rule  
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1 Removal of organs or tissue from a living person for transplantation purposes may be carried out 
solely for the therapeutic benefit of the recipient and where there is no suitable organ or tissue 
available from a deceased person and no other alternative therapeutic method of comparable 
effectiveness.  
 
2 The necessary consent as provided for under Article 5 must have been given expressly and 
specifically either in written form or before an official body.  
 
Article 20 – Protection of persons not able to consent to organ removal  
 
1 No organ or tissue removal may be carried out on a person who does not have the capacity to 
consent under Article 5.  
 
2 Exceptionally and under the protective conditions prescribed by law, the removal of regenerative 
tissue from a person who does not have the capacity to consent may be authorised provided the 
following conditions are met:  
 
i there is no compatible donor available who has the capacity to consent;  
 
ii the recipient is a brother or sister of the donor;  
 
iii the donation must have the potential to be life-saving for the recipient;  
 
iv the authorisation provided for under paragraphs 2 and 3 of Article 6 has been given specifically and 
in writing, in accordance with the law and with the approval of the competent body;  
 
v the potential donor concerned does not object.  
 
24. Moreover, as with the Hague Convention on the International Protection of Adults14 , the SCHB 
would like to see the United Kingdom ratify, as soon as possible, the above Council of Europe legal 
instruments on behalf of Scotland.  
 
HOSPITAL POST-MORTEM EXAMINATIONS  

Right to be provided with information  

25. In paragraph 41 of the Policy Memorandum it is indicated that for consent to be valid in law it is 
generally expected to follow the provision of information, but that many people, parents in particular, 
do not want to be given details about organ removal, retention and use15.  
26. The SCHB agrees with this statement but the offer of information should always be given.  

 

Footnotes: 

1 Because of the number of concerns expressed by the SCHB with respect to this Bill, the number of pages was not limited to 
four A4 sides.  

2 Policy Memorandum, Human Tissue (Scotland) Bill, paragraph 10., http://www.scottish.parliament 
.uk/business/bills/pdfs/b42s2-introd-pm.pdf  

3 Policy Memorandum, Human Tissue (Scotland) Bill, paragraph 12., http://www.scottish.parliament 
.uk/business/bills/pdfs/b42s2-introd-pm.pdf  

4 Policy Memorandum, Human Tissue (Scotland) Bill, paragraph 22., http://www.scottish.parliament 
.uk/business/bills/pdfs/b42s2-introd-pm.pdf  

5 Policy Memorandum, Human Tissue (Scotland) Bill, paragraph 13., http://www.scottish.parliament 
.uk/business/bills/pdfs/b42s2-introd-pm.pdf  

6 Policy Memorandum, Human Tissue (Scotland) Bill, paragraph 10., 
http://www.scottish.parliament.uk/business/bills/pdfs/b42s2-introd-pm.pdf 
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7 Explanatory Report: Additional Protocol to the Convention on Human Rights and Biomedicine concerning Transplantation of 
Organs and Tissues of Human Origin paragraph 102. http://conventions.coe.int/Treaty/en/Reports/Html/186.htm 

8 Policy Memorandum, Human Tissue (Scotland) Bill, paragraph 28., http://www.scottish.parliament 
.uk/business/bills/pdfs/b42s2-introd-pm.pdf  

9 Even if the UK has not ratified this instrument the Court can still use the provisions found in this Biomedical Convention as 
guidance on ethical matters.  

10 Convention on Human Rights and Biomedicine , http://conventions.coe.int/Treaty/en/Treaties/Word/164.doc  

11 Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child 
pornography, http://www.unhchr.ch/html/menu2/dopchild.htm 

12 Additional Protocol to the Convention on Human Rights and Biomedicine concerning Transplantation of Organs and Tissues 
of Human Origin , http://conventions.coe.int/Treaty/en/Treaties/Word/186.doc - Adopted on 24 January 2002 but has not yet 
entered into force - Legally binding if ratified by a country - The United Kingdom has not signed nor ratified this additional 
Protocol 

13 Convention on Human Rights and Biomedicine , http://conventions.coe.int/Treaty/en/Treaties/Word/164.doc - E ntered into 
force on 1 December 1999 - Legally binding if ratified by a country - The United Kingdom has not signed nor ratified this 
Convention  

14 Convention on the International Protection of Adults, http://www.hcch.net/index_en.php?act=conventions.text&cid=71 - 
Legally binding if ratified by a country - Adopted on 13 January 2000 but has not yet entered into force - The United Kingdom 
has ratified the Convention on 5 November 2003 (but for Scotland only) - http://www.scotland.gov 
.uk/health/mentalhealthlaw/millan/Report/rnhs-37.asp  

15 Policy Memorandum, Human Tissue (Scotland) Bill, paragraph 41., http://www.scottish.parliament 
.uk/business/bills/pdfs/b42s2-introd-pm.pdf  
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 Human Tissue (Scotland) Bill: 
Stage 1 

14:11 
The Convener: We move on to agenda item 4, 

which is the continuation of our stage 1 
consideration of the Human Tissue (Scotland) Bill. 
This is our second opportunity to consider the bill. 
We will hear evidence from two witness panels. 
Broadly speaking, the first panel includes 
representatives of health bodies—they are busily 
taking their places at the moment. 

I will read out the names of the witnesses and 
give their positions. When I have done so, I ask 
them to state briefly their interest in the bill, make 
a brief comment on the bill—whether they support, 
are neutral about or oppose it—and raise any 
other issues that need to be flagged up.  

I suggest that we start with Dr Jeremy Metters, 
who is Her Majesty’s inspector of anatomy. We will 
then move to Jan Warner, director of performance 
assessment and practice development with NHS 
Quality Improvement Scotland; Lesley Logan, 
regional manager for Scotland with the Scottish 
Transplant Co-ordinators Network; Chris Rudge, 
medical director of UK Transplant; Dr Oliver 
Blatchford, acting director of public health with 
NHS Argyll and Clyde; and Dr Elizabeth 
Robertson, associate medical director of NHS 
Grampian. 

Dr Jeremy Metters (Her Majesty’s Inspector 
of Anatomy for Scotland): I appear in this 
context as HM inspector of anatomy for Scotland. I 
am also the inspector for England and Wales, but I 
speak today as the inspector for Scotland. In so 
far as the bill deals with the Anatomy Act 1984, I 
very much support its provisions. I will explain why 
later on, if the committee wishes me to do so.  

I should declare an interest in the bill. I wrote the 
Isaacs report, which concerned the unlawful and 
unconsented retention of brains on a wide scale, 
for the Secretary of State for Health in England. 

The Convener: Thank you. 

Jan Warner (NHS Quality Improvement 
Scotland): I am the director of performance 
assessment for NHS Quality Improvement 
Scotland. Following the publication of the report of 
the independent review group on retention of 
organs at post mortem in 2003, I was made 
responsible for developing standards for the 
management of hospital post-mortem 
examinations and reviewing the national health 
service in Scotland against those standards. 

We carried out the review over the past two 
years and have now published a report. Our 
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findings confirm that hospital post-mortem 
examination procedures are well regulated. The 
issues that were raised by the public and by health 
professionals during the process related principally 
to the authorisation process; the need for a clearer 
understanding of the role of different people during 
the process of hospital post-mortem examination; 
further guidance on the disposal of organs and 
samples; and, in particular, support during 
bereavement, which is an issue that is handled 
separately. NHS QIS believes that the bill 
adequately covers the concerns that were raised 
during the course of our work. 

14:15 
Lesley Logan (Scottish Transplant Co-

ordinators Network): I represent the donor 
transplant co-ordinators in Scotland, who work in 
the field. The bill will become their working 
document: currently, they have to obtain lack of 
objection from members of the public who agree to 
donate but will have to obtain authorisation in 
future. The donor transplant co-ordinators in 
Scotland support the bill. 

Mr Chris Rudge (UK Transplant): I am the 
medical director of UK Transplant, which is the 
NHS organisation with UK-wide responsibility for 
organ donation, the allocation of organs for 
transplantation and the follow-up of transplant 
patients. 

I have three areas of interest in the bill. I am 
delighted that it is in favour of organ donation and 
supportive of organ donation for transplantation, 
that it is supportive of organ transplantation itself, 
and that it is so clearly compatible with the similar 
legislation that is in place in England because 
organ transplantation is a UK-wide activity. 

Dr Oliver Blatchford (NHS Argyll and Clyde): I 
represent NHS Argyll and Clyde and sit on the 
research ethics committee. We clearly have an 
interest in the research aspects of the use of 
human tissue in a post-mortem context. There 
have been several debates about the matter in 
various research ethics committees, especially in 
relation to the required level of consent. 
Historically, consent was always a grey area, but 
the ethical approach has changed during the past 
decade. We are broadly supportive of the consent 
procedure, which is the specific part that our 
committee considered when we reviewed the bill. 
We have one concern, which we can raise during 
the discussion. 

Dr Elizabeth Robertson (NHS Grampian): I am 
associate medical director in the acute sector at 
NHS Grampian with responsibility for clinical 
governance. As such, I chair the post-mortem 
group, which was previously the organ retention 
group. The responsibility of that group is to explore 

issues such as working practices and the 
implementation of the relevancies for the NHS 
locally. We welcome broadly the tenets of the bill. 

The Convener: In the normal course of events, 
the witnesses would now be subjected to direct 
questioning from the committee, but we do not 
always run things exactly like that. In the past, we 
have taken what we call round-table evidence, and 
although we have not placed you around the 
whole table, I am aware that the Scottish 
Transplant Co-ordinators Network has a great 
many questions to ask. In those circumstances, I 
encourage all of you to cross-question one 
another and not simply to expect members to 
question you. Obviously, you are each more 
expert in each of your fields than is any member 
and worthwhile questions might occur to you that 
might not occur to us. 

I will ask one or two of the members to kick off, 
but I encourage the witnesses, particularly Lesley 
Logan, to chip in with questions across the panel. I 
am conscious that the evidence from her group 
held more questions than evidence per se. I will 
start with those members of the committee who 
have indicated that they have an interest, but I 
invite any member of the panel to chip in with 
further questions of their own if they think it 
appropriate to do so 

Shona Robison (Dundee East) (SNP): My 
question is more for Jan Warner and Chris Rudge, 
but if other members of the panel want to come in, 
they should feel free to do so. My question is 
about the Human Tissue Act 2004, which 
established the Human Tissue Authority to monitor 
compliance with the act. There are no proposals 
for such a body to be established in Scotland 
although there seems to be an intention that the 
HTA will have a monitoring role in relation to living 
donation in Scotland. I suppose that what I want to 
know is whether NHS QIS or UK Transplant feel 
that that is adequate. Should we be considering an 
independent monitoring body for Scotland or are 
you happy with those arrangements? How will we 
be able to keep the arrangements under review to 
ensure that they are meeting Scotland’s 
requirements? 

Mr Rudge: I think that the arrangements are 
adequate and highly appropriate. As I said, 
transplantation is a UK-wide activity, and in the 
case of living donation the donor may live on one 
side of the border and the recipient on the other 
side. Under the terms of the 2004 act and the 
codes of practice for the Human Tissue Authority, 
we are contemplating something that goes a stage 
further than that, which is known as paired 
donation, where two relatives that are 
incompatible with each other can be matched up 
with another family whose relatives are 
incompatible with each other and the organs can 
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be swapped. That becomes appropriate under the 
2004 act, and that would work far better on a UK-
wide, national basis. That is the view of the 
profession and it is the view of UK Transplant.  

Jan Warner: On regulation and monitoring, the 
standards developed by NHS QIS are unique, in 
that they are the first set of standards that the 
Health Department required the services to 
comply with and, in fact, they remain the only set 
of standards that have a mandatory element to 
them. On that basis, to underpin the standards, we 
have adopted the code of practice referred to in 
the 2004 act, as well as the code of practice 
referred to in the McLean report, and we intend to 
monitor performance against those standards and 
to identify any areas of concern, which we would 
share on a UK basis, because useful things can 
be learned on both sides of the border.  

Shona Robison: How do you see NHS QIS and 
the Human Tissue Authority working together in 
practice? Both will have a monitoring role. Has 
thought been given to how communication and 
liaison will work? 

Jan Warner: It has. We have a series of 
memoranda of agreement with a range of similar 
organisations in which we spell out the way in 
which we will work together, the information that 
we will share, the review of information that we will 
carry out together, who exactly is involved in that 
sharing and what we will do with the output. We 
obviously have a standard format, but we would 
arrange agreements to meet the specific 
requirements of the subject.  

The Convener: Do other witnesses want to 
comment on that area? It is a fairly general 
question. I think that Lesley Logan’s organisation 
had specific questions about part 1 of the bill and 
about the need to obtain permission from the 
procurator fiscal and how that would work. I shall 
now give her the opportunity to express those 
concerns and we shall see whether anyone else 
on the panel wants to say something about that 
area.  

Lesley Logan: Essentially, the co-ordinators’ 
concern was about the fact that they work alone, 
in the night, in hospitals spread around Scotland 
and in isolation, and we have never had to obtain 
written consent from the procurators fiscal before. 
Verbal consent over the telephone, given either to 
the donor co-ordinator or to one of the clinicians—
usually an intensive care clinician—has been 
sufficient. A lot of the comments from the 
transplant co-ordinators network are about 
operational issues. Having subsequently spoken 
to various people, I think that there are workable 
solutions. We obviously keep donor records quite 
separate from medical records, in safe 
environments, and we want to know that we can 
close those records within a reasonable time. 

Therefore, we hope that obtaining written consent 
from the procurator fiscal will be done in a timely 
fashion.  

Dr Jean Turner (Strathkelvin and Bearsden) 
(Ind): I think that consent was normally obtained 
verbally and now it will have to be obtained in 
writing. How will people physically go about that 
and how quickly will they be able to obtain it? Is 
there a time limit on verbal consent being followed 
up with written consent? 

Lesley Logan: We are assuming that the 
consent from the procurator fiscal will be faxed to 
the donor hospital, to the consultants, clinicians 
and intensivists in charge of the patient and the 
donor co-ordinator. That fax will then be followed 
up with a letter. I think that the explanatory notes 
to the bill say that that should be done within a 
reasonable timescale. Our question is, “What is a 
reasonable timescale?” We would have preferred 
to err on the side of having everything signed, 
sealed and organised within two weeks to a 
month, rather than within six months, which would 
make the process seem never-ending. 

The Convener: As no other panel member 
wishes to comment, I invite Nanette Milne to ask 
her questions on part 1 of the bill. 

Mrs Nanette Milne (North East Scotland) 
(Con): I have a few questions on authorisation, 
which arise from Dr Robertson’s submission for 
NHS Grampian. In relation to situations in which a 
donor has donated a specific organ, there is an 
issue about whether family members would be 
able to give permission for other organs to be 
used in transplantation. Is further legislative 
clarification needed on that? 

Dr Robertson: The documentation was 
ambiguous on that point. If permission had been 
given for the use of only one organ, it would be left 
hanging whether the individual wished to donate 
just that one organ or whether the rest of their 
organs could be used. There was scope for more 
clarity on that. 

Mrs Milne: Do any other members of the panel 
have comments on that? 

Lesley Logan: In obtaining lack of objection, as 
we do at the moment—in future, we will have to 
obtain authorisation—donor co-ordinators spend a 
great deal of time, perhaps more than an hour and 
a half, discussing with the donor family which 
organs they feel they might wish to be put forward 
for donation. We have passed our nationally 
recognised forms to the Executive because they 
will require to be amended. In their training, donor 
co-ordinators are encouraged to sit down with the 
family and go through the list with them. That is a 
more sensitive way of dealing with a family when 
they are suffering acutely from bereavement. 
Although the bill might not be specific, we are 
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quite clear that we would be able to ascertain fully 
which organs and tissues would be made 
available for transplantation. 

Mrs Milne: Would it be helpful for the bill to 
make the position clearer? 

Lesley Logan: That would not be unhelpful.  

Mrs Milne: My other question is about 
authenticating permission for transplantation that 
is given electronically. What further safeguards do 
members of the panel think could be included in 
the bill to ensure that a permission that is received 
electronically is genuine? 

Mr Rudge: UK Transplant has responsibility for 
managing the organ donor register, which is the 
electronic record of people’s wishes. We are 
acutely aware that although the majority of 
registrations on the organ donor register are done 
in writing, an increasing proportion of them are 
done electronically, through the web. At UK 
Transplant, a working party is studying how to 
make that process as robust and reliable as it can 
be. It would appear that the only practicable way 
of doing that is for us to respond in writing to every 
individual who registers on the organ donor 
register electronically to confirm the details that we 
believe they have given to us and to give them the 
opportunity to point out whether an error has been 
made. That will be an expensive business. 

Mike Rumbles (West Aberdeenshire and 
Kincardine) (LD): The bill does not mention the 
organ donor register. Is that a difficulty? Should 
the bill mention the register? 

Mr Rudge: The bill does not mention the 
register, although the explanatory notes do. May I 
bring up a potential difficulty that I have on that 
issue? 

The Convener: That is what you are here for. 

Mr Rudge: Section 8 of the bill says that 
“A request by an adult that a part of the adult’s body be 
used after the adult’s death for transplantation” 

should be  
“in writing signed by the adult” 

to count as authorisation, but the explanatory 
notes say: 

“This section provides that written requests made by the 
adult before the coming into operation of the provisions in 
sections 3 and 6 should count as if they were 
authorisations … This ensures that all current decisions by 
adults to carry a donor card or register on the NHS organ 
donor register will count as authorisations”. 

The bill states that the written authorisation must 
be signed, while the explanatory notes imply that 
registration on the organ donor register is enough, 
but, at present, people who register electronically 

do not sign. There is a disparity between the 
explanatory notes and the bill.  

On the specific question of whether it would be 
helpful if the organ donor register was mentioned 
in the bill, I believe that it would be. It would be 
helpful to have an absolutely clear and explicit 
statement that an individual who has appropriately 
put their name on the organ donor register has 
thereby given authorisation. 

14:30 
Mike Rumbles: That is helpful. I asked the 

Executive officials about that last week, but they 
did not think that such a measure was necessary. 
However, I agree with you that it would be helpful. 

I also asked the officials why section 8 is in the 
bill, given that section 6 states: 

“An adult may authorise the removal and use of a part of 
the adult’s body”. 

That is clear, but section 8 seems to duplicate it. 
Do you have any thoughts on that? 

Mr Rudge: One of the issues that we have had 
in the past has been the status of the 12.6 million 
names that are on the organ donor register. 
Section 8, particularly if it specified the organ 
donor register as being an appropriate method by 
which authorisation has been given in the past, 
would make those 12.6 million names valid into 
the future and would carry on the validity of the 
organ donor register. 

Lesley Logan: It is worth noting that 25 per cent 
of Scots are registered on the organ donor 
register, which is the highest percentage in the 
UK. 

Mr Rudge: Some codes of practice state 
specifically that the organ donor register should be 
consulted whenever a patient is in a situation in 
which organ donation is a possibility. However, 
that is not in the legislation, so it is not a legal 
requirement. I am sorry, but I do not understand 
the system terribly well, so I am not sure whether 
codes of practice will be developed subsequently 
to go along with the act or whether the act will 
exist only in its own right. If the act exists in its 
own right, some statement that it is good 
practice—although probably not mandatory—to 
consult the organ donor register would be helpful. 

The Convener: There are bound to be 
subsequent regulations before the measures 
come into force, so we can keep an eye on that 
aspect and follow it through. 

Kate Maclean (Dundee West) (Lab): What is 
the panel’s opinion of the provision under which if 
a mature child or adult leaves no record of their 
wishes, a hierarchy of relatives can be consulted. 
Lesley Logan probably feels a bit picked on, but I 
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would like to hear what she has to say about that, 
because, as she said, she works in the field and 
the bill will be a working document for her. All the 
submissions that we have received so far 
generally welcome the fact that a hierarchical 
structure of relatives will be on record, but her 
submission mentions the difference between the 
hierarchical structure in Scotland and that in 
England. I would like her comments on that. 

For clarification, Lesley, will you say what 
happens at present when a person leaves no 
authorisation? How is authorisation obtained from 
relatives or next of kin? I always assumed that 
whoever I put down as my next of kin when I go 
into hospital or on my passport would be consulted 
about what would happen if I died. 

Lesley Logan: Potential donors end up in that 
situation generally because of a traumatic event, 
such as an intracranial haemorrhage or other such 
bleed in the head due to a road traffic accident, for 
example. Stereotypically—although I hesitate to 
use that word—the donor co-ordinator will come 
across all the relatives who have descended on 
the intensive care unit after receiving the call, 
asking them to come quickly, from the next of 
kin—the dad, perhaps, or a brother or sister. Up to 
15 relatives and friends might be present when the 
donor co-ordinator arrives. Current practice is that 
we try to ascertain from that sea of faces—most of 
them will be crying and very upset—which people 
are, as it were, the most important. Having 
ascertained who is the spouse or son or whatever, 
we try to encourage those who are peripheral to 
our conversation to go away and have a cup of 
coffee or something. In that way, we can generally 
reduce the number of people in the room before 
we have the conversation. 

We know that, of those families who have 
discussed the issue prior to such a terrible time, 
about 90 per cent support organ donation. It is 
almost unheard of for people to go against the 
wishes of a loved one who is known to be on the 
organ donor register. As a matter of routine, donor 
co-ordinators in Scotland check the register either 
prior to or at some point during the process of 
talking to the family. 

In some situations, there might be dissent 
among the family, for example with the father 
saying no and the mother saying yes. The process 
takes so long because the co-ordinator must then 
sit down and discuss with the family what sort of 
person their loved one was, whether the person 
was generous and so on. If, say, the loved one 
was a teenager whose wishes are unknown, we 
might ask whether the issue could have been 
discussed with any friends. Generally speaking, I 
would say that a conclusion eventually emerges 
from such situations. 

Families might consent for only some organs to 
be transplanted. That is a matter of individual 
choice; the donor co-ordinator’s job is to help the 
family to reach the decision—either yes or no—
that is right for them. Following that, the co-
ordinator will be involved in organising the process 
of retrieval. A team of specialist doctors and 
nurses retrieve the organs, which are then sent to 
the part of the country in which the transplantation 
is to take place. 

By providing for a slightly different process of 
authorisation, the bill will give us the ability to have 
a slightly different conversation with the family. 
The bill will also strengthen the weight that is 
attached to the loved one’s wishes, with which we 
would always want to comply. However, we still 
need to iron out in our heads how far we would 
want to be able to take that. 

Situations in which one next of kin says yes and 
another says no will still be difficult for two 
reasons. First, the family is important to us 
because, without their support, we could miss 
important issues in the family history of the 
potential donor. We want to ensure that 
transplants are as safe as possible, so we want 
the family’s support. Secondly, we do not want to 
be put in the position of saying, “Your loved one 
wanted to donate their organs and tissues so, 
although it goes against your wishes at this terrible 
time, we will go ahead anyway.” Sensitive 
handling is required because the greater good will 
come from increasing the number of people who 
might be saved by the gift of life that a transplant 
offers, so we do not want the adverse publicity that 
might come from removing organs without a 
family’s support. For those reasons, the process of 
discussing with the family—however long that 
discussion takes—will still be required. 

Kate Maclean: What I am trying to get at, I 
guess, is that the bill provides for a hierarchy of 
relatives, whereas families are different, or 
disparate, and include estranged relatives. The 
hierarchy of relatives that is written into the bill 
might be okay for some people, but it is certainly 
not the hierarchy that I or others would choose. 
Ultimately, might not providing such a hierarchy 
make things more difficult, given that people might 
then claim that their place in the hierarchy gives 
them more rights over the decision than another 
person has? Will the bill actually make things 
easier? 

Lesley Logan: We think that it will make things 
easier. There are other considerations that we 
have not touched on, such as those around 
cultural and ethical differences. For example, 
should we speak to the gentleman in a Muslim 
family even though the lady might be the next of 
kin? We train our co-ordinators to be able to deal 
with a range of issues. 
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All that the proposal does is to give us a 
framework that we can work within. When we 
enter that room of 15 people, it will allow us to say, 
“I want to speak to the husband and wife and then 
I want to speak to the children.” Sometimes, you 
have to split families into different rooms and 
speak to people individually before bringing them 
together for a consensus. 

Kate Maclean: Who in the hierarchy would have 
the first decision, a mother or a father? 

Lesley Logan: We do not approach it in such a 
black-and-white manner. The decision that is 
made has to be the right one for both of them. 
Sometimes, that involves a compromise for one or 
other of them. Generally, we ask questions about 
the child such as what they were like, what things 
they were involved in, whether they were scared of 
needles and whether they wanted to donate blood 
or bone marrow, which they might have wanted to 
do if there was a child at school with leukaemia. 
Those questions enable us to develop a picture of 
the child and, during that process, most families 
enter into the debate and reach a natural 
conclusion. 

Dr Metters: Mike Rumbles commented on the 
need for sections 6 and 8. I would suggest that 
they are needed. Section 8, in particular, 
legitimises consent that is given before the act 
comes into effect. Reading that section, I 
immediately looked at part 5 of the bill, which 
amends the Anatomy Act 1984, and saw that it will 
need a similar section if we are not going to 
disallow consents relating to anatomy that have 
been given before the date on which the new 
section will come into effect.  

On another issue, the consent arrangements for 
transplantation are less rigorous  than the consent 
arrangements for anatomical examination. That 
must be right, because one is for preservation of 
life and one is for other purposes. In that regard, 
the higher requirement in section 48 is entirely 
appropriate, when compared with the life-saving 
potential of the consents that are given in the 
transplant section. 

Mr Rudge: I agree with Lesley Logan that it will 
be helpful to have a defined hierarchy in a clear 
legal framework. I ask for clarification of one issue. 
Nowhere in the bill do I see a statement that says 
that although the hierarchy defines appropriate 
authorisation, it does not carry with it an obligation 
that donation will follow. As Lesley Logan said, 
there can be some difficult family situations in 
which a compromise cannot be reached. The law 
might be quite clear that the person at the top of 
the hierarchy has given authorisation for donation 
to proceed, but the practicality of the situation 
might be that it would be quite wrong to proceed 
with donation because the rest of the family are 
too upset. It would be helpful if the bill explicitly 

said that authorisation does not imply an obligation 
that donation for transplantation must follow. 

The Convener: You are saying that simply 
getting one tick on your list does not mean that 
you should go ahead with the transplant.  

Mr Rudge: Precisely. Normally, of course, that 
is what would happen, but I would like it to be 
made clear that, if the co-ordinator’s professional 
view of the situation is that donation is not in the 
best interests of everybody— 

The Convener: You do not want the co-
ordinator to be bound by the authorisation. 

Mr Rudge: Precisely. 

The Convener: Dr Blatchford, you sit on an 
ethics committee. Do you have any comments 
about any of this? 

Dr Blatchford: I agree with Her Majesty’s 
inspector of anatomy’s comment that the duty of 
preservation of life is the greater one. However, 
from the point of view of ethics, we are more 
interested in research and the use of tissues, so I 
would want to stand back from this issue. 

The Convener: You are not involved in the 
human response at the point of transplant. 

Dr Blatchford: No. I am quite comfortable with 
the issue of compromises that has been 
mentioned and the points that have been made 
about sensitivity and so on. However, that is not 
what I was here to discuss originally. 

The Convener: Kate, as you kicked all this off, 
would you like to come back in at this point? 

14:45 
Kate Maclean: Just on one specific issue 

concerning parents. Last week, the Executive said 
that if two parents could not agree, a transplant 
would not go ahead. If somebody’s parent had not 
seen them for X years and the parent who had 
care of the child authorised the donation to go 
ahead, why do you think that the estranged parent 
should be able to veto that? 

Mr Rudge: Those would be very difficult 
circumstances, and the matter would have to be 
discussed on a case-by-case basis. Although, in 
principle, I agree with what you say, there may be 
occasions on which the greater good is served by 
not proceeding. 

Lesley Logan: We have run a successful 
schools education programme for the past two to 
three years. Every secondary school in Scotland 
has received an information pack and co-
ordinators regularly go into schools to give fifth-
year pupils the facts about organ donation and 
transplantation. In at least three cases in Scotland, 
donations following a death have gone ahead 
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because someone was able to tell the donor co-
ordinator what their sister or father wanted 
because of a visit to a school. That is to be 
encouraged. 

Mike Rumbles: We will come on to consider the 
word “authorisation”, which is what this is all 
about. Kate Maclean talked about somebody 
being able to veto somebody else’s authorisation. 
That seems strange to me, too. The bill’s 
provisions are based on the wishes of the 
individual, not necessarily the consent of the 
relative. Are we not trying to find out what the 
wishes of the deceased person are likely to have 
been? The hierarchy seems sensible to me if we 
want somebody to give that kind of authorisation, 
but it does not seem right to me if somebody else 
further down the list can somehow veto an 
authorisation. That could lead to the clinicians not 
going ahead with a donation because somebody 
in the family who is lower down in the 
authorisation hierarchy vetoed it. 

The Convener: Lesley Logan is the one who is 
on the ground, although Chris Rudge will want to 
come in on this issue as well. I assume that, in the 
circumstances that have been described, the 
decision would depend on how far down the 
hierarchy the veto was attempted. A view would 
be taken of the circumstances at the time and, 
even if almost the entire family—including a 
second cousin, twice removed—was feeling a bit 
upset about it, the donation might still go ahead. 

Lesley Logan: Yes. The most important things 
are that the person has spoken to their loved ones 
about donation and that we know that he or she is 
on the organ donor register, so that we can say 
that it would be against their wishes for the 
donation not to go ahead. People do not often go 
against the deceased person’s wishes—it is 
almost unheard of. 

Mr Rudge: I am sure that, on the vast majority 
of occasions, the person who is highest in the 
hierarchy will have the legal authority to give the 
authorisation, which will be followed through. 
Nevertheless, I am sure that Lesley and I have 
both been in situations in which the families have 
been so divided, hostile, upset, angry, disturbed 
and distressed that to take the patient to the 
operating theatre and take their organs out just 
has not been the right thing to do, despite the fact 
that legal authorisation has been obtained from 
the person who is at the top of the hierarchy. 

The Convener: I think that we can now move on 
to a slightly different issue. 

Janis Hughes (Glasgow Rutherglen) (Lab): 
The evidence from NHS Grampian talks about the 
fact that there is no mention in the bill of non-heart 
beating donation. You say that the omission may 
be intentional but you have expressed concerns 

about it. Do you think that the wording in the bill is 
sufficient to allow the preservation of organs, 
especially for non-heart beating donations? 

Dr Robertson: Although the phrase was 
expected to be a catch-all, it is not quite that and 
there might be exceptions. There is room for a 
little bit of clarification. 

Janis Hughes: The phrase is not mentioned in 
the bill, but the bill does talk about the 
preservation of organs prior to potential 
harvesting. 

Dr Robertson: It is also down to the 
establishment and quite specific definition of brain 
death. There will be situations in which an 
individual will not quite meet the specifications, 
although death is inevitable and predictable and 
there are opportunities for transplantation. It is a 
matter of clarifying things so that a decision is not 
bound by a terribly rigid structure that does not 
enable the outcome that everybody might desire. 

Janis Hughes: Section 13 stipulates that only 
the “minimum steps” may be taken and that the 
“least invasive procedure” should be used to 
preserve organs. Are you saying that the section 
does not go far enough to cover your specific 
concerns? 

Dr Robertson: There are two issues. The 
criteria for brain stem death are quite specific, but I 
wonder whether the bill is too specific. The other 
issue is the minimum procedures that can be put 
in place to enable the organs to be valuable 
without going against the bill’s ethos and doing 
something that is to the organs’ benefit but not to 
the individual’s benefit. Exactly what should 
minimum intervention look like? It is difficult to be 
specific about the territory—it is a matter of 
enabling without violating. 

Janis Hughes: Do any other panel members 
want to give their views? 

The Convener: You do not have to, but you 
have an opportunity to do so. 

Janis Hughes: I ask whether they want to do so 
because only NHS Grampian mentioned the issue. 

Mr Rudge: The first part of the section is the 
key. It begins: 

“Where part of the body of a deceased person”. 

The bill does not set out to define how death is 
diagnosed or certified, which is probably wise. 
There are existing professional guidelines on the 
diagnosis of death that are in the process of being 
refined. However, the bill refers to 
“the body of a deceased person”. 

Under the section, the preservation of organs for 
potential transplantation cannot carry on unless 
the person is declared dead, which is okay. 
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Janis Hughes: So in your view the stipulations 
in section 13 go far enough. 

Mr Rudge: Yes. 

Mr Kenneth Macintosh (Eastwood) (Lab): Is 
there an issue—or has there been an issue in the 
past—to do with whether maintaining for 
transplantation the organs of somebody who is 
dying is ethically sound? I am talking about organs 
being maintained for the benefit of a possible 
transplant rather than for the benefit of the patient. 

Dr Robertson: That was the crux of my 
response. 

Mr Macintosh: Has there not been an ethical 
decision that doing so is improper? Am I jumping 
the gun? 

Mr Rudge: I am afraid that I cannot comment on 
the situation in Scotland, but the interpretation of 
the ethical and legal situation in England is that 
treating an individual while they are alive in a way 
that is not in their best interests purely for the 
purpose of transplantation would probably be 
illegal. The matter has not been tested in court, 
but that is the legal advice. However, that does not 
apply to section 13, which applies to a person who 
has died. 

The Convener: We will have witnesses from the 
Law Society of Scotland’s committee in the future. 
It would probably be useful to ask future witnesses 
that question. 

Dr Turner: I want to ask about definitions. I think 
that NHS Grampian said that things seemed to be 
clear with respect to tissue and organs, but that 
there are perhaps other areas in which things 
might not be as clear. I am thinking of joints, 
muscles, prostheses and pacemakers. The 
research ethics committee of NHS Grampian 
commented on the status of the placenta. Will 
NHS Grampian comment on that? 

Dr Robertson: Our thinking was that there is an 
assumption that organ tissue and tissue are 
something small, whereas organs are solid and 
defined. A joint might be quite large in magnitude 
and perhaps not what people think of as tissue. 
We wanted to ensure that what was written down 
captured the fact that tissue might include quite 
substantial tissue around a joint or organ. 

Dr Turner: That relates also to whether there 
should be a record of the retaining of blocks of 
tissue. There was a debate about where such 
records should be kept. 

Would any other witness like to comment on the 
removal of tissue? 

Jan Warner: We have debated at great length 
how big a sample is, although more in relation to 
post-mortem examinations. Eventually, 
pathologists concurred that no professional 

following professional guidelines would take a 
sample bigger than was required for a particular 
investigation, and an audit of the size of samples 
that are taken in practice identified that they are 
very small. We supported including tissue samples 
as part of the medical record and including joints 
as an organ of the body, the taking of which would 
require authorisation. That does not relate 
particularly to the section of the bill that we are 
discussing, but certainly in relation to post 
mortems, the evidence suggests that large pieces 
of tissue are not being taken, so there was less 
anxiety about that. 

Dr Turner: Is everybody happy with the 
placenta being examined? 

Jan Warner: That was another major point of 
discussion. Members of the public had very clear 
views on examination of the placenta. It was 
suggested that for the purpose of the standards, 
on which there have been no legal findings and 
which have not been tested, authorisation would 
not be required to examine a placenta under 26 
weeks and it could form part of the examination of 
the mother. That was the rule of thumb that we 
went by. 

Dr Turner: Do you think that the bill needs to 
state more specifically what we are talking about, 
rather than just the wider aspect of what we 
consider tissues and organs to be? 

Jan Warner: That might be helpful. There is a 
lot of professional guidance, particularly from the 
Royal College of Pathologists, on the subject. One 
has to consider whether to cross-refer to 
professional guidance, which we would expect 
people who are qualified to do such examinations 
to follow—we check that they are doing so—or to 
include the guidance in the bill. There is a fine line 
in relation to how operational one allows the bill to 
become. If one goes down the route of being 
explicit, in how many other cases would one need 
to be far more explicit? 

Dr Turner: The next question concerns 
pathologists. On the one hand they are very happy 
with the bill and what it is trying to do, but on the 
other they would be dealt with much more 
severely than would other medical practitioners if 
they were guilty of malpractice. Would anyone like 
to comment on penalties for not complying? 

The Convener: Do any witnesses have 
concerns about the penalties? 

Dr Robertson: We mentioned them in our 
submission. We said that trends were probably 
more important than single incidents. We should 
consider the motivation behind something and 
whether there is a trend, rather than whether, in 
retrospect, something on one occasion might be 
considered to have been inappropriate. There is a 
fine line there. 
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15:00 
Jan Warner: My experience is that pathologists, 

because of what they have been through over the 
past 10 years, particularly in paediatric cases, 
would welcome the opportunity to demonstrate 
that they comply with up-to-date standards and 
guidance. They recognise that the downside to 
that is that there might be a penalty for not 
complying. However, they are in the unique 
position of being able to demonstrate their 
compliance more explicitly than other professions 
can. Pathologists have been through a tough time, 
but they recognise that it is now time to move on. 

The Convener: That is probably the end of our 
consideration of part 2 of the bill. Shona Robinson 
has questions about part 5 for Her Majesty’s 
inspector of anatomy, Dr Metters. 

Shona Robison: I am concerned about 
authorisation for donating one’s body. Currently, it 
requires verbal consent before two witnesses. 
Concerns have been expressed that the bill’s 
proposal that only formal written authorisation can 
be accepted might deter some people from 
donating their bodies, which would reduce the 
number donated. Are you aware of those 
concerns? How do you respond to them? 

Dr Metters: First, I am aware of the concerns. 
Secondly, there is currently a shortage of body 
donors in Scotland and throughout the UK. 
Obviously, anything that would reduce the number 
of donors would be of concern to anatomists and 
to medical and other health educationists. I get 
phone calls two or three times a week about the 
oral declaration. I am asked, for example, what 
constitutes a valid declaration before two 
witnesses, what is the last illness and so forth. It is 
difficult sometimes to know whether there has 
been a genuine oral declaration in front of two 
witnesses during the last illness. 

Clarity is of absolute importance, so I agree that 
there must be a witness statement. However, we 
could then get into difficulties with people who 
cannot write, for whatever reason—blind people 
are instanced in the bill. It is a difficult area. 
However, the bill’s proposal for a written statement 
by a donor and an accompanying witness 
statement by two independent people written at 
the same time would get over many of the 
difficulties that can arise when there is nothing in 
writing. Often, it is simply a case of someone 
saying, for example, that their granddad had made 
a declaration but they were not sure who else was 
there at the time. Such situations cause many 
practical difficulties for bequeathal secretaries, 
who must deal with requests. When they do not 
know what to do, they tend to ring me, which is not 
a particularly comfortable position to be in. 

The procedure that the bill proposes would be 
an improvement. However, there will undoubtedly 

be cases in which there is only an oral request; 
those would not be taken forward under the bill’s 
proposals. 

Mike Rumbles: The bill plans to retain the post 
of Her Majesty’s inspector of anatomy for 
Scotland, but leaves open the question whether 
the functions are to be carried out by the Human 
Tissue Authority on behalf of Scottish ministers or 
whether a separate post is to be established in 
Scotland. Do you have any thoughts on that 
matter? 

Dr Metters: I had thought that you might ask me 
that. If a separate post were established, it would 
be a small one. It could, of course, be combined 
with other official duties for which someone would 
be accountable to Scottish ministers. That is one 
option. The choice depends, to an extent, on 
decisions that the Human Tissue Authority may 
make in respect of England. A comment that I 
receive from all parts of Great Britain—except 
Northern Ireland, with which I do not deal—is that 
it is nice to have a single inspector covering 
everywhere from Plymouth to Aberdeen, to take 
two extremes. They may not like some of my 
decisions, but they know that those decisions will 
be consistent. 

If the human tissue authority is to appoint a 
single inspector for England, the anatomists would 
say that there would be advantage in Scotland 
linking with that inspector to cover the whole 
United Kingdom. If, on the other hand, there are to 
be regional inspectors in England, the argument 
for having a single inspector for the whole of 
Scotland and part of the UK is much less strong. I 
can report to the committee that without a single 
exception anatomists would like to have a single 
inspector for the whole UK. 

The Convener: Is there anything that the 
witnesses wish to discuss that has not already 
been raised? Are there any aspects of the bill that 
need more scrutiny or any points about which you 
would like us, on your behalf, to ask future 
witnesses? 

Mr Rudge: There is a minor detail that could 
usefully be clarified. Throughout the bill, it is made 
clear that authorisation for organ donation can be 
withdrawn at any time. However, as the process of 
donation gets nearer and nearer, things are also 
happening to the potential recipient of an organ in 
another hospital. There must come a time when 
withdrawal of authorisation for organ removal 
would have potentially catastrophic or lethal 
consequences for the recipient. Although I 
absolutely support the concept that authorisation 
can be withdrawn, there has to be a practical limit. 

The Convener: A point of no return. 

Mr Rudge: Yes. I am not sure how that could 
best be put into practice, but it would be helpful to 
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think about it. I do not know whether Lesley Logan 
has anything to add to that. There have been 
cases in the United Kingdom in which we have got 
awfully close to causing the death of a recipient in 
one part of the country because consent has been 
withdrawn in another part of the country. 

Lesley Logan: The current advice to families 
about withdrawal of lack of objection is that they 
can withdraw at any time until their loved one goes 
to theatre—that is currently the end point. When 
that happens there is no going back, because by 
that time there may be a recipient in theatre—or 
being prepared to go to theatre—elsewhere in the 
country. 

Mr Rudge: The bill says that authorisation can 
be withdrawn at any time. 

The Convener: You have raised an important 
issue. 

Dr Robertson, do you want to raise a different 
issue? 

Dr Robertson: Yes. Historically, the 
communication of results of post mortems and the 
working practices and guidelines around that have 
sometimes been a problem that has led to 
misinformation and misunderstanding. We wonder 
whether the good practice guidance could 
highlight the mechanism for passing on and 
discussing post-mortem findings. 

Jan Warner: On that point, the standards 
contain a fairly detailed section on passing on of 
information not just to relatives and remaining 
family and friends but to general practitioners and 
other people who have been involved in caring for 
the patient, so it may be that the foundation for the 
guidance is already in place. 

Dr Blatchford: Our written submission is 
perhaps not as clear as it might have been, so I 
will sketch out the reason why we raised a slight 
concern about the use of ante-mortem samples in 
a post-mortem context. When a person dies, it is 
clear that consent is needed to do something with 
their tissues or organs. Likewise, if somebody 
goes into hospital and, in the course of another 
procedure, some tissue is taken for a research 
purpose, it is clear that they need to give consent. 

However, what happens if somebody goes into 
hospital, a blood sample or some tissue is taken 
and stored for whatever reason—labs store tissue 
as part of their routine procedures—and then the 
person dies and a researcher wants access to the 
ante-mortem sample because they want to 
investigate some aspect of the death as part of 
their research programme? That piece of tissue or 
blood sample could not be a considered to be a 
post-mortem sample because it was taken ante 
mortem; it is clearly in a grey zone. We would 
appreciate there being in the bill a mechanism that 

would help to shed some light on the status of 
such samples. Our ethics committee has faced 
that issue a few times and there have been 
proposals for the use of stored ante-mortem 
samples in a post-mortem context. That is an 
anomaly that I thought I would draw to the 
committee’s attention and explain our thinking on 
it. 

Mr Macintosh: I have a question for Mr Rudge. 
Do you keep a register of anyone who refuses 
permission or do you keep information about 
people who were on the register but have 
withdrawn from it? 

Mr Rudge: The organ donor register is the only 
register of people who wish their organs to be 
used after their deaths. We have no register for 
people who want to object. If someone registers 
their name on the organ donor register and then 
withdraws, we know about that. Does that answer 
your question? 

Mr Macintosh: I think so. 

Dr Metters: I have three quick points that 
probably should have been in the evidence. The 
first is about the proposals that a body donor 
should be in charge of what happens to their body; 
they are not at the moment. That is very important 
because it is all part of improving the autonomy of 
the individual in deciding what happens to his or 
her body, such as whether photographs can be 
taken or parts kept and so on. Secondly, the bill 
will liberate the unhelpful restriction on training of 
surgeons in joint surgery, which was inadvertently 
written into the 1984 act. Thirdly, the bill will put 
imported bodies—fortunately there have not been 
any so far—in the same category and not outwith 
the law. Those are three very important features of 
the bill. 

The Convener: I do not want the members of 
the panel to suddenly decide that they have 
questions to ask after an hour of discussion; we 
have another panel waiting in the wings. We 
should be as brief as possible. 

Jan Warner: In response to Mr Macintosh I 
would say that there is a real dilemma. In the 
majority of cases we can get authorisation, 
particularly in post-mortem cases. Occasionally, 
however, we cannot and we have a small group of 
people who are in regular contact with us and are 
extremely concerned that a hospital might see a 
need for a post mortem that they are against and 
they find it difficult to know how to make their 
wishes known. They are concerned that the 
hospital might not know who their solicitor is or 
that it might not be able to get that information. 
The service has to address such issues. 

My final point is on disposal, which also came up 
frequently in the course of our reviews. At the 
moment, disposal has to be done respectfully and 
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lawfully. If the hospital goes with the letter of the 
law, that means a yellow clinical-waste bag and an 
incinerator, but the majority of people would not 
find that particularly respectful— 

The Convener: Absolutely. 

Jan Warner: Indeed, it might not be lawful, 
depending on how one views such matters. 
Section 2 of the bill does not refer particularly to 
disposal and, on re-reading it, we wondered 
whether there would be merit in having it refer to 
other documents that do refer to disposal. That is 
an issue of concern, particularly in respect of body 
parts or tissue samples where things can get quite 
complicated. 

Lesley Logan: The process of tissue donation 
is, in some respects, quite separate from the 
process of solid-organ donation. Some people 
cannot donate solid organs and go on to donate 
tissue only. For them, the consent or authorisation 
process will be quite different. Before they leave 
hospital, a family will be asked for a suitable time 
and a telephone number. The tissue co-ordinators 
then get a telephone consent, which is taped. 
There is a lot in the bill about having witnesses, 
although the donor might be at home by himself or 
herself; for example, it might be a man who has 
lost his wife. There would be no provision for 
witnesses in such a situation. That part of the bill 
needs to be teased out further. 

15:15 
The Convener: It will take a minute or two for us 

to swap panels. I thank all the witnesses for 
coming along, particularly Dr Metters for coming 
up from London. 

I welcome the new panel: Murdoch MacTaggart 
is vice-president of the Procurators Fiscal Society; 
Professor Anthony Busuttil, is a member of the 
Human Tissue (Scotland) Bill working party of the 
Law Society of Scotland and, if I recall from my 
previous existence as an advocate, a pathologist; 
Dr Jim Rodger is head of medical advisory 
services of the Medical and Dental Defence Union 
of Scotland; and Dr Calum MacKellar is director of 
research of the Scottish Council on Human 
Bioethics. I will do the same run through that I did 
with the first panel, and ask each of the four 
witnesses to state their interest in the bill and to 
comment briefly on it, indicating their support or 
otherwise, or indicating particular areas about 
which they have concerns. 

Murdoch MacTaggart (Procurators Fiscal 
Society): The Procurators Fiscal Society’s interest 
is that procurators fiscal should have primacy in 
the investigation of sudden and unexpected 
deaths. The society welcomes the bill’s 
acknowledgement of that primacy, and its 
clarification of roles and responsibilities. The bill 

appears to reflect existing good practice in terms 
of organ donation. 

Professor Anthony Busuttil (Law Society of 
Scotland): We welcome the bill, which is clear 
and comprehensive. We have questions about 
one or two aspects of the bill and perhaps one or 
two possible omissions, but generally it is an 
excellent bill. 

Dr Jim Rodger (Medical and Dental Defence 
Union of Scotland): I speak on behalf of a 
membership organisation that exists to give advice 
to doctors, so we do not have a position, other 
than to reflect what is in the bill. However, from our 
point of view the bill is welcome. It consolidates 
matters, which makes it easier for us to interpret 
cases for members. My only concerns are about 
the bill’s legal-offence ramifications, to which we 
will come back in due course; to some extent they 
seem to override the General Medical Council. 

Dr Calum MacKellar (Scottish Council on 
Human Bioethics): I am the director of research 
for the Scottish Council on Human Bioethics, 
which is a charity that was set up in 1997 to follow 
what is happening in Scotland. I should also 
mention that I am a member of the Lothian 
research ethics committee and a lay member of 
the European Union ethics panel in Brussels, and I 
was the successor to the secretary to the working 
party on transplantation of the Council of Europe 
in Strasbourg for a number of years. Globally, we 
are quite happy with the bill, but there are a few 
serious concerns, especially related to section 7, 
to which I will come back later. 

Mrs Milne: The bill proposes that an adult can 
give authorisation for the use of body parts for 
organ donation and transplantation “in writing” and 
“verbally in the presence of … witnesses”. 

Although the Law Society of Scotland agrees 
with that provision, it believes that 
“where the authorisation has been expressed verbally in 
the presence of two witnesses it should be committed to 
writing at the earliest” 

possible “opportunity”, and that such 
authorisations should be 
“dated and notified to the … GP either by the adult or by 
the hospital in which the adult is present.” 

Do you have any views on those comments? 

Professor Busuttil: That question is probably 
addressed to me. The written word is probably 
much more useful than simply having a witnessed 
verbal authorisation. In any case, at some stage, 
all expressed wishes with regard to donations 
should be written down. Who should be the 
recipient of that written document? I think that it 
should be the GP, who will after all be the first port 
of call for the transplant co-ordinator from the 
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hospital. If the GP does not know about it, who 
should? Authorisations should be written down 
and sent to the GP, who should, if possible, also 
be made aware of any revision of an authorisation. 
In short, any authorisation that is verbally 
expressed should also be written down. There 
should also be a repository for authorisations with 
a point of contact for the hospital’s transplant co-
ordinator. 

The Convener: I am interested in those 
comments. As you were speaking, it struck me 
that, on the back of the bill, there will have to be a 
huge campaign to get people to write down their 
consents and to ensure that they are lodged in a 
place where others can find them. Do you share 
that view? After all, if that does not happen, 
people’s consents might well lie in their chests of 
drawers and other such places. 

Professor Busuttil: The bill’s preamble says 
that education is an aspect of the proposed 
legislation; however, with respect, I do not think 
that it says anything about or fulfils any objective 
in that regard. Education of prospective donors 
should be part and parcel of it. 

The Convener: Jean, I should have come to 
you first—I know that you want to ask about the 
role of the procurator fiscal. 

Dr Turner: On verbal consent, the Law Society 
of Scotland felt that a request would need to be 
made in writing before organs could be donated, 
which would require guidance. Moreover, the Law 
Society says that the 
“functions of the procurator fiscal in providing consent to 
removal of a part of a body should be specified”. 

Am I right in thinking that that is not current 
practice? 

Murdoch MacTaggart: The procurator fiscal 
would not give consent in place of a relative. Such 
consent is essentially given from their viewpoint, 
although a death might be reportable to a fiscal 
and a body might be required for a post mortem as 
part of the fiscal’s functions. Transplant surgeons 
who know that a person wishes to donate organs 
will seek to take those organs and will contact the 
fiscal before any post-mortem examination takes 
place to ask for authority to do so. In that respect, 
we are simply talking about the fiscal’s authority; 
that neither replaces—nor purports to replace—
the family’s consent. 

Dr Rodger: As a GP of 20 years’ experience, I 
believe that we must be extremely cautious and 
clear about whether the GP record is the correct 
place to retain such information. In the great days 
in the future when electronic health records are 
universally available to the appropriate people, it 
might be useful to place that information there. 
However, given that at the moment GP records 

are bundles of bits of paper with multiple filings, it 
is perhaps rash to assume that they are the best 
place to store that information. Such a matter will 
need to be discussed with GPs. There are all 
kinds of material—such as, for example, living 
wills—that should be lodged where people can 
access them. As a general practitioner, it is difficult 
for me simply to accept that the GP is the best 
place for that. 

The Convener: The immediate reaction of many 
people might be that a solicitor would be the best 
person with whom to lodge such documents. In 
the circumstances, I do not know whether that 
would work as well. People tend to think of writing 
their will and perhaps part of their will might be the 
stipulation. That would rest with a solicitor and not 
necessarily with a GP. The point that you raise is 
interesting; we need to clarify that. 

Mike Rumbles: What about the NHS organ 
donor register? Is not that the natural place to 
lodge the information? 

Professor Busuttil: I accept that entirely. 

The Convener: The bill does not require that. 

Mike Rumbles: I have made that point last 
week and this week. Is it right for the bill to 
mention that? 

Professor Busuttil: I had intended to make that 
point later. The register and the human tissue 
bank, which is now on a national footing in 
Scotland, must be part and parcel of the regulation 
and so on under the bill, but they are not. 

Dr Turner: I will perhaps ask the obvious. If 
something happens at night and general 
practitioners have opted out of out-of-hours 
provision, how on earth might records be 
obtained? It is sometimes difficult to obtain 
records. In the past, a GP could be phoned for the 
information, because they would still be on call, 
despite having a deputy. Will Dr Rodger comment 
on that problem? 

Dr Rodger: We would have precisely the same 
problem if the information was lodged in a 
solicitor’s office. 

The Convener: Absolutely. 

Dr Rodger: Ready access to the information 
would not be available. In the not-too-distant 
future, when proper electronic records are kept, 
they will be the ideal. They will be available to 
hospital staff and to anybody who needs access. 
However, such a system is a long way away. 

The other major problem with keeping 
information in general practitioners’ records is 
whether it is up to date. To shove away consent in 
a GP’s record does not mean that it is tested 
frequently—it may be 20 years out of date. 
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The Convener: The same can be said of any 
register, whether it is written or electronic. It can 
be assumed only that the record is an accurate 
reflection, unless information to show otherwise is 
provided. 

Professor Busuttil: The working party 
discussed the issue and all the points that have 
been rehearsed. It is sometimes difficult for the 
organ transplant co-ordinator to find out who a 
patient’s GP is. It is impossible to find out who a 
solicitor is in the middle of the night or at the 
weekend. 

The Convener: Absolutely. 

Professor Busuttil: We came down on the side 
of the best possible option and thought that 
electronic records might solve the problem in the 
future. More GPs are moving promptly in that 
direction. 

Janis Hughes: My question is to the Scottish 
Council on Human Bioethics, which has given the 
committee a lengthy paper that details several 
objections to the bill. You are concerned about 
whether it is ethical for a person to give 
authorisation if the individual who has died has left 
no indication of their wishes. You have explained 
clearly why you are concerned. I am interested in 
other panel members’ views, but I ask the 
council’s representative to comment on the 
suggestion in your submission that European 
legislation could be infringed, and on how that ties 
in with the opt-out system that is used in Spain. 
How does that manage not to infringe European 
legislation when you say that the bill would? 

Dr MacKellar: Thank you for that question. The 
European convention on human rights is regulated 
by the European Court of Human Rights in 
Strasbourg. That convention is the main piece of 
legislation that the court considers, but judges of 
the court are allowed to inspire themselves with 
other European legislation that has been drafted 
by the Council of Europe, and by 
recommendations by the Council of Europe’s 
Committee of Ministers. Another important piece 
of biomedicine legislation at the Council of Europe 
is the European convention on human rights and 
biomedicine, which states that, prior to any health 
intervention, there should be informed consent. 

15:30 
The problem arises with presumed consent. 

There are a number of countries where presumed 
consent exists—about two-thirds of European 
countries—but the system is not really advertised 
and the people in those countries do not know 
about the system. If you go to France and ask 
anybody in the street what system they have, most 
people will say that they do not know that 

presumed consent exists in France. I quite often 
go to France and I ask my friends that question; 
some are concerned—even horrified—that 
presumed consent exists and that the state can 
legally and officially take organs from them once 
they are deceased. The problem is that there is no 
“informed” part in the informed-consent procedure 
in France. The system exists, but most people do 
not know about it. In Spain, things are different, 
because many people in Spain speak about 
transplantation. It is spoken about in the churches 
and a lot more in the media. 

Such a procedure can be taken to the European 
Court of Human Rights if it can be shown that 
there was no informed consent. I spoke to the 
former head of the French national ethics 
consultative committee just a few weeks ago 
about the problem of presumed consent in France, 
and he eventually acknowledged that what was 
taking place in France was not ethical. That is 
where the problem lies. 

Janis Hughes: Your evidence actually goes so 
far as to say that 
“the proposed bill seems to have been drafted with the aim 
of increasing the supply of organs for transplantation, or of 
human material for education, training, research or audit at 
the expense of … ethical principles”. 

I do not know whether you heard the previous 
evidence that we had from the transplant co-
ordinators representative. She detailed quite 
specifically the procedure that transplant co-
ordinators go through when someone is in 
intensive care, or has already died as the result of 
an accident, before any decision is taken. She told 
us how long they spend with loved ones, friends 
and relatives, and she described the procedure 
that they go through. Are you saying that, if all that 
time is spent with a relative, detailing what their 
loved one would have wanted in life based on their 
views on various things, it is still not ethical for a 
relative to give authorisation for organs or tissues 
to be used? 

Dr MacKellar: It depends on the circumstances. 
We have also been hearing of the problem that 
arises when children have died or where people 
have lost the capacity to make a decision before 
their death. In such cases, it is important to include 
relatives to try to find out what the different 
possibilities would be. There is also a place for 
relatives to be asked if they know what their loved 
ones wanted. The problem arises when the 
relatives do not know what their loved ones 
wanted, and what would be ethical in that case is 
not to proceed with the transplantation.  

In our evidence, we gave the example of 
elections in Scotland. People in Scotland are 
entitled not to vote, or they are entitled to vote but 
not put any crosses anywhere on the piece of 
paper. That is something that is accepted in 
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Scotland; we are not forced to vote. In some 
countries around the world, people are forced to 
vote, but in Scotland we are not. It would be wrong 
for an electoral officer to go and ask a person’s 
relatives after the election which party that person 
would have wanted to vote for. That would not be 
acceptable, and it is exactly the same for 
transplantation. It would not be acceptable after a 
person’s death to go and ask relatives what that 
person would have wanted.  

What we should do—it is something that we 
would very much encourage and something that is 
happening in Scotland right now—is encourage 
people before they die to make a decision about 
transplantation. That is something that the Scottish 
Executive has already promoted in high schools, 
and figures are going up. In 1995, only 2.25 million 
people were on the organ donor register; in 2005, 
there are 12 million—six times as many as in 
1995, and that has happened in only 10 years.  

We should be encouraging people to think about 
these issues and to put their names on a donor 
register so that we can be sure that that is what 
they want. When people leave the decision to their 
relatives, it might not reflect what they really 
wanted. That was the problem with Alder Hey—
without consulting the families, medical doctors 
assumed what was best for medical research, but 
that is not ethical. Perhaps it was ethical a few 
years ago, but it is no longer ethical. That is why 
we are concerned about section 7 of the bill. I am 
sorry that I am going on a bit—I am getting carried 
away.  

Janis Hughes: I do not disagree that the 
number of people wanting to offer organs prior to 
their death is increasing. However, the number of 
people who need organs is also increasing. You 
draw a sad analogy with the electoral system in 
this country because, after all, we are dealing with 
people’s lives in the bill. We are also talking about 
potentially saving lives. 

Mike Rumbles: We are talking about 
authorisation, not consent. The bill makes it clear 
that when we do not know what the intentions of 
the dead person were, there is a hierarchy of 
people in charge of the body—to put it bluntly, the 
next person down the line is legally allowed to 
authorise consent. The position taken in the bill is 
that there is no presumed consent. In paragraph 
17 of your submission—and you have repeated 
this verbally—you say that such power of 
authorisation  
“may be open to a legal challenge at the European Court of 
Human Rights under the European Convention of Human 
Rights” 

and you mention various articles, such as article 8, 
on the 
“Right to respect for private and family life”. 

Who would take that course? Surely that is a red 
herring? If there is a clear legal hierarchy, as we 
discussed earlier, and someone is legally entitled 
to authorise the donation of organs, who would 
then make the legal challenge and on what basis?  

Dr MacKellar: Article 5 of the European 
convention on health and biomedicine states: 

“An intervention in the health field may only be carried 
out after the person concerned has given free and informed 
consent to it.” 

Mike Rumbles: That refers to a living person. 

Dr MacKellar: Yes. In the spirit of that European 
convention on health and biomedicine, it also 
refers to the donation of organs after death. 

Mike Rumbles: But one could also say that in 
the spirit of that convention it is the person who is 
in charge of the body who gives consent. 

Dr MacKellar: That would have to go to the 
European Court of Human Rights to be decided. 
We did not say that such a challenge would be 
successful in the European Court of Human 
Rights, but that the law would be open to a 
challenge. 

Mike Rumbles: I would still like to know who 
would make such a challenge. 

Dr MacKellar: We could. 
Kate Maclean: Some of my question has 

already been answered. It would be highly unlikely 
that a relative would give consent for an organ to 
be released for donation without having some idea 
that that is what the dead person would want. It 
must be difficult to allow a relative’s organ to be 
released for donation when you have been 
recently bereaved. It is difficult to think of the body 
of the person that you loved being cut up and 
having its organs taken out. I cannot believe it 
likely that anybody would take that decision 
flippantly or maliciously. I imagine that people 
would err on the side of caution rather than saying, 
“Take any organs you want.” Are you not 
suggesting circumstances that will not arise? What 
circumstances can you imagine in which 
somebody would act maliciously or flippantly? I 
just cannot see it. 

Dr MacKellar: I agree entirely. I do not think that 
that is very likely. Unlikely cases do occur, 
however, and the law should be careful enough 
also to address those unlikely cases, even though 
there might be only a very small number of them.  

There is a problem with the manner in which 
relatives make their decisions—you are right to 
say that it is very difficult for them to do so—and it 
would be interesting to find out how they make 
their decisions. Paragraph 10 of the policy 
memorandum that was distributed to us states: 

“For reasons which are not entirely clear, but which may 
be related to the effect of issues surrounding retention of 
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organs at post-mortem examination, in … Scotland, the 
relatives’ refusal rate where the deceased’s wishes are not 
known has risen from just over 30% in the early 1990s to 
around 49% now.” 

Relatives are trying to make a difficult decision, 
and they can sometimes be at a loss as to how to 
do that. We can see that in the variation rates of 
what people do and do not consent to. We in the 
Scottish Council on Human Bioethics are 
concerned that anything done to the body should 
reflect the wishes of the deceased person. If there 
are some cases where the deceased person’s 
wishes to do nothing are not respected, there 
would be ethical problems. 

The Convener: Surely this is the point of the 
bill. When we talk about the hierarchy, we use the 
words “consent” and “authorisation”. In truth, is the 
exploration with that hierarchy not to do with what 
the views of the deceased person might have 
actually been, even if they were not written down? 
We perhaps ought to be careful with how we use 
the words “authorisation” and “consent” in this 
regard, when we are talking about the deceased’s 
relatives. Surely the point is that, in the absence of 
any explicit instructions, it will be explored with the 
family what the person was like in life and how 
likely or otherwise it might be that they would have 
wished a certain decision to be made. 

Dr MacKellar: But why did the person not give 
explicit consent before they died? 

The Convener: You are assuming that, if 
people do not give explicit consent, it means that 
they are opposed. That is not necessarily the 
case, however.  

Dr MacKellar: It is not necessarily the case—
that is the problem.  

Dr Rodger: I do not want to speak for the 
transplant co-ordinators, who spoke for 
themselves earlier, but I am sure that you have 
been made aware of the intense efforts that are 
made to gain knowledge of the wishes of the 
deceased person. That is done in a family 
situation. It seems extraordinary to me that a 
family would not at least have an appreciation of 
the deceased’s wishes, particularly any objections 
to transplant. Medical and nursing professionals 
agonise intensely over these matters, and they 
explore the issues fully. I am aware that there 
might be a lack of knowledge, but that is their 
professional role. Ethics, as an institution, 
changes: our ethical values change over the 
years. That is what society is about. It sets new 
ethical values and changes existing ones. Simply 
calling something unethical yesterday does not 
make it unethical tomorrow.  

The Convener: I wish to explore that. I will bring 
Professor Busuttil back in but, before I do so, I 
would like to ask you, Dr MacKellar, if we can turn 

the situation on its head. You speak about a lack 
of consent and the possibility of the family making 
a decision when there is no explicit consent. As 
we have already heard this afternoon, if the family 
is in considerable distress, notwithstanding explicit 
consent having been given, the likelihood is that 
the donation and the transplant will not go ahead, 
because it would not be appropriate given that 
family’s distress. In those circumstances where 
there is explicit written consent, would you insist 
that, notwithstanding the distress to the relatives, 
the transplant must go ahead?

Dr MacKellar: That is what the bill suggests.  

15:45 
The Convener: Do you think that that is the 

right position to take? 

Dr MacKellar: We are discussing what to 
prioritise: the wishes of the deceased person or 
those of the relatives. It is the view of the Scottish 
Council on Human Bioethics that the wishes of the 
deceased person should take priority over those of 
the relatives.  

The Convener: So you think that it would be 
proper, notwithstanding the extraordinary distress 
to the family, to put the wishes of the deceased 
person before those of the family. Some 
committee members might think that that is the 
right thing to do, but we have heard evidence that 
it is highly unlikely that that would happen in 
practice. You are saying that it should happen, 
notwithstanding the distress that that would cause. 

Dr MacKellar: The situation that you describe is 
highly unlikely, because many families would want 
the wishes of the deceased person to be 
respected. However, in the small number of cases 
that we are talking about, we say that the wishes 
of the deceased person should be put first. 

The Convener: Interesting. 

Professor Busuttil: The word “authorisation” is 
important—we are happy that it was used rather 
than the word “consent”, because people in such 
situations authorise; they do not consent. 

The Convener: We heard earlier that consent 
could be withdrawn at any point. There was a brief 
discussion of what might be regarded as a point of 
no return—the point at which the recipient patient 
has been prepped beyond safety. It was argued 
that, in those circumstances, there should not be 
an ability to withdraw consent. Will you comment 
on that? Do those who are here in a legal capacity 
agree with that? Should the bill state explicitly that 
consent cannot be withdrawn beyond a certain 
point? 

Dr Rodger: I listened to that discussion, during 
which it became clear to me that the decision on 
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that should be for the transplant team. There will 
be a stage at which the recipient is beyond 
recovery. The matter is the responsibility of the 
team that looks after the recipient. Once the 
decision has been made to donate, the most 
important person is the one who is receiving the 
organs. Therefore, the principal aim must be to 
keep the recipient alive and in the best condition to 
receive the organs. The decision is a technical one 
that can be made only by the transplant team—
only that team can decide when they need to 
move within the next 20 minutes or half an hour if 
the recipient is to be kept alive. 

The Convener: So you want at least an 
acknowledgement that consent could not be 
withdrawn right up until the last gasp. 

Dr Rodger: Absolutely—if that happened, that 
would be extremely unfair. 

Mike Rumbles: I think that there is a confusion 
here. Correct me if I am wrong, but my reading of 
section 6 is that an adult can withdraw consent in 
writing. If I carry a donor card, I have authorised 
such procedures, but if I change my mind, I can 
withdraw that authorisation in writing. However, in 
section 7, which is about authorisation by the 
adult’s nearest relative, I cannot see such a 
provision. 

The Convener: It might be worth exploring 
whether relatives can withdraw consent. 

Mike Rumbles: That is what we are discussing, 
but it is not in the bill. 

The Convener: We discussed the issue with the 
previous witnesses. We must ensure that we 
understand the issues. The previous panel were 
clearly having a discussion about the withdrawal of 
consent during, or at least in the early stages of, 
the transplant process. 

Shona Robison: We need clarification on the 
issue, particularly to give back-up to those on the 
ground—the matter should be covered in the bill. 

The Convener: I have another question that 
arises out of the evidence that we heard earlier 
about the clarification of the legal position on the 
preservation of organs. We heard an explicit 
statement from, I think, Her Majesty’s inspector of 
anatomy that medical intervention when 
somebody dies simply to ensure that organs are 
subsequently available for donation is a criminal 
matter in England. Nobody on that panel could 
clarify whether that is the case in Scotland. Can 
anybody on the present panel do so? 

Professor Busuttil: If a dead donor is to be 
useful for donations, certain actions need to be 
taken. First, the body may have to be removed 
from the mortuary to a clean mortuary—the 
procedure cannot be done in all hospital 
mortuaries. Secondly, you may have to introduce 

cannulae to flush the body. That must be done if 
the organs from a dead body—a non-beating 
donor—are to be useful. Some tissues, for 
example a joint or tendons, can be used without 
that, but if you are thinking of using heart valves or 
the pancreas, for example, you have to flush the 
body. However, there is no provision in the bill for 
that. The transportation of bodies from A to B, their 
manipulation and the insertion of solutions and 
cannulae post mortem need to be part and parcel 
of the bill, but they are omitted. 

The Convener: Does anybody else want to 
comment on that? 

Dr Rodger: The ethical position is quite clear: 
people should not be kept alive simply to be 
harvested. 

The Convener: Would anybody like to comment 
on the differential authorisation that is required for 
transplant and post-mortem use of a body? 

Professor Busuttil: The bill does not state the 
form of authorisation that is required for post-
mortem examination with the consent of the 
relatives. All the health boards in Scotland have a 
different form. Doctors move from A to B and B to 
Z, and it would be anomalous if they had to learn 
what the form says in each hospital in which they 
work. Autopsy forms should be centralised and co-
ordinated, bearing in mind the explicit guidelines of 
the Royal College of Pathologists, the bill and 
other nuances of Scottish practice. Co-ordination 
and arrangements for authorisation from the next 
of kin for autopsy and post-mortem examination 
should be part and parcel of the bill, and possibly 
subsequent regulations. 

The Convener: Are there any other issues? I 
raised three that arose from the previous panel’s 
evidence. Are there any specific points that you 
wish to raise that we have not already covered? 

Professor Busuttil: I have one or two points. 
First, we get organs not only from Scotland and 
England, but from abroad, including from Europe 
and India. What trans-territorial arrangements will 
there be to ensure that the people we work with 
elsewhere follow the same ethical, moral and legal 
principles? There is nothing in the bill about that. 
We send our organs away and they send us their 
organs, thank you very much. If we are to receive 
organs, we want to be absolutely sure that they 
are above board, but there is nothing specifically 
on that in the bill. 

The Convener: If it came to your attention that 
you had received an organ for transplant that had 
been harvested in a way that was regarded here 
as profoundly unethical, what would the medical 
practitioners do? Would they go ahead with the 
transplant, would they refuse or what? 

Professor Busuttil: It depends—that is the 
usual answer. It depends on whether the recipient 
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has already been prepared. If he has no kidneys 
any more and you have a compatible kidney, your 
hands are tied behind your back—you have to 
insert that kidney. It is the same with a liver. Such 
a situation should be pre-empted before the organ 
is sitting on the table and the patient is in theatre 
waiting to receive it. 

The Convener: What was your other point? 

Professor Busuttil: It is on museums and 
teaching. What provisions are there on the use of 
specimens in museums? The Royal College of 
Surgeons of Edinburgh is full of specimens. Every 
pathology department up and down the country 
has loads of specimens. How will they be 
regulated? Specimens have a shelf life. What do 
we do with them afterwards? Will they be put in 
the yellow bags that were mentioned earlier, which 
would upset not just sensitivities but religious and 
ethnic beliefs? A Jewish person or a Hindu would 
object very strongly if organs that they had kindly 
donated were incinerated. We need to think about 
disposal and museums. 

On a different point, not a fortnight passes by 
but somebody phones and says, “I wish to donate 
my body to medical science.” They do not mean 
anatomy. They do not mean transplantation. What 
do we do about that? I assure you that, once a 
fortnight, we get a call and we do not know what to 
do with those people. We try to channel them to 
anatomy, but they say that that is not what they 
want. They do not want to be dissected; they want 
their brains or organs to be used. There is an 
element of that which is missed in the bill, and 
there is an opportunity to consider the donation of 
entire bodies for medical science. Can I go on? 

The Convener: Yes. 

Professor Busuttil: We also mention the 
requirements of the procurator fiscal. Where are 
those enshrined? 

Murdoch MacTaggart: They are not enshrined. 
That is beneficial, as it means that the procurator 
fiscal is not restricted in his role of investigating 
deaths, rooting out criminality and establishing 
whether deaths have been caused by criminality 
or by the fault of another person. There is no 
restriction on the fiscal’s ability to investigate 
deaths for the purpose of fatal accident inquiries, 
and so on. It is to everyone’s advantage—to the 
public’s advantage overall—that there is no such 
restriction. People who work in the medical legal 
field are aware of the fiscal’s role, and it is to the 
advantage of the public in general and of the 
operation of the fiscal in particular that those 
requirements are not enshrined. 

Professor Busuttil: However, the question is 
how doctors from outwith Scotland know what the 
fiscal wants. Is it the same thing that the coroner 
wants, or is it quite different? Should there be a list 

of things? I accept entirely what you say; however, 
there must be some guidance that every doctor 
gets. At present, we do not have that. 

The Convener: That takes us back to 
education, which you raised earlier. 

Murdoch MacTaggart: There is a publication 
from the Crown Office and Procurator Fiscal 
Service, which provides fairly basic information. I 
know from my experience and that of other 
members of the Procurators Fiscal Society that 
fiscals speak to doctors, as part of their education, 
about the role of the fiscal. No doubt, that will 
continue when the bill is passed. 

Professor Busuttil: Another problem is that 
there is currently a moratorium among the fiscals 
in terms of homicide cases—and sometimes 
section 1 of the Road Traffic Act 1999—on 
donation of organs. The relative says, “Please, 
please, please. It’s only a head injury that this 
gentleman’s got. I want his liver or heart donated.” 
However, under the current Crown Office 
regulations, the fiscal says, “No, you cannot have 
that.” There are obviously important aspects, such 
as the offence and so on; however, as we have 
shown in Edinburgh, there are ways in which we 
can get round such things, although not in every 
case. We are asking whether there should be 
some leeway in terms of that moratorium on 
homicide cases— 

The Convener: I am sorry, but I do not follow 
what you are talking about. 

Professor Busuttil: I am sorry. If a gentleman 
has died as a result of an obvious homicide, his 
organs cannot be donated, even if that is what his 
relatives wish. Often, they are excellent organs for 
donation. 

The Convener: It has nothing to do with the 
reason for the homicide. 

Professor Busuttil: No, it has nothing to do 
with the reason for the homicide. We would like 
that situation to be changed, as it would help the 
relatives substantially if they knew that their 
nearest and dearest who had died so horribly 
had— 

The Convener: I have a vision of what defence 
lawyers might do in a situation in which half the 
remains are no longer available for hypothetical 
examination. That might be a legal issue. 

Professor Busuttil: That is the reason for the 
moratorium; however, we would like a rethink on 
that. 

My next question is whether blood is a tissue. 

The Convener: Is blood a tissue? That can be 
added to Jean Turner’s questions about 
definitions, for clarification. 
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Professor Busuttil: Medically speaking, blood 
is a tissue; therefore, it should be included in the 
bill. Are body fluids a tissue? Is urine or vitreous 
fluid a tissue? Those may be just as useful in 
research as any other fluid. That is perhaps 
missing from the bill. 

The next question is on the hierarchy of 
authorisation. How do we cut the mustard, 
especially with kids? Mum says, “Yes, please”; 
dad says, “No, thank you.” 

16:00 
The Convener: That is something that we are 

exploring as we go along. We have had a pretty 
clear indication that, if there is a serious split within 
the family, the presumption will be against a 
donation taking place. 

Professor Busuttil: That is correct. Further, in 
relation to children, the bill contains no reference 
to the Age of Legal Capacity (Scotland) Act 1991. 

The Convener: We had a discussion about that 
last week. The situation in Scotland is different to 
that in England.  

Professor Busuttil: Finally, the register of 
donors and the human tissue bank should be 
mentioned in the bill. That is all that I have to say. 

The Convener: Great. 

Dr Rodger: I have a few points to make, one of 
which is about authorisation in life for a post 
mortem, which will be a difficult measure to 
implement in practice. If I went into hospital, the 
last thing that I would want would be to have a 
consent form put in front of me to say that, in the 
event of my death, I agreed to a post mortem. 

The Convener: That would induce a collapse in 
patient confidence. 

Dr Rodger: Absolutely. Authorisation has to be 
sought at some time, but it seems a highly bizarre 
prospect that any doctor would seek it while 
someone was alive.  

The other matter that concerns me in my role as 
someone who defends doctors is the extra level of 
jeopardy that doctors, especially pathologists, 
might find themselves in under the offences that 
are listed in the bill. I know that submissions to the 
committee mentioned that the General Medical 
Council should deal with such professional 
matters, rather than getting the courts involved. 
You have heard the pathologists’ pleas on the 
threat of legal as well as professional sanctions. 
As someone who has dealt with a number of 
paediatric pathologists in the years since the 
organ scandal came to light and who knows what 
they have been subjected to, I feel that we need to 
ensure that we do not overemphasise the legalistic 
aspect of the bill because there will be no 

paediatric pathologists if they feel that they are at 
intense risk of criminal sanctions. 

Dr MacKellar: I have just a few more points to 
make. The first relates to the possibility of organ 
trafficking. Sadly, that practice is growing because 
more and more people are on waiting lists around 
the world. Unfortunately, there is a market for 
organs in Europe. We wondered whether it would 
be possible to have an extra-territorial provision 
inserted in the bill so that people from Scotland 
who went abroad for an organ—to Moldova, 
Turkey, Iraq or India, for example—would face 
prosecution when they came back. That would 
deter UK citizens from going abroad to have an 
organ transplant in another country. 

We would also like to know whether it would be 
possible for the Scottish Government or the 
Scottish Parliament to sign and ratify the 
European convention on human rights and 
biomedicine and its additional protocol on 
transplantation. There is already a precedent for 
that in that the UK Government has ratified the 
Hague convention on the international protection 
of adults for Scotland only. Indeed, Scotland is the 
only country in the world for which that convention 
has been ratified. Given that precedent for the 
ratification of international conventions on behalf 
of Scotland only, we wondered whether such 
ratification could be considered for the European 
convention on human rights and biomedicine and 
its additional protocol on transplantation. 

The Convener: We would need to take that up 
with others. 

Some members have indicated that they have 
questions. I discourage members from reopening 
matters that we have already dealt with because 
we have other business to move on to. 

Dr Turner: I have a brief question for Professor 
Busuttil about trainee pathologists and consent. In 
her submission, Professor Bell, who is a 
consultant in neuropathology, comments on 
section 34(b) of the bill. She points out that trainee 
pathologists work under consultants and says that 
the fact that they work on tissue means that there 
could be a problem about consent. Would trainee 
pathologists require consent from relatives? 

Professor Busuttil: My view is that if they are 
working under the supervision of a consultant—
and they always will be, even though they work on 
their own occasionally—they are still under the 
umbrella of the consultant. Additional consent will 
not be necessary.  

Dr Turner: They will be protected. 
Professor Busuttil: Yes.  
Mrs Milne: I apologise if this has been raised, 

convener. Could Professor Busuttil clarify the Law 
Society’s submission in connection with those 
provisions in the bill concerning live donation? 
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Professor Busuttil: Yes. We want to be 
absolutely sure that a live donor knows exactly 
what is going on and that the people who are 
taking consent from the live donor have ensured 
that that person is fully informed. We are 
concerned that there should be no coercion or 
emotional blackmail. It has to be done in such a 
way that it is completely above board and that the 
authorised consent is appropriate.  

The Convener: That just about exhausts 
everything, but if the witnesses think of something 
once they have left, they should feel free to get in 
touch with us again. The clerks will always accept 
follow-on evidence from witnesses.  

16:07 
Meeting continued in private until 16:22. 

Mike Rumbles: Shona Robison has pointed out 
that withdrawal of authorisation is in the bill, so I 
was wrong on that one.  

Dr MacKellar, in section 17(1), on trafficking, the 
bill says: 

“A person commits an offence if the person … 

(d) initiates or negotiates an arrangement involving the 
giving of a reward for the supply of, or for an offer to supply, 
any part of a human body for transplantation”— 

Dr MacKellar: The problem is the buyers, the 
patients who go to India, receive an organ from 
organ traffickers and then return to the United 
Kingdom. It is not only the people providing the 
service but the recipients themselves who are 
encouraging organ trafficking by going abroad and 
paying large sums of money.  

Mike Rumbles: So it would not— 

Dr MacKellar: As I understand it, the bill only 
covers traffickers, but patients support organ 
trafficking.  

The Convener: The analogy would be sex 
crimes in Thailand, and being able to pursue a 
Scot— 

Dr MacKellar: There is a precedent in the 
United Nations conventions on extra-territorial 
provisions, for example on child trafficking. 
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SUPPLEMENTARY SUBMISSION FROM HM INSPECTOR OF ANATOMY 

Human Tissue (Scotland) Bill - Issues relating to adults with incapacity 
 
Thank you for your letter of 4th October asking whether I have any written comments on the 
supplementary consultation paper issued by the Scottish Executive. 
 
AS HM inspector of Anatomy for Scotland the part of the question 10 that relates to the Anatomy Act 
is directly relevant to my responsibilities.  The other part of question 10 concerning post mortem 
examinations and the preceding questions about authorisation of transplantation are out with my 
remit. 
 
Anatomy Act 
 
In respect of the Anatomy Act 1984, question 10 asks whether the authorisation arrangements for 
adults in general should not apply to adults with incapacity. 
 
This question can be further subdivided to (1) adults who have had, but subsequently lost capacity 
and (2) adults who have never had capacity. 
 
Adults who have lost capacity 
 
In an adult has lost capacity has signed an authorisation for whole body donation under the Anatomy 
Act while mentally competent to do so and never rescinded that authorisation, the authorisation 
should remain in force and provide the basis for body donation at the persons death. 
 
The Human Tissue (Scotland) Bill should, in my view, allow or provide that a signed authorisation for 
body donation should remain valid for any person who had capacity at the time of signature and did 
not subsequently withdraw the authorisation before losing capacity. 
 
Adults who have never had capacity 
 
Those adults who have never had capacity to form a judgement on whether to donate their body for 
anatomical examination are in exactly the same position as children under 12.  Such adults will never 
have been able to take a view on body donation or indeed what is involved. It must not be assumed 
by a third party that an adult who never had capacity would have authorised body donation. 
 
Furthermore, to allow the bodies of adults who have never had capacity to be donated, on the 
authorisation of another person would in effect reinstate Section  4 (3) of the Anatomy Act 1984, 
which the Human Tissue (Scotland) Bill proposed to delete. 
 
A most important benefit of the Bill will be the reinstatement of body donation to the individuals 
concerned and prevent body donation on the authorisation of any other person.  (In the past Section 
4(3) was used by some Institutions to donate bodies of persons who had died without relatives and 
with out capacity in long stay hospitals. 
 
Difference between transplant and body donation within the Bill 
 
If, as a result of the above position, the Bill is more stringent in not permitting body donations of adults 
who have never had capacity. but allow authorisation for transplantation by a third party, I believe this 
can be justified, in circumstances suggested by the Scottish Executive elsewhere in the consultation. 
 
Transplantation has the purpose of life preservation, which the majority of the population agree with.  
By contrast, body donation is much more limited in its purpose of education, training and research 
purposes, and is the choice of a very small proportion of the population. 
For this reason, I also agree with the position of the Scottish Executive in respect of transplantation, 
as set out in paragraphs 26 and 27 of the Consultation paper. 
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My oral comments at column 2137 of the Official Report of the Health Committee on 13th September 
were offered to indicate that I consider body donation requires a higher, ie individual, authorisation 
threshold then transplantation, which in limited and well defined circumstances could be authorised by 
a third party 
 
Dr Jeremy Metters 
HM Inspector of Anatomy for Scotland 
 

SUPPLEMENTARY SUBMISSION FROM SCOTTISH TRANSPLANT CO-ORDINATORS. 

Human Tissue (Scotland) Bill-“Cut off Point” for Potential Heart Beating Donors 
 
Thank you for inviting me to submit further written evidence on behalf of Scottish Transplant Co-
ordinators. 
 
Mr Chris Rudge, Medical Director of UK Transplant first raised this issue when attending the Health 
Committee as an oral witness on 13th September 2005. 
. 
I have taken the opportunity to ask the donor and recipient co-ordinators around the country for the 
thoughts on the matter and enclose a copy of their responses.  
 
In summary the views of the co-ordinators are- 
 
This is a rare but real problem.  
There are several documented cases where this has occurred and it appears that very sick cardiac 
recipients would be most likely to suffer due to the short time available between removing the donor 
heart and the transplantation operation. 
The Donor Transplant Co-ordinators feel that if the “donor family interview” and “Lack of Objection” 
discussions are undertaken carefully then this situation can be avoided in all but a minority of cases.  
Donor Transplant Co-ordinators would endeavour to find out the root cause of the change before 
halting the donation process. 
Most Donor Transplant Co-ordinators find it helpful on the whole to be able to say “closure of theatre 
doors” is the cut off point but this as yet has not been “tested” and infact all Donor Transplant Co-
ordinators would discuss this situation with the intensivist in charge of the patient, the wider 
multidisciplinary team involved, and the surgeon performing the donor operation at any time in the 
process. 
Donor Transplant Co-ordinators would be uncomfortable if a family was adamant about retracting 
their authorisation and the procedure was not stopped. Several expressed the view that we must 
respect the decision of the family at anytime. 
Written retraction of the authorisation may be difficult to obtain in practice as most families will leave 
hospital or are very distressed. 
For England and Wales it is hoped that the Human Tissue Authority Codes of Conduct will provide 
this guidance. The Co-ordinators in Scotland would also welcome guidance on this issue. 
 
Due to annual leave I am responding before your deadline and have advised the Scottish Co-
ordinators if they have anything they wish to add to this submission to write to you directly. 
 
Lesley Logan  
 
Summary of responses to “Cut Off Point “Survey 
 
1. 
Is this a real problem or a perceived problem? 
A rare but real problem. This was raised at UK Transplant Cardiothoracic Advisory Group about 12 
months ago by Manchester who had a case where consent was withdrawn at a late stage and 
although their cardiothoracic patient had not gone to theatre they were about to and this raised a 
concern for them. Sue Sutherland raised it at one of the working groups she was on, who you will 
recall drafted the Codes of Practice for the HTA. Apparently the feeling at that time was that consent 
could be withdrawn at any time. This in practice of course is not very helpful. UKT have raised this as 
part of our feedback to the HTA consultation and requested clarity. So although it is an exceedingly 
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rare problem it could potentially be catastrophic for a cardiac patient particularly a very sick one as it 
is not unusual that they arrest on induction and need crashing onto bypass and in these 
circumstances it is unlikely you would get them off again. 
 
Do we have any evidence to say this has happened? As above but this is the only one I can recall. 
 
Would/should we stick with the cut off point of the donor going to theatre or should people be 
able to withdraw at any time. Personally I think it would be helpful to have a cut off point and when 
the donor goes to theatre would seem reasonable. This is what I hope the HTA Codes will say for 
England and Wales. 
 
2. 
I think this whole issue goes back to the fact of "who owns the body" which I believe we have asked 
the HTA for clarity in our feedback on the codes for England and Wales.  
 
This has never happened in my experience. Our colleagues may have a different experience of 
course. Therefore in my experience this is perhaps more of a "perceived" problem but I do think it is 
an issue, which requires clarification.  
 
Practically I think it would be difficult to halt the retrieval operation at any point in the proceedings but 
particularly difficult once the organ or organs have been removed. You then get into issues of should 
they be returned etc. If consent is withdrawn prior to extubation and cross clamp, the patient would 
need to be transferred back to an area where they could be ventilated, with anaesthetic support, 
issues of withdrawal would come into play etc  
 
Think until it is law or we have further clarity, cut off should be once they get transferred to theatre. 
With time delays in getting to theatre most families would have had ample opportunity to reverse their 
initial decision. 
 
3. 
In my nearly 11 years - this situation has arisen just once. It was a mum of a young child who had 
agreed to donate - when she went home she received this bizarre phone call from this unknown 
woman saying do you realise that your child is not dead - can you imagine how she felt - she 
immediately came back up to the unit and went to withdraw her consent upon careful questioning and 
gentle probing the co-ordinator managed to find out why she had changed her mind. The co-ordinator 
with one of the medical staff then took the mum to see her wee girl and repeated the brain stem death 
tests - when the mum realised there was no coming back for her daughter she allowed the donation to 
go ahead.  
  
I do think these situations are highly unlikely, after all we now give far more detail than in the past - if 
they have an issue it can usually be picked up during the family interview. I would be asking a big 
"why have they done this". If it were to happen to me I would find out what has happened in the 
interim period for them to change their mind. I would try to correct any misconceptions they have 
picked up - I do feel this is more than likely to happen when a family is divided over the decision. If the 
donor was on the organ donor register - I would then be more comfortable with proceeding, if not - I 
would inform the family of the recipients that had already been identified and hope that would make 
them reconsider. 
  
Leaving for theatre should be the cut off point. Getting written authorisation - I would ask the family to 
return to the hospital if possible - depending on the situation - say if the family phoned to withdraw 
consent - it might be productive to go to their home, get them to explain why the change of mind and 
maybe with tactful questioning etc we could turn it around again. Each family are different and it is 
difficult to comment on a "possible scenario". In reality - this is extremely unlikely if you have done a 
thorough family interview. 
  
4. 
We generally feel that it is reasonable to have "closure of theatre doors" as the point of no return. 
We can think of two examples when the transplant teams have been ready in theatre & the time has 
come to take the patient round, but the family have changed their minds. 
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I guess that it is reasonable that donation should be stopped at any point, which is reasonably 
practicable. 
 
5. 
At my last donor the family were wondering if they had done the right thing after Lack of Objection 
obtained and I agreed that they could change their mind until we went to theatre, I think that is OK. 
 
6. 
It is a difficult one, however I do think that we should respect the wishes of the family. I know we 
always tell families that they are entitled to change their minds; none have ever done this to my 
knowledge. I wouldn't be comfortable telling a family that once in theatre, we can't stop the retrieval 
process, no matter what their wishes were. 
 
7. 
No one in here has had experience of this and that's as far back as 1992.I would wonder if the cut off 
point should be knife to skin. This debate also raises a secondary issue.  
When obtaining consent should we be telling the families that they can change their mind at any time 
up to ..........I'm sure we all at some point make sure that the family are certain about the donation but 
would above (in italics) almost pre-empt a family changing their mind. 
 
8. 
We have discussed this before, I am not sure if there is any evidence that this has happened in the 
UK although I could be wrong. 
I think that once the donor procedure is on going then that should be the cut off point; I think that there 
have been commitments to recipients and it would be potentially dangerous to withdraw after that, so I 
think the cut off point as you alluded should be patient in theatre, 
 
9. 
 think this is a perceived problem if you have built up a good rapport with your family this should never 
happen! It has not happened to me but I think the implications that we have a legally binding signature 
that should protect us professionally but emotionally who knows! This scenario would be a PR 
disaster for organ donation & transplant. The issues raised are indeed a cut off point and theatre time 
should be just that. Perhaps we should include a second signature to establish "no going back" and to 
report that we have discussed this with the family. 
 
10. 
I think that once the patient has gone to theatre (donor) then that should be the cut off point. In my 
experience a family who is going to withdraw consent will do so whilst waiting for the retrieval team to 
arrive (often waiting hours). This time gives them the opportunity to think through what is happening. 
The real emotional pull comes when the patient is taken to theatre and the family have a huge 
emotional reaction to the patient leaving the ITU. With a proper consent process with accurate 
information and planning I think we can prevent a distressed family from withdrawing consent when 
the patient is in theatre. However I'm sure there may always be an exception. Again in my experience 
a DTC often gets a "feel" for how a family are responding to the situation and this should be explored. 
No scientific evidence though. 
 
11. 
Do you think this is a real or only a perceived problem? In other words has this ever happened 
to you? I have no experience of this personally however, it has happened in other areas so there is 
perhaps an opportunity with a new Bill to develop guidelines on how this should be dealt with   
What are the implications for you as DTC's? The pressure of organs having been placed 
and potential recipient patients already called in.    
What issues might this raise if you were the DTC involved? Doing what is best for the family and 
being able to attend to their needs. The implications for potential recipient patients not having a 
transplant and the fall out from the recipient teams, which will add to the pressure the co-ordinator, is 
already under. However, that can all be dealt with. 
Should we stick with "leaving for theatre" as cut off point? Or do you think there is another 
suitable point.  I think theatre is a reasonable cut off point  
How easy would it to get written withdrawal of authorisation at that time? I think difficult, as the 
family will be distressed. 
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12. 
I have had one family change their mind before going to theatre. I would imagine families are only 
going to change their mind if they are still present in the hospital or come back if they have already left 
(as my family did).  They would obviously be very upset at changing their minds (stress of considering 
so getting a written refusal could be problematic, (agreeing and then approaching to withdraw 
consent) - the emotional fallout for these families may well be greater than for those who complete the 
donation process or refuse from the very beginning and we don't follow these families up afterwards 
either.  
 
If I'm honest about this family I think the father never really wanted to donate but his wife was on the 
transplant waiting list and I think he felt obliged to agree to organ donation taking place. He also 
wanted to come to theatre to see the point where we discontinued ventilation. Anyway he changed his 
mind in the evening when he came back with his son. He was therefore able to spend time with her, 
be there when she was extubated, he helped with her wash and dressed her in clothes he had 
brought back in with him and we took a photo of them together (black and white). If families do 
change their mind there is still a lot of support that needs to be continued with until they complete the 
process and leave the hospital (if they are their) just as is done for those families who refuse organ 
donation when a collaborative approach is adopted and the donor transplant co-ordinator continues to 
support the nurse and family at the bedside 
 
13. 
I think at whatever time we must respect the decision of the family. As Verble & Worth training 
purports we must respect the decision of the family even if they change their mind. If at a non-heart 
beating donor we do tell families they can change their mind at any point. 
 
Even if a heart beating donor families must be able to change their mind even if en route to theatre. 
Recipients would not be in or on their way to theatre so I think we must respect the decision of the 
family at whatever point. 
 
Personally I would rather turn round from theatre than say to a family ……its too late............ 
 
14. 
Having read others comments don't have much to add other than I am aware of it happening in x 
centre as well as the case in y centre sited earlier so although it is very rare it is a concern. 
Agree with the points raised that whilst the issue of who owns the body is pertinent and as far as I am 
aware we do not have ownership rights in our lifetime of our own body so why would these transfer at 
any point to the potential recipient there is as we know the very practical issue of the fatal 
consequences if we do not agree a reasonable point of no return. With adequate safeguards that 
ensure the family are give time to make a decision and the point of no return made clear to them 
when making this decision, this should ideally be dealt with by the HTA. I agree with all that a 
reasonable point of no return should be going to theatres and families should be told this. 
 
15. 
In my experience in Neurological ITU and as a coordinator this has never happened to me. My feeling 
is it is a perceived problem. I was involved in one incident when I was a charge nurse but I believe 
someone else in the team has e-mailed you about that and it was quickly resolved and the donation 
went ahead. 
  
If this did occur then it would be difficult particularly if organs had been placed but if the family were 
adamant I don't see how you could carry on. If the family had left the hospital and phoned with their 
change of mind I think I would ask if they would be willing to come back to find out the reason for 
change of decision. I don't think I would be completely happy visiting them at home on my own 
particularly if the reason for changing the decision was because other family members (whom you 
haven't met) disagreed with original decision and persuaded the others to change their mind. 
  
A cut off point I think would have to be leaving for theatre. It would be difficult to get written 
authorisation particularly as most families leave the hospital shortly after giving consent. 
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16. 
Thankfully I've never been in a position where this has been an issue, I think my first concern would 
be why have the family changed their mind, has anything happened to influence this. If the family 
have been given all the information and have a clear understanding of the situation I find it quite 
surprising that they would just change their minds. If this were the case you would obviously need to 
try and find the reason and reaffirm all the information given in the hope that you turn this around to a 
positive result. I think the difficulties are mainly for the recipient centres for heart and lung where the 
patients are already being prepared for theatre, obviously it's an inconvenience for the teams that 
have set off to retrieve especially if they are not local. It would be interesting to know if this has been a 
real problem and if so the frequency. 
 
I think the very latest the cut off point can be is at the point of going to theatre but I'm slightly 
concerned at possible implications i.e. would we then have to inform the family that they are able to 
withdraw up to that point. This could potentially cause more problems. 
Often the relatives choose to go home long before theatre time so it may be difficult to get written 
withdrawal of consent and may require the coordinator to visit the family at home 
 
17. 
1. No it’s never happened to me 
2.There are no major implications for us as I see it, just inconvenience depending on where you are in 
the offering out of organs process etc. 
3.I think setting off to theatre is a reasonable cut off. There is therefore a definite closure to the ITU 
part of the process and the family need to leave them at that point. Up until then the family can still be 
at the bedside. 
4. Presumably if the family withdraw their consent they are most likely to still be in the unit with the 
patient and written withdrawal would not be a big problem. More difficult if they had gone home, 
thought about it and were phoning to withdraw. It would need to be explained earlier in the process, 
say when they were leaving the ward, that should they change their minds they would need to return 
to the ITU. 
 
18. 
1. I personally haven't had a family who have withdrawn their authorisation 
2. I feel it would be a very difficult situation to deal with, however we as DTC's have always indicated 
that a family can change their mind, this is very important as the decision the family make is vital to 
their family life after the death of a loved one. 
3. As regard the "cut off point", then I think the theatre time is most appropriate. 
4. It would be difficult to get written withdrawal, especially as regards transplantation, because when 
you get to the time to go to theatre, organs are placed and we know recipient centres are getting 
potential recipients ready. It is appreciated such a decision would have a huge knock on effect to all 
concerned, especially retrieval and theatre on-call teams, however I still feel the decision does lie 
ultimately with the family. 
 
19. 
Do you think this is a real or only a perceived problem? In other words has this ever happened to 
you? Never happened to me, but I have a limited experience of donors 
 
What are the implications for you as DTC's? Everyone from taxi drivers to lab techs to recipients on 
stand by until situation normalised and cohesive decision made by family. 
  
What issues might this raise if you were the DTC involved? Did DTC speak to appropriate family 
members? was there coercion on the part of the DTC or other ICU staff for donation to go ahead? 
Was there misperception on the part of the family or another family member not present initially has 
raised strong objections.  The DTC, being the interviewer, may appear to have rushed the family to a 
decision in which case he or she appears unprofessional and inadequate. 
 
Should we stick with "leaving for theatre" as cut off point? or do you think there is another 
suitable point.  If a family are going to change their mind after having signed the Lack of Objection 
Form they would change it regardless of a cut off point. With good anaesthetic support  (SORT) we 
could be in theatre for some time before operation commenced. 'Prior to incision' could be considered. 
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SUPPLEMENTARY SUBMISSION FROM NHS GRAMPIAN 

Human Tissue (Scotland) Bill – issues relating to adults with incapacity 
 
Many thanks for asking for supplementary comments in relations to issues relating to adults with 
incapacity with respect to the Human Tissues (Scotland) Bill. 
 
At this time of the year, unfortunately a number of my colleagues are on annual leave as a result of 
school holidays and it has been quite difficult to get a spread of views as we were able to do in 
relation to our earlier submission.   
 
I do not believe we have any specifics to add to our previous comments and some of the finer points 
are for legal determination which would be beyond the scope of our professional capabilities. 
 
The main theme of the document is to enable potential donation but to protect adults with incapacity 
and this is to be espoused.  
 
Many thanks for allowing the supplementary opportunity. 
 
Yours sincerely 
 
 
Dr Elizabeth M Robertson 
Associate Medical Director – Clinical Governance, Acute Sector 
 
 
 

SUPPLEMENTARY SUBMISSSION FROM THE SCOTTISH COUNCIL ON HUMAN BIOETHICS 
(SCHB) 

  
Thank you for your letter dated 4 October 2005 relating to the possibility of sending supplementary 
information in relation to the Human Tissue (Scotland) Bill and the issues concerning adults with 
incapacity. In this respect, the Scottish Council on Human Bioethics (SCHB) was wondering whether 
the Health Committee of the Scottish Parliament could ask the Deputy Health Minister on the 25th of 
October if he could ensure that the Human Tissue (Scotland) Bill complies to the following Council of 
Europe legislation: 
  
A. Convention on Human Rights and Biomedicine,  
  
Chapter VI (Organ and tissue removal from living donors for transplantation purposes) of this 
European Convention it is stated that: 
 
Article 20 – Protection of persons not able to consent to organ removal 
 
1 No organ or tissue removal may be carried out on a person who does not have the capacity to 
consent under Article 5.  
 
2 Exceptionally and under the protective conditions prescribed by law, the removal of regenerative 
tissue from a person who does not have the capacity to consent may be authorised provided the 
following conditions are met: 
 
i there is no compatible donor available who has the capacity to consent; 
 
ii the recipient is a brother or sister of the donor; 
 
iii the donation must have the potential to be life-saving for the recipient; 
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iv the authorisation provided for under paragraphs 2 and 3 of Article 6 has been given specifically and 
in writing, in accordance with the law and with the approval of the competent body; 
 
v the potential donor concerned does not object. 
 
B. Additional Protocol to the Convention on Human Rights and Biomedicine concerning 
Transplantation of Organs and Tissues of Human Origin (CETS No.: 186) enacted in 2002. 
 
 Moreover, the SCHB would like to ask the Deputy Health Minister whether the United Kingdom could 
ratify, as soon as possible, the above Council of Europe legal instruments on behalf of Scotland. This 
would then be similar to the Hague Convention on the International Protection of Adults, which the UK 
ratified but for Scotland only.  
 
Dr. Calum MacKellar (on behalf of the SCHB) 
Director of Research 
 
Supplementary information to the Health Committee of the Scottish Parliament relating to the Human 
Tissue (Scotland) Bill  
 
1. The Scottish Parliament should ensure that the Human Tissue (Scotland) Bill complies with the 
following Council of Europe instruments: 
 
Recommendation Rec (2004) 7 of the Committee of Ministers to member states on organ trafficking 
 (Adopted by the Committee of Ministers on 19 May 2004 at the 884th meeting of the Ministers' 
Deputies)9  
  
- Recommendation Rec (2005) 11 of the Committee of Ministers to member states on the role and 
training of professionals responsible for organ donation (transplant “donor co-ordinators”)  
(Adopted by the Committee of Ministers on 15 June 2005 at the 930th meeting of the Ministers' 
Deputies)10  
 
2. The SCHB example of the electoral system which was characterised by Janis Hughes MSP as a 
“sad analogy” at the hearing of the Health Committee on Tuesday the 13th of September 2005 was not 
intended, in any way, to trivialise the matter. On the contrary, it is because issues relating to 
transplantation are so much more sensitive than those relating to voting, for many individuals in 
Scotland, that careful legal provisions need to be drafted. 
 
4. With respect to Spain, though the general public is probably more aware of the presumed consent 
system than in France, it would be interesting to know what percentage of the population is really 
aware of the legislation. Accordingly, if relatives authorise the removal of organs from a deceased 
person who has not communicated his or her wishes and this person did not know about the system 
in place in Spain, then there is scope for other relatives or even human rights organisations to bring a 
case against the Spanish government to the European Court of Human Rights.  
 
4. The Scottish Council on Human Bioethics (SCHB) would like to emphasise that new legislation 
should make sure that ethical principles have priority over medical interests. For example, some of 
the experiments undertaken on the remains of children at Alder Hey Children’s Hospital could 
potentially have resulted in treatments that could have saved lives but their procurement was 
accepted as being unethical. 
 
The priority given to ethical principles over medical interests is reflected in Article 2 (Primacy of the 
Human Being) of the Council of Europe Convention on Human Rights and Biomedicine (ETS – 
No.164) which states that: 
 

                                            
9 http://www.coe.int/T/E/Social_Cohesion/Health/Recommendations/Rec%282004%2907.asp#TopOfPage 
 
10 
https://wcd.coe.int/ViewDoc.jsp?id=870643&BackColorInternet=9999CC&BackColorIntranet=FFBB55&BackColorLogged=FFA
C75 
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The interests and welfare of the human being shall prevail over the sole interest of society or science. 
 
This principle is also what led to the Nuremberg Code (in the case of biomedical research) to indicate 
in paragraph 1 that: 
 
The voluntary consent of the human subject is absolutely essential.  
 
5. The SCHB remains very concerned about the present drafting of Section 7 in the Human Tissue 
(Scotland) Bill. It is convinced that it would undermine confidence in the transplantation system. The 
SCHB is indeed aware of a number of single persons who are already considering taking their names 
off the NHS Organ Donor Register and obtaining legal advice if the provisions proposed in Section 7 
are not amended by the Scottish Parliament. This is because they do not have any appropriate close 
relatives, as characterised in Section 45 of the Bill, on which they can really rely. 
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27 September 2005 (23rd Meeting, Session 2 (2005)) – Written Evidence 

SUBMISSION FROM THE ROYAL COLLEGE OF PATHOLOGISTS 

The Human Tissue (Scotland) Bill has been considered by The Royal College of Pathologists’ Human 
Tissue Advisory Group.  The College fully recognises the urgent need for new legislation which has 
led to the introduction of the Human Tissue Act 2004 in the Westminster parliament, and is grateful for 
the opportunity to comment on the proposed parallel legislation for Scotland, the Human Tissue 
(Scotland) Bill. 
 
The College fully endorses the stated aims of this Bill, as set out in the accompanying Explanatory 
Notes.  We are furthermore content that the proposed Bill, taking into account as it does many of the 
issues discussed in the Westminster Parliament during the passage there of the Human Tissue Act 
2004, provides a framework towards achieving those aims.  We wish to congratulate the Scottish 
legislature on the drafting of this Bill. 
 
The Royal College of Pathologists has Members and Fellows working in all the component countries 
of the UK.  There has historically been free movement of pathologists between posts in all parts of the 
UK, associated with no more than a minimal need to adapt to different regulatory frameworks.   We 
are concerned that this movement should not be hindered or complicated by divergence in the 
legislation between the countries, especially as there is now a possibility of accidental infringement of 
the criminal law if the relevant legislation is not clearly understood.  We are therefore pleased to see 
the stated intention to maintain similar systems in each country.  In those areas where small 
differences exist, we support the proposed Scottish position.  Specifically, we strongly support the 
decision that blocks and slides taken for the investigation of the cause of death should remain part of 
the patient’s medical record.  The College strongly advocated this position in the debates on the 
Westminster legislation and we are delighted our arguments have been accepted in Scotland.   
 
The College applauds the decision to exclude consideration of tissue samples taken from the living 
from the Scottish legislation.  We do not believe that the concerns of the public about historical 
misuse of post-mortem tissue extend to surgically-resected tissue, though we do accept that some 
major surgical resections can have considerable emotional importance.  The College would be 
pleased to assist with development of the proposed Scottish regulations on human biological material 
removed from the living. 
 
The College supports the intention to involve the Human Tissue Authority, as established by the 
Westminster legislation, in the implementation of the Scottish regulatory framework. This is in the 
interests of efficiency and in developing a unified approach to these issues throughout the UK. 
 
We await with interest the proposals for regulations on import and export, anticipating that this should 
continue to facilitate the unhindered exchange of human biological materials across the Scottish / 
English border, whenever such movement is necessary for optimal conduct of legitimate work. 
 
There are nevertheless several points where we believe there is potential for improved clarity. 
 
There is potential uncertainty in relation to the legal custodianship of samples taken during a Fiscal 
post mortem, where death occurs outside a hospital and the deceased does not have any previous 
involvement with the hospital (or other institution) housing the mortuary where the postmortem 
examination is performed.  The only existing medical record relating to that person might be held in a 
primary care setting; but it would be inappropriate for the samples to be transferred to primary care, 
where appropriate facilities for storage do not exist.  We suggest therefore that samples retained after 
Fiscal post-mortems should be held in the archive of the laboratory where the samples are processed, 
if necessary as a new medical record, with appropriate links being formed to other medical records 
pertaining to the same individual.  This, however, is a practical matter which might be addressed 
outside the framework of the primary legislation. 
We note that the legislation does not make explicit the requirements for legitimate future use of small 
samples from authorised (non-Fiscal) post mortems, but understand that this will be satisfied by 
questions to be asked during the procedure of authorisation.  We have not yet seen the proposed 
format of this authorisation, but, in principle, this seems to be a very satisfactory arrangement. 
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The Bill contains several different procedures for valid authorisation, not only in terms of who may 
give authorisation but also in terms of the number of witnesses and whether the authorisation must be 
in writing or may be verbal.  These differences depend not only on the proposed activity (e.g. organ 
donation or post-mortem examination) but also on the age of the person and even whether the act is 
the giving or withdrawal of authorisation.  The reasons underlying these differences are not explained.  
In the absence of such explanation it is difficult to comment on whether the differences are necessary, 
but some seem difficult to justify.  As a general principle, it is preferable that such differences are 
minimised and those which are essential are explained, in order to increase clarity and understanding 
and to minimise the potential for accidental transgression of the criminal law. 
 
The Bill provides for an adult to nominate another person to make decisions about authorising a 
postmortem examination.  It is unclear why such a provision in not available in relation to other 
activities covered by this Bill, most notably in relation to transplantation. 
 
Where someone has been formally nominated to act on behalf of another person under the Adults 
with Incapacity (Scotland) Act 2000 it would seem sensible that such a person should be in a position 
to make decisions about all the activities covered by this Bill (with the possible exception of those 
activities where authorisation must be made by the individual concerned before death).  This does not 
seem to be a necessary consequence of the Bill in its present form, and consideration should be 
given to making this point explicit.  Conflict could arise if the person nominated to make decisions 
about transplantation and the person nominated under the Adults with Incapacity (Scotland) Act are 
different individuals, or if the person nominated under that Act is not the closest relative. 
 
A potential cause for concern is that (as a result of the rigid hierarchy of relatives) an embittered or 
spiteful spouse could use this legislation deliberately to frustrate the wishes of the deceased, as 
discussed and agreed with other relatives, if those wishes have not been formally recorded. This is 
especially relevant where the deceased wished to donate organs for transplantation.  However we 
accept that this criticism is common to the Scottish and Westminster legislation and we accept that it 
may have proved difficult to allow provision for this situation in the primary legislation. 
 
There is a potential problem in relation to implementation of the laudable policy that the stated wishes 
of the deceased should not allow the family a right of veto.  If transplantation is to proceed, it is 
necessary to undertake tests to ensure that transplantation is safe.  These will include tests for 
various infectious diseases (including HIV infection).  In some circumstances they may include a full 
or partial postmortem examination, most commonly to exclude a suspicion of neoplasia in the donor.  
For example, if the organ to be transplanted is found at retrieval to contain a small nodule, it would be 
essential to examine that nodule to assess whether the nodule has malignant potential.  It is possible 
that even such a minimal investigation would, in law, be regarded as a partial postmortem 
examination, thereby requiring authorisation if it is to be legal.  If the deceased had not made their 
wishes known in relation to such additional tests before death, these additional requirements would 
necessitate an urgent request for authorisation to the nearest relative.  If such authorisation was 
refused, the stated wishes of the deceased in relation to transplantation would be frustrated. 
 
It would be of benefit to include some provision whereby a postmortem examination could be 
authorised even if an individual has left no instruction, no relatives and no friends to provide such 
authorisation, even if this power is to be used only in extreme cases such a rare infectious disease 
where there is a need to safeguard the public health. 
 
 
The Royal College of Pathologists re-states its support for this legislation and its willingness to assist 
in the development of the regulatory framework for the benefit of patients and society, and in 
accordance with the aims and purposes of the College as set out in its Royal Charter. 
 
The Royal College of Pathologists 
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SUBMISSION FROM UNIVERSITY OF DUNDEE, PROFESSOR STEWART FLEMING 

Thank you for your invitation issued on behalf of the Health Committee of the Scottish Parliament to 
submit written evidence in relation to the Human Tissue (Scotland) Bill.   I am aware the bill was 
introduced by the Health Minister on the 3rd of June 2005, and that in addition to this written evidence 
I may be invited to give oral evidence to the Committee following the summer recess.    
 
I warmly welcome the bill in taking forward to legislation some of the issues and concerns which have 
been raised over recent years concerning the donation and transplantation of body parts, the 
authorisation and performance of hospital post mortem examination, issues related to tissue sample 
originating from post mortems instructed by the Procurator Fiscal, and the requirement to update the 
Anatomy Act 1984.   From both a professional academic and personal viewpoint I see the bill as an 
excellent contribution to these areas of health care provision for Scotland in the 21st Century.   In 
particular the proposed legislation supports the policy of sustaining a continued need for organ and 
tissues required for transplantation, in those sections of the bill dealing with post mortem examination 
it emphasises the role of the post mortem as part of the continuum of clinical care, while supporting 
the education and research activities arising from post mortem, which both the general public and the 
professional bodies highlighted as areas to be supported. 
 
I have two main issues which I would like to raise in evidence concerning the bill, and a few additional 
minor points. 
 
Transplantation etc. 
 
There is an important area of transplantation practice which overlaps with hospital post mortem 
examination which to my reading of the bill are not satisfactorily resolved.  Occasionally, possibly as 
often as 5-10 times per year, there are instances during the retrieval of organs destined for 
transplantation when the surgeon identifies a hitherto unknown and unsuspected abnormality in the 
donor, most frequently in an abdominal organ.   There is considerable risk to an organ recipient of 
transplantation of an organ which may contain a cancer or infection, so in these circumstances the 
transplant surgeon usually requests an urgent pathological opinion as to the nature of the 
abnormality.   This opinion requires tissue sampling and frozen section examination to allow a 
diagnosis to be made.   This procedure is strictly speaking a post mortem examination, and it is not 
clear in the bill whether this would be allowed to be performed in patients in whom the consent for 
authorisation has been for transplantation purposes, and not necessarily for a hospital post mortem 
examination.   The ability to perform such an examination, albeit of a small specific abnormality, is an 
extremely important safeguard to the health of potential organ recipients.   I believe this area needs 
clarification within the bill.    
 
Post mortems instructed by the Procurator Fiscal  
 
I strongly support the view that blocks and slides derived from post mortem examination should form 
part of the permanent health record of the patient.   In Paragraph 44 the Policy Statement indicates 
that the bill provides that tissue samples retained following post mortems instructed by the Procurator 
Fiscal should also become part of the health record of the patient.   While strongly supporting this as a 
policy, some guidance as to the mechanism is required.   Post mortems instructed by the Procurator 
Fiscal are conducted outside the NHS, while the health record of a patient is part of the NHS.   
Guidance as to the mechanism and responsibilities of transfer for blocks and slides as part of the 
health record will need to be developed.   At the moment such blocks and slides are retained in a 
variety of different settings such as University Forensic Medicine Departments, Hospitals or Police 
Mortuaries.   Some of the patients concerned may have no hospital record e.g. teenage drug deaths 
or road traffic accident fatalities.   Their only health record may be in primary care, but the primary 
care environment may be entirely unsuitable for storage of tissue and blocks as part of the patient’s 
health record.   If such blocks and slides are to be retained within a hospital, clarification as to which 
hospital would be responsible is required, is it the nearest hospital to the patient’s residence or the 
nearest hospital to the locus of their fatality?   In the current environment hospital departments would 
be wary of accepting responsibility for the record keeping, retention and storage of tissue and blocks 
arising from post mortem procedures for which they had no professional or administrative 
responsibility.   While this important point is not necessarily an issue for legislation, it is clearly an 
issue which requires some thought and guidance during the implementation of the legislation.    
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Minor points 
 
The legislation and the policy for hospital post mortem, authorisation procedures and the use of these 
post mortems in education and research are warmly welcomed.   I strongly support the development 
of a standardised national authorisation procedure and form, and have been involved in the 
development of such a form.   It is of course important that the form meets not only the requirements 
of the legislation, but the professional standards set by NHS Quality Improvement Scotland.    
 
I welcome the distinction being drawn in the legislation between tissues arising from post mortem 
examination, and those tissues which are surplus or residual to diagnostic procedures and which 
have been obtained during an operation performed on a living patient.   I support the view taken in the 
policy statement (paragraph 24) that the conditions for consent for the use of such tissues in 
education and research does not need to be more stringent than those applying to the consent given 
by the patient for the surgical procedure, which most patients would regard as the major component 
of their care.   Paragraph 24, however, uses the phrase that tissue for research purpose should be 
neither easier nor more difficult to obtain in Scotland than other parts of the UK.   The ease or 
difficulty is not the issue, the issue rather is the ethical considerations of a balance between the need 
for continuing medical research, education and development against the negligible risk of harm to the 
patient.   
 
May I again thank you for the opportunity to comment on this bill during its consideration, and indicate 
my willingness to provide, if required, oral evidence to the Health Committee. 
 
Stewart Fleming, 
Professor of Cellular & Molecular Pathology, 
University of Dundee. 
 
 

SUBMISSION FROM THE WELLCOME TRUST AND THE MEDICAL RESEARCH COUNCIL 

Introduction  
 
1 The Wellcome Trust is an independent research-funding charity, established under the will of 
Sir Henry Wellcome in 193611.  The Trust’s mission is “to foster and promote research with the aim of 
improving human and animal health”.  The Trust supports a wide range of biomedical research 
throughout the UK and internationally, covering subjects as diverse as genetics, neuroscience, clinical 
research and scientific research in museums.  The Trust also supports public engagement in relation 
to science, including through exhibitions that explore medical science in the context of society, culture 
and everyday life, and through the work of museums in the science field.  
 
2 The UK Medical Research Council (MRC) is a national organisation funded by the UK 
government12.  MRC aims to promote research into all areas of medical and related science in order 
to improve the health and quality of life of the UK public and contribute to the wealth of the nation.  
MRC also supports public engagement in research.  MRC receives an annual Grant in aid from 
Parliament via the Office of Science and Technology and is independent in its choice of which 
research to support.  MRC works in close partnership with Health Departments, other Research 
Councils, medical research charities, industry and others to identify and respond to current and future 
health needs.  MRC’s particular interest in the Human Tissue (Scotland) Bill (“the Bill”) relates to the 
use of human tissue in research. 
 
3 The Trust and the MRC took a strong interest in the development of the Human Tissue Act 
2004 (“HTAct”) and actively campaigned for its improvement.  Like the HTAct, the Bill affects many of 
the areas that are of interest and concern to the MRC and the Trust.   
4 In this submission, we provide a series of general comments about the Bill as introduced, a 
number of more specific points, and some recommendations.  Our specific points relate to the 
requirements for existing holdings, public display and the extended definition of anatomical 

                                            
11 http://www.wellcome.ac.uk/ 
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examination.  We also include comments on the relationship and inconsistencies between Parts 1 and 
2 of the Bill, hospital post mortems, the lack of definition of tissue, organs and body parts, the use of 
residual tissue for treating or diagnosing third parties or other purposes, and a number of comments 
relating to authorisation.   
 
General comments 
 
5 We support the introduction of legislation to clarify the law in this area.  These are difficult and 
sensitive issues that deserve careful treatment in primary legislation to protect the public, maintain 
public confidence and facilitate teaching and research for public and patient benefit.  We agree that 
the existing law in this area is inadequate for this purpose.   
 
6 We support most of the principles of the Bill and overall, feel it is a proportionate piece of 
legislation, which sensibly balances the various interests at stake, although we have a number of 
specific concerns, which we have set out in this submission.    
 
7 We welcome the decision to focus the legislation predominantly on human bodies and tissue 
from the deceased.  Although this creates a difference with the approach in England, Wales and 
Northern Ireland, we believe the Scottish approach has advantages, notwithstanding the difference.   
 
8 We are supportive of the proposal to issue guidance in relation to residual tissue from the 
living left over from diagnosis or treatment in line with the requirements of the HTAct rather than to 
regulate the use of this tissue through specific legislation and under a licensing system, the approach 
taken in the HTAct.  We believe this is a sensible and proportionate approach to the issue.   
 
9 We support the decision not to introduce a new licensing system regulating the storage of 
tissue from the deceased.  We do not believe this is necessary in addition to the controls that already 
exist, in this Bill and elsewhere, in law, regulation, governance and professional practice.   
 
10 We note that the Bill sets out Scottish Ministers’ responsibilities to promote donation of body 
parts for transplantation.  We believe it would be very helpful if this were extended to include a 
responsibility to promote their donation for medical research purposes for the public good. 
 
11 We welcome the decision to underpin the Bill with a requirement for “authorisation”.  Although 
this creates a difference with the approach in the HTAct, we firmly believe authorisation to be the 
most appropriate term in the circumstances in which it is used in the Bill.  Unlike “consent”, for 
example, the term recognises that a range of people can grant authorisation, not just the individual 
from whom the tissue has come, and that they can do so either on that individual’s behalf, or in their 
own right.   
 
12 There are a number of specific points that concern us.  These include concerns about aspects 
of the provisions relating to existing holdings, public display, and anatomical examination, as well as a 
number of drafting and other general points.  Our concerns and recommendations for addressing 
them are set out in detail at paragraphs 14 to 27.   
 
13 We have some concerns that differences between this Bill and the HTAct may cause practical 
difficulties and discourage research collaboration and activities involving Scotland and the rest of the 
UK.  We have particular concerns in this regard about: 
 
-  research projects conducted across the UK or cross-border, and  
 
- research in Scotland involving DNA analysis (which would be subject to both this Bill and the 
HTAct).   
To mitigate these difficulties, we would urge that: 
 
(a) Guidance is issued as a matter of urgency explaining the differences between the Scottish 
and the English/ Welsh/ Northern Irish legal positions,  
 
(b) Specific guidance is provided on the net effect of this Bill and HTAct in relation to DNA 
analysis, and the collection and storage of tissue in Scotland for that purpose,  
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(c) The differences are kept to a minimum i.e. that harmonisation is generally sought, where 
appropriate, and 
 
(d) Policies, procedures and practices in the NHS, including in the use of standard forms, are co-
ordinated and harmonised across the UK as far as possible, in order to minimise bureaucracy, 
maximise efficiency and maximise public, patient and professional understanding.   

 
Specific comments 
 
14 Existing holdings 
 
We welcome the exemptions in Sections 31, 42 and 43 for existing holdings.  However, we note with 
some concern that the exemptions only extend to tissue removed for the purposes of post mortem 
examination, either by the procurator fiscal or otherwise.  This is a much narrower exemption than 
that in the HTAct, which applies to all existing holdings of tissue.  Taken with Section 14 (which 
prevents the removal or use of a part of the body of a deceased person for research, education, 
training, audit or transplantation without authorisation), this would appear, we assume inadvertently, 
to prevent the use of a range of teaching and research collections, including collections of historic 
human remains held in museums in Scotland, for which authorisation cannot be obtained (either 
because close relatives cannot be identified or are no longer alive).  We would strongly urge that the 
exemptions are extended to all existing holdings of tissue from the deceased, bringing the Bill in line 
with the approach taken in the HTAct.  If this is not done, we fear the Bill will prevent the use of 
substantial amounts of tissue already collected in Scotland for teaching and research. 
 
15 Public Display 
 
We are concerned to note that this Bill will introduce amendments to the Anatomy Act 1984 in relation 
to the public display of bodies, body parts and images of bodies and body parts disseminated via 
electronic communications networks that appear to significantly restrict these activities.  It is not clear 
to us whether this is intended, but we believe this is the effect and do not consider this to be in the 
public interest.  Our concerns are set out in more detail below.   
 
-  Display of whole bodies  
We are very concerned that the Bill appears to prevent the public display of human bodies used for 
anatomical examination.  We recognise the need to regulate this activity to ensure that those 
personally affected and the public generally are protected from harm or offence.  However, we see no 
reason to deny the public any prospect of access to displays featuring human bodies used for 
anatomical examination (which, with the broader definition applied by the Bill, captures most cases) 
and the educational potential these can offer.  To prevent such access in any circumstance, when 
access to human bodies is permitted, on an exclusive basis, for medical students and professionals 
for educational purposes seems to us to be wholly inappropriate.   
 
-  Display of body parts  
We are also very concerned that the power to display parts of the human body will be very limited 
under the Bill.   
 
Firstly, it would appear that parts of a body removed for anatomical examination outside of Scotland 
may not be displayed publicly in Scotland at all.  We see no reason for completely prohibiting the 
display of body parts imported into Scotland but permitting (with a licence) the display of body parts 
prepared in Scotland.  This would seem to deny the public the opportunity to view foreign material that 
may be of significant didactic value, including collections of overseas remains held in Scottish 
museums or specimens prepared using techniques only possible outside of Scotland.   
 
Secondly, the grounds on which a licence to display a part of a body may be granted are surprisingly 
narrow.  A licence to display can only be obtained where the display is for the purposes of “teaching, 
study or research” into “the gross structure of the human body”.  This will limit the types of displays in 
a way we believe is unnecessarily restrictive.  To illustrate, exhibitions of human material for the 
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purposes of public health education (for example, about the effects of disease) or to increase public 
understanding of cultural, racial or spiritual diversity would appear to be outside the scope of activities 
for which a licence can be sought since they do not relate to “the gross structure of the human body”.   
We would strongly recommend that “informing” is added to “teaching, study and research”, and that 
the requirement that such activities be about the “gross structure of the human body” is removed.   
 
- Display of images of bodies and body parts via communications networks 
We note that, unlike the HTAct, images of bodies and body parts displayed via an electronic 
communications network are regulated in a similar way to the bodily material itself.  Although we 
recognise that such use of these images needs to be controlled, we are unconvinced that this needs 
to be controlled to the same extent as the bodily material.  Our concerns in relation to display of bodily 
material apply equally to the display of electronic images via networks.  The dissemination of such 
images by electronic means can be an important research and teaching tool.  The regulation of such 
activity through a licensing system is excessive and disproportionate.    
 
In conclusion, we strongly urge the Health Committee to remove the prohibition on the public display 
of whole bodies used for anatomical examination (as redefined under this Bill), and of bodies and 
parts of bodies imported from outside of Scotland, and to extend the scope of the purposes for which 
human tissue and bodies can be publicly displayed.  We would also urge that the public display of 
existing holdings is exempt from the requirements of this section and that the extension of the controls 
to images displayed electronically is reconsidered.  We believe the Bill is inappropriately restrictive in 
these regards and will hamper Scotland’s ability to display material that is (we believe quite 
appropriately) available to the public in other countries.  The removal of these restrictions will (subject 
to the controls of the licensing system) open up opportunities for increasing learning, and public 
understanding and awareness that would otherwise be lost.   
 
16 Definition of anatomical examination under the Anatomy Act 1984 
 
We welcome the broadening of the definition of anatomical examination under the Anatomy Act 1984 
with the aim of extending the types of anatomical procedures that can be licensed by the Inspector of 
Anatomy for teaching and research purposes.  We believe this is entirely appropriate for the reasons 
set out in paragraph 65 of the Policy Memorandum to the Bill.  However, we are concerned that, 
inadvertently, the definition has now been rendered so broad as to capture materially different types 
of activities.  The words “carrying out a procedure on or in relation to…” to be inserted as new sub-
Section 1(1)(b) of the Anatomy Act 1984 would appear to extend the scope of “anatomical 
examination” into research and teaching activities conducted on historical human remains by 
museums and similar institutions.  This would appear to have the effect of bringing such activities 
within the remit of the licensing regime under the Anatomy Act, a step we do not consider to be 
necessary or appropriate.   Accordingly, we would urge the removal of the words “carrying out a 
procedure on or in relation to…” in this sub-Section. 
 
17 Relationship and inconsistencies between Parts 1, 2 and 3 of the Bill 
 
We have some concern that the relationship and differences between Parts 1, 2 and 3 of the Bill, 
insofar as they affect the removal and use of tissue for research and teaching, are unclear and will 
cause difficulties in practice.  There seems to be some overlap between Parts 1, 2 and 3, each of 
which regulate the removal and use of tissue for research, but the requirements differ in some 
instances.  For example: 
 
-  under Part 1, it is not possible for a relative to authorise the removal or use of tissue for 
research.  However, under Part 2, a post mortem examination may (according to Section 19) be 
conducted for the purposes of removal of tissue for research with the authorisation of a relative.  In 
this case, we would strongly support permitting a relative to authorise the removal and use of tissue 
for research, in line with the approach in the HTAct;  
 
- it is unclear how section 23(6) interacts with Part 1, if at all.  If it doesn’t, it would appear to 
create an odd inconsistency between Parts 1 and 2;   
 
- it is not clear whether tissue removed (with authorisation) for the purposes of research by a 
procurator fiscal during a post mortem is regulated by Part 3 (which appears only to relate to tissue 
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removed for the purpose of the post mortem) or Part 1 (which relates to the removal of tissue for 
research outside of post mortem).   
 
These inconsistencies, and the relationship between Parts 1, 2 and 3 generally, need further 
consideration, as the requirements are currently unclear and in some cases contradictory.    
 
18 Hospital post mortems 
 
We welcome the provisions in Part 2 of the Bill relating to hospital post mortems.  In particular, we 
support the approach the Bill takes to authorisation of hospital post mortems.  The Bill confirms that 
authorisation of a post mortem automatically includes authorisation to retain and use tissue removed 
during the examination for teaching and research (assuming our reading of Section 23(1)(b) is correct 
– we assume that the words “for the purposes of audit, education, training or research” rather than 
“for any of those purposes” should appear at the end of the sub-section).  We believe this is a 
sensible and balanced approach, provided that it is reinforced by measures to ensure that those 
granting authorisation understand this is the effect.  The use of suitable authorisation forms and 
information leaflets to supplement the approach in the legislation will be key.  In that context, we 
would urge that draft authorisation forms are made public for consideration alongside this Bill, 
together with information about plans within the NHS in Scotland for introducing such materials and 
increasing public awareness generally.  
 
We also support the slightly different approach taken in relation to organs.  We recognise people 
commonly have a different emotional response to whole organs than they have to tissue and thus a 
separate request for authorisation of the retention and use of organs for teaching and research is 
appropriate.  However, as we indicate below, the difference between an organ and tissue may not be 
easy to draw in practice, so suitable definitions and guidance will be necessary.   
19 Definitions of tissue, organs and body parts  
 
We note that the terms ‘tissue’, ‘tissue samples’, ‘organs’, and ‘body parts’ are used in the Bill but not 
defined.  Although we recognise the difficulties of defining these concepts, we believe it is essential to 
do so, either on the face of the Bill or in codes of practice.  For example, under Section 23(6) of the 
Bill, no material other than an organ, a tissue sample, blood, or other bodily material may be retained 
after a hospital post mortem.  It is unclear whether this prevents the retention of material such as skin, 
hair or nail, for example.  If this is the intention, this is of concern, as we see no reason for it.  
Generally, the distinctions between these terms have a material affect on the legal obligations under 
the Bill and therefore must be clear.    
   
20 Use of residual tissue for treating or diagnosing third parties  
 
We welcome the inclusion of the power under Section 34(b) to use tissue leftover from a procurator 
fiscal post mortem for the purposes of obtaining health information about any other person but we 
question why this is not also explicitly permitted in relation to hospital post mortems under Part 2, and 
more generally under Part 1.   
 
21 Use of residual tissue for other purposes  
 
We are unclear as to whether tissue lawfully removed from deceased persons can be used for any of 
the following purposes without authorisation.  We would assume so, but would welcome clarification 
of this: 
  
-  public health surveillance or monitoring 
 
-  treating or diagnosing a third party (other than following a procurator fiscal post mortem, for 

which the position is made clear in Part 3 of the Bill) 
 
-  public display of tissue which is not an anatomical specimen under the Anatomy Act 1984. 
 
22 Breadth and duration of authorisation  
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We indicate earlier in our submission that we are supportive of the use of the term authorisation in this 
Bill.  In our view, an important feature of authorisation is that it can be given for general purposes (e.g. 
‘for research’), for an indefinite amount of time, provided the person giving the authorisation 
understands that is the effect.  We believe this is both necessary and appropriate.  It is impracticable 
to seek authorisation for each use of tissue in every case and risks overburdening the individuals 
concerned unnecessarily where they are quite willing to give a broad and enduring authorisation.  For 
the avoidance of confusion, we would urge that this feature of authorisation is made clear in any 
guidance and in statements in Parliament.     
 
23 Conditions on authorisation  
 
We note that under Section 44, it is expressly provided that conditions can be imposed on 
authorisation.  We are concerned that it is inappropriate to state this explicitly in the legislation in this 
manner and that this may have unforeseen consequences for other legislation.  An equivalent 
provision is not included in the HTAct, yet, it would incorrect to conclude from that that conditions 
cannot be imposed on any consent given under the HTAct.  Similar arguments can be made in 
respect of other legislation.  We are also concerned that the Section indicates that once conditions 
have been specified, “the matter must be carried out in accordance with the conditions”.  We would 
strongly urge the addition of the word “only” after “must”, otherwise, it would appear that the person 
seeking authorisation would be obliged to proceed with the act being authorised, when he or she may 
prefer not to proceed at all.   
 
24 Formalities for obtaining authorisation  
 
We are concerned that some of the formalities for obtaining authorisation are overly prescriptive, and 
also vary significantly across the Bill.  For example, we question why authorisation by a relative under 
Parts 1 and 2 of the Bill needs to be in writing and in the latter case (but not the former), needs to be 
witnessed by two witnesses.  We would urge the Committee to consider reducing the formality 
required on the face of the Bill, in line with the much simpler approach taken in the HTAct, and to 
address the use of such formalities through guidance on best practice.  If the current approach in the 
Bill is retained, there is a significant risk that the wishes of patients and their families will not be 
respected where there is a failure in a signing formality, and that the benefits this could have 
conferred on others will be lost.  We would also urge the Committee to ensure as far as possible that 
where formalities are required, they are as consistent as possible across the Bill to maximise 
efficiency and minimise confusion.  Where they differ (for example, in relation to children and adults - 
oral authorisation is unacceptable for the former), the reasons for this should be clarified.       
 
25 Hierarchy for relatives giving authorisation 
 
We note that under Section 45(4)(b)(ii), where there is more than one relative who might give 
authorisation in any particular category (child, parent, sibling etc), a hierarchy based on age applies.  
We would urge the Committee to reconsider this hierarchy and take the approach in the HTAct by 
allowing any member of that category to give authorisation.  We see no ethical basis for the rule, and 
considerable practical difficulty for the practitioner who is seeking authorisation in trying to ascertain 
the identities and ages of all those in the relevant category.       
 
26 Written request to be treated as authorisation  
 
We note in Section 8 that a request in writing from an adult that part of their body be used after their 
death for transplantation may be treated as authorisation under Part 1 of the Bill.  We would strongly 
recommend, in order to ensure that the wishes of individuals are respected, this Section also extends 
to use for research and teaching.    
 
 

SUBMISSION FROM THE ROYAL COLLEGE OF PHYSICIANS OF EDINBURGH 

The Royal College of Physicians of Edinburgh is pleased to respond to the Health Committee of the 
Scottish Parliament on the Human Tissue (Scotland) Bill - Call for Written Evidence.  
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The Bill is timely and addresses the real problems surrounding both organ donation for transplantation 
and post mortem.  It clarifies a number of important issues relating to authorisation for organ donation, 
developing a hierarchy of relatives to be approached for authorisation if the deceased has left no 
instructions.  One omission, which may or may not be deliberate, is any definition of death; since 
transplantation is now performed both from non-heart beating donors as well as those diagnosed on 
brain-stem death criteria, the College wonders whether clarification of this definition would be 
advantageous.   
 
There are four specific comments on the transplantation section: 
 
Section 6 (2) (b) - Authorisation: Adult 
 
Authorisation may be expressed verbally.  We feel that the withdrawal of authorisation should also be 
permitted verbally in order to be consistent and also to retain consistency with the withdrawal of 
authorisation for post mortem examination. 
 
Section 12 (1) - Removal of part of body of deceased person: further requirements 
  
This section appears to open the way to removal of organs or tissue for transplantation by persons 
who may not be registered medical practitioners.  This may be of some concern.  
 
Section 15 - Restrictions on transplants involving live donor 
 
Whilst this Act deals with cadaveric transplantation, the Section on restrictions on transplants 
involving live donors is difficult to interpret.  Although the thrust of this section is to prohibit financial 
gain in living donor transplants, the wording of the section appears to prohibit removal of an organ 
from a living child or adult unless ‘regulations’ are satisfied without defining where the regulations may 
lie or who delineates the regulations.   
 
Section 45 (5) (b) - Nearest relative 
 
The concept of being “unable to deal with the issue of authorisation” is potentially contentious.  It 
raises the question of who can judge whether the nearest relative is unable and what constitutes 
disability. 
 
The section of the Act, Part 2, dealing with post mortems is welcome in clarifying a number of 
important issues in relation to post mortem examination and retention of tissue samples.  One 
omission is that the Act does not specifically mention tissue banks which may hold human tissue for 
research purposes and not for transplantation.  It is noted that whilst there may be an advantage in 
surplus tissue being not subject to legislation, it does mean that Scotland will be out of step with 
practice in England and Wales, which will be covered by the Human Tissue Act.  However, it is also 
noted that guidance on this subject will be consistent with that issued by the Human Tissue Authority 
and we would suggest that guidance should include the following advice: 
 
"Tissues are routinely removed from patients as part of the diagnostic or therapeutic process, and 
once this is complete the opportunity exists to store and use surplus tissue for research purposes.  
Tissue stored as part of the medical record of a patient could also be used for research purposes.  It 
is not the intention of the Human Tissue (Scotland) Bill to legislate on the practice of storing tissues 
for research purposes, removed from live patients.  Provided the research has the approval of a 
Research Ethics Committee we consider the use of tissue for such purposes to be in the public 
interest.  Those managing and funding Tissue Banks consider best practice to include the presence of 
signed written permission from an individual patient to use their tissue for research, even though it is 
not a requirement in law.  We would advise Tissue Banks to follow this Code of Practice because it 
will keep us in line with practices being followed South of the Border, and will smooth the way to 
cross-border collaborations between researchers and cross-border applications for funding to support 
research on human tissues.  Also, though there will be no requirement in Scottish Law for such 
research Tissue Banks to be licensed, Tissue Banks in England and Wales will have to be licensed by 
the Human Tissue Authority.  We would suggest that Tissue Banks in Scotland also become licensed 
with the Human Tissue Authority to make it explicit that they are functioning at least to the same 
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standards as required in England.  This again will facilitate cross-border research collaborations and 
grant applications”.  
  
The importance of this issue is based on the fact that most research on human tissue is carried out on 
surplus tissue removed therapeutically or diagnostically from living patients, and that clarity of advice 
and guidance and consistency within the UK is vital for further research.   
 
All College responses are published on the College website www.rcpe.ac.uk. 
 
 
SUBMISSION FROM THE ROYAL COLLEGE OF PAEDIATRICS AND CHILD HEALTH 

Thank you for asking the RCPCH to review this proposed change to the regulations concerning the 
use of tissue and organ samples taken at post mortem. 
 
We believe that the proposals as set out are clear, succinct and unambiguous and deal very 
effectively with the appropriate use of tissue samples taken, both at the time of hospital post mortems 
and at post mortems ordered by the procurator fiscal. 
 
We think the wording concerning the samples taken on behalf of the procurator fiscal is entirely clear 
and appropriate in that the use of such samples for diagnostic or audit purposes would not require 
separate consent from the family.  The use for research or education would, quite correctly, require 
informed consent. 
 
Our only minor concern about the wording of this section is that it permits the retention of such 
samples when no longer needed by the procurator fiscal’s investigation but does not require that the 
samples are retained.  In other words, should a family member or other appropriate close relative 
request that samples taken as part of the investigation ordered by the procurator fiscal are to be 
destroyed, these regulations do not make clear whether the relative would have the right to make 
such a request and to insist upon it being carried out. 
 
Clearly, clarification of this issue is of utmost importance, both in terms of protection of the 
professionals involved in the retention and use of samples taken at post mortem and because of the 
child protection issues, and the potential need to preserve samples of tissue after unexpected or 
unexplained deaths or deaths that may subsequently turn out to have been possibly caused by acts of 
omission or commission by carers or parents. 
 
With this proposed minor amendment to the document, we would strongly support this clarification of 
the rules. 
 
Dr Adrian CF Margerison 
On Behalf or RCPCH 

 

SUBMISSION BY THE UNIVERSITY OF ABERDEEN 

The introduction by The Scottish Parliament of the Human Tissue (Scotland) Bill is timely and now 
provides a clear framework for dealing with human tissue and related issues in the 21st century with 
respect to organ transplantation and post mortem examinations in the past few years.  The Bill has 
addressed the many concerns raised previously during the various consultative periods regarding 
organ retention and post mortem and the conduct of post mortem examinations in the past few years.  
It is particularly helpful that the Bill addresses the issues relating to the conduct of post mortem 
examinations authorised by the Procurator Fiscal. 
 
Organ donation and transplantation 
 
No specific comments. 
 
Hospital post-mortem examinations 
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The Bill now provides clarity for obtaining authorisation and conduct of hospital post-mortems both in 
adults and children.  It is particularly helpful that the verbal consent for post-mortem examination is 
formally recognised in the Bill.  It is also useful that the term authorisation in respect to obtaining 
permission to conduct a post-mortem examination has been retained by the Bill. 
 
Autopsies performed under the auspices of the procurator fiscal 
 
The Bill now provides an appropriate framework for the conduct of the post-mortem examination 
under the jurisdiction of the procurator fiscal.  The explicit comments about tissues samples and 
organs retained at the time of a post mortem examination performed under the auspices of the 
procurator fiscal and their potential future use for teaching and research are welcome. 
 
Amendment to the Anatomy Act 
 
No specific comments. 
 
Professor Graeme Murray 
Head of Pathology, University of Aberdeen 
 
Professor Neva Haites 
Head of College of Life Sciences and Medicine, University of Aberdeen  
 
 

SUBMISSION FROM UNIVERSIY OF DUNDEE, PROFESSOR SUE BLACK 

Thank you for the opportunity to comment on the forthcoming Human Tissue (Scotland) Bill.   
 
I would firstly wish to state that I agree with the main objectives of this bill as they fulfil an overdue 
reassessment of the current Human Tissue status.  However, I would not presume to comment in any 
depth on the parts related to donation and transplantation of body parts, authorisation of hospital post-
mortem examinations or retention and use of tissue samples or organs no longer required for 
Procurator Fiscal purposes.  These issues lie out with my own sphere of professional involvement.  
However as Head of Anatomy and Forensic Anthropology at the University of Dundee and as a 
licensed teacher of anatomy I would like to offer my full support for the intended amendments to the 
Anatomy Act 1984.   
 
However I do wish to raise 3 issues of detail for consideration. 
 
1.  Section 1, subsection 1 - I would respectfully request that you consider removing the word 
'macroscopic' from the first sentence.  This narrows quite considerably the potential for teaching and 
studying particularly in an instance that might involve an interesting clinical condition.  The current 
medical educational mode is an interactive environment that does not compartmentalise specific 
disciplines and therefore to be able to take a biopsy of an abnormality and be able to instruct the 
students on not only the macro but also the microscopic appearance of the clinical condition would 
significantly widen the impact of the discipline and enhance the learning experience. 
 
2.  Section 4, subsection 1, part a - Whilst I appreciate that at 12 years of age, a child may be fully 
congnisant of the benefits of organ transplantation etc, I do question the validity of this age limit in 
association with the request to submit their remains for anatomical purposes.  This is a personal 
opinion and a situation that I would ask the Scottish Executive to consider with great care.  Most other 
contracts require the individual to be of adult age (16 or 18 depending on the situation) and I would 
think this appropriate for the Anatomy Act.  I know that most of our staff and students would find it 
particularly difficult to undertake an anatomical dissection on the remains of a child and as I am 
responsible for their well being, I could not condone such an investigation being undertaken.  
Therefore I believe there could be both legal and moral issues regarding this age limit. 
 
3.  Section 4, subsection 3 - I would request that the repeal of this subsection be reconsidered.  In 
many instances families have talked of the value that they believe was derived from the gift of 
donation and how it greatly eased the grieving process allowing good to be derived from their loss.  
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Whilst the rights of the deceased must be defended beyond question, the support and assistance 
derived by those who are left behind is also very important. 
 
These are my only issues for consideration and I thank you for your attention. 
 
Professor Sue Black 
Anatomy and Forensic Anthropology 
University of Dundee 
 

SUBMISSION FROM UNIVERSITY OF EDINBURGH, PROFESSOR JEANNE E BELL 

 
I am responding to your invitation to provide written comments on this Bill and I would be grateful if 
you could bring this letter to the attention of the Health Committee.  These comments relate to the 
draft Bill, together with the summary of provisions in Annex A, the policy memorandum, the 
explanatory notes and the financial memorandum.  My own interest in the Bill is as a practising 
neuropathologist who undertakes hospital and forensic post mortem examinations, retains brains for 
diagnostic examination and (with authorisation) for research purposes.  I also maintain brain and 
tissue banks with donations from hospital and forensic post mortem examinations.   
 
In general I approve the Bill which responds to the events of the last few years by replacing older 
legislation, now deemed no longer adequate or flawed.  It is important that there should be no dubiety 
about the intentions of the new Bill.  I found the policy memorandum and explanatory notes very 
helpful in covering some of the issues which I would have found otherwise perplexing.  I remain 
puzzled as to why organ and tissue transplantation should have been included in the same Bill as 
post mortem examinations, given the previous and damaging confusion between these two issues 
(policy memorandum, para 5).  I am pleased to note that the Scottish Bill does not attempt to include 
biopsy material and other samples removed from living patients, other than transplantation from living 
donors, and I note that a separate Departmental letter on this issue will serve to bring it into line with 
the Human Tissue Act 2004.  With respect to the modifications to the Anatomy Act, these are so 
many and various that I think a full understanding of the changes awaits a print-out of the updated 
Act.   
 
The release of Regulations to be made under the Bill, including the new authorisation forms and 
information leaflets, is eagerly awaited.  These, together with the adoption of this Bill, have significant 
implications for Scottish hospitals and Forensic Units undertaking post mortem examinations since all 
the related paperwork, including the post mortem request forms, will require updating.  
 
I comment only on selected items.   
 
 
Part 1 – Transplantation etc 
 
6&7 - I understand that authorisation for transplantation can be done online to the National Register 
which is why the requirement for a signature has not been included for self authorisation.  I know that 
others have found the absence of signatures and witnesses at these points in the Bill somewhat 
confusing because they are mandatory elsewhere.  I wonder if “in writing” is the appropriate 
phraseology for online self-authorisation? 
 
Part 2 – Post Mortem Examinations 
 
19 - I approve the definition of post mortem examination for the purposes of the Act.  I note that this 
excludes external and imaging-based examinations.   
 
23(1) & 23(2) - In order to adhere to this part of the Bill, the format of the authorisation forms, and 
the detail contained in the information leaflets, will be critical.  Is the authorisation for research to be 
generic and open-ended?  It is very important that the potential for future research is not curtailed in 
unforeseen ways if the original intention of the person authorising the research is to support medical 
research in general.  There does not appear to be provision in this Bill for research on anonymised 
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samples, undertaken without obtaining authorisation.  So far as I know, provision for this in the 
Human Tissue Act 2004 does not apply simply to surplus tissue from the living.   
 
23(3) - I wholeheartedly endorse the retention of blocks and slides as part of the medical record.  
These would then be available for several purposes, including review of diagnoses and audit 
(mandatory for good practice) and, with authorisation, teaching and research.   
 
It is possible that a part of the body which is removed during a post mortem examination would be 
used up in the tests to be undertaken and would not then form part of the medical record although, 
presumably, a report of the results would do so.  This should be made clear in information leaflets to 
be issued in future. Relatives may request to see medical records at present.  Usually a copy is 
provided for them.  If blocks and slides are part of the medical record, what is to happen in such 
circumstances? 
 
23(5)&(6) - I wonder what part of the body is alluded to in 23(6) since 23(5) appears to be a 
comprehensive list.  Guidance on this is necessary because 23(6) could be construed as a veto even 
if the family have given authorisation.  I am not sure that this was the intended effect.  What is the 
status of extraneous devices, such as pacemakers, which are implanted in the body and which must 
be removed before the body is cremated.  Perhaps these are not considered to be parts of the body? 
 
24(2) - Is it planned that there will be a national form for “self-authorisation”, as for other forms of 
authorisation?  Will guidance be provided for a binding form of verbal expression, witnessed by two 
people?  As the Bill points out, self-authorisation will take precedence over objections from relatives.  
We would wish to avoid disputes that have occurred previously on occasion (see also comments at 
47(a)). 
 
25(4) - The variation in the number of witnesses required for this and other tasks throughout the Bill is 
confusing.  One witness is required for various nomination processes, and for relatives authorising an 
adult post mortem whereas two witnesses are required for verbal self-authorisation for an adult and 
older child and for authorisation of a post mortem examination on a child of any age.  This has 
important implications for hospitals who look after paediatric and adult patients.   
 
31 - The clarity of this statement is extremely welcome and underlines the view expressed previously 
by the Scottish Executive.   
 
Part 3 – Tissue Sample or Organs no Longer Required for the Procurator Fiscal Purposes 
 
It may be a danger that the heading for this section implies that education, training and research (34b) 
is a function only of “leftover” tissue.  A fully authorised research programme, in progress with the 
approval of the Procurators Fiscal and of Ethical Committees, aims to remove tissue samples and 
possibly organs during the post mortem examination itself, strictly for the purpose of research (with 
relatives’ authorisation) and alongside those required for diagnostic purposes.  I wonder if 
consideration could be given to changing the title to “Tissue sample or organs not, or no longer, 
required for Procurator Fiscal purposes”.   
 
34(b) - Trainee pathologists currently undertake some forensic post mortem examinations under the 
direction of a consultant forensic pathologist.  Histological examination of the material which will 
become part of the medical record is included in the examination that such a trainee would make.  Is it 
the intention of this Bill to rule out forensic training unless the authorisation of the family is obtained?  
Whose task will it be to obtain that authorisation?  It would be unfortunate if the Bill had a deleterious 
effect on training in pathology which is already under serious threat. 
 
The Bill, as currently worded, does not permit research in any post mortem case which has not been 
so authorised.  This is as it should be but I do wonder about cases where a final diagnosis has not 
been reached and/or the relatives cannot be approached because of suspected involvement in the 
death e.g. some sudden deaths in babies.  It could be that these difficult issues are regarded as 
further investigation relevant to the diagnosis or to the health of other persons, hence not needing 
authorisation.  This grey area is in urgent need of clarification and may need to be further addressed 
by the standards to be produced for forensic post mortem examinations.  What is certain is that 
research is needed in this area, if only to provide more evidence-based statements in court. 
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42 & 43 - I welcome these clear statements about the use of forensic material held from the time 
before this Bill is enacted.  Again, this is consistent with former statements by the Scottish Executive.  
 
Part 4 – Supplementary Provision 
 
45(2) -  It is not clear why “someone with a longstanding professional relationship” is an appropriate 
person to give authorisation in the forensic setting but not apparently for transplantation or for the 
hospital post mortem examination (if I have understood correctly). 
 
47(a) - It seems clear from this that no national form is planned for self-authorisation.  I regret this and 
have devised our own for those people who have contacted me to make arrangements to “donate 
their body for research” and who are declined by the Anatomy Department.  I would prefer to use a 
nationally approved form. 
 
Part 5 – Amendment of the Anatomy Act 
 
48 - I welcome the modifications of the Act which make provision for surgical procedures to be 
undertaken and for the control of public display.  The final form of the amended Anatomy Act is 
however unclear and this part of the Bill will be better judged by anatomists.    
 
Part 6 – Miscellaneous  
 
49 - I note that this statement leaves open the option for the Human Tissue Authority to have powers 
in Scotland if this is deemed necessary.  Close consultation between the relevant departments and 
authorities in England and Wales on the one hand, and Scotland on the other, will be necessary, and 
it is reassuring to know that this is already in place.   
 
POLICY MEMORANDUM 
 
51 - The implication of this is that a hospital post mortem examination cannot be undertaken if there 
are no known relatives.   
 
73 - The cost of maintaining HM Inspector of Anatomy for Scotland is noted (detailed in the financial 
memorandum).   
 
EXPLANATORY NOTES 
 
These are very helpful in interpreting the meaning of various parts of the Bill. 
 
FINANCIAL MEMORANDUM 
 
There is no mention in this memorandum of the cost of obtaining authorisation for education, training 
and research in forensic post mortem examinations.  If authorisation is needed for training, there will 
have to be consultation with most, if not all, families and this is not standard practice at present. 
 
I trust these comments are of help. 
 
With best wishes 
 
Professor Jeanne E Bell 
Professor & Honorary Consultant in Neuropathology 
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SUBMISSION FROM JUSTICE FOR THE INNOCENTS 

We would have preferred  to answer each part of the bill, but the insistence on four A4 pages limits 
our answers and seems a little unfair when the bill has 56 parts each with a minimum 2/3/4 
subsections. We have asked the clerk to the health committee to excuse the fact that we have taken 
more space than this.  
 
In the consultation document, it seems many issues are ignored. With no input from the parents and 
relatives affected by this issue, our objections and worries will be shown in our answers to the 
consultation document. Please do not fall back on the excuse that Sorro have been consulted, as 
there are no parents in  Sorro and Scottish Executive pay these people to say what they do, they 
have no real interest in changing the future of pathology only in the salary they receive from Scottish 
Executive.  
 
Most parents answering the consultation document are convinced that the bill is about legalising past 
practice, and finding other ways to achieve the aim of bodies for research at all cost, instead of a 
water tight bill to stop the illegal removal of organs. We will continue to protest at regular intervals until 
we have a bill that has at its heart the want to stop the illegal removal of organs or tissue for 
transplant or research or audit or teaching, illegal, and unnecessary post mortems at any cost to 
relatives. This includes post mortems done "at the request of the procurator fiscal" where there is no 
need for a post mortem to discover the cause of death.  
 
Most of us feel the whole bill is about gaining authorisation at any cost to the relative instead of 
protecting the weak or vulnerable from unscrupulous doctors or pathologists. 
 
The police have been disallowed from investigating the crimes committed against the bodies of our 
loved ones in the past; this bill seems to be giving the same protection again.  
 
Are the committee aware that many pathologists are paid an extra £100 for each post mortem carried 
out: is this an incentive to do unnecessary post mortems?  
 
Recently I personally have spoken to a pathologist in Dundee. If the Committee would take the time to 
speak to this progressive modern and eminently sensible man, pathology in general might, very well 
grow in the right direction. He is not alone but many in pathology fear reprisal if they speak out this 
includes the young people in pathology. It is not easy to become a whistle blower. The time is now to 
have a more open discussion with no repercussions for staff and the medical profession alike.  
Set up a completely independent and confidential help -line and see the response, it might astonish 
the committee. If pathology and the Executive have nothing to fear then the hot line would not have 
any calls so they have nothing to lose.  
 
Some of his ideas include; if for instance a family of four are killed in a car crash, it is important that 
the driver undergo a post mortem to discover if drugs, alcohol or illness or the car crash killed the 
driver. This might also give some information on how the car crash killed the driver. What of the 
passengers, unless the family ask for the cause of death could it not be assumed that they died from 
their injuries? Do we need to know which injuries? Do we need to waste resources finding out? If a 
person who is very old dies in a locked room or house and has a history of heart attacks or stroke do 
we need a post mortem. Are too many post mortems done when not even research or education 
would benefit from this post mortem? 
  
One of the most important findings of this organisation in these past few months and years is that staff 
in the procurators Fiscal office knows nothing of what is happening during a post mortem. Most do not 
know what a block is or what a slide is; I have had the privilege of teaching a few very genuine people 
what they are giving their permission for, most were astounded. Most could not say whether a post 
mortem would be needed, they depended on the pathologist to tell them the way forward. Staff are 
not informed whether blocks or slides are taken or stored or used for research, mostly they ask the 
question if asked by relatives.  
We answer this paper with heavy hearts and inform the committee that although we give our best to 
the committee it is with regret that we say we do not believe the new Human tissue act will have any 
bearing on what will happen in the world of pathology in the future. This in effect means that our 
campaigning will not stop until we have a full and honest public enquiry and that it is recognise that 
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nothing will change until some form of proof of actions of a pathologist is needed in law. Although we 
are aware that this would be difficult, we live in a world of cameras and see no reason why the 
buildings that hold the dead bodies of our loved ones cannot be protected in this way. The job of 
examining C.C. T. V. footage should be given over to a completely independent agency with the 
required training and not a retired pathologist. All post mortems whether hospital or Procurator Fiscal 
should be on camera, the buildings should have cameras that cover working rooms as well as entry 
exit points 24 -7. We note with regret that nothing in the new human tissue bill asks for this type of 
proof. We know from talking with trainee pathologists that many pathologists to this day particularly if 
they have an interest in research, take what they want from a body without "authorisation,” and do not 
return organs to bodies. The new regulation are meaningless without some kind of proof that a 
pathologist and their "well trained" technicians are not to carry on as they have before with just a little 
more paperwork to fill in. The bodies of our loved ones will not be safe until this happens. Who among 
you can prove to us that a pathologist returns organs to the body after post mortem? It is well known 
that technicians in other countries as well as Britain sell body parts for medicine, make up, research 
and transplant. Is this to be the fate of our loved ones without this type of control? It is all very well 
saying the blocks and slides stored are numbered and well controlled and cannot be used unless as 
part of a pre-determined research project, what about the parts taken without permission the rooms 
that have not been searched and the laboratory that has not been entered. If a pathologist wants to 
examine a body or piece of a body, they will do and the desire for secrecy, which has always been 
present, will protect them as it always has. The Executive may trust pathology departments we do not 
and with good cause. Hospitals in Scotland insist after all this time that no scandal took place in 
Scotland, those parents make a fuss about nothing. Their cries of it is now very difficult to get and 
keep students in pathology is caused by these same students seeing that there is a different way that 
the work could be done with honesty, integrity and education. In addition, students fear they will be 
drawn into a situation where it will be published that they I were involved in the illegal removal of 
organs. 
   
What the committee and parliament has failed to realise is that some media organisation will at some 
time be patient enough to put a technician through the required education or pay one enough for them 
to talk openly of what really happens in our pathology laboratories. What then of our ambition of 
building the confidence of the public and educating the public into supporting vital research by giving 
permission for a post mortem on their loved ones. We truly believe confidence and honesty will 
change the future of pathology and will encourage relatives to give readily; our hope is that we in our 
lifetime will see an open profession, no more secrecy, and a supportive public with the confidence that 
comes from honesty.  
 
Each member of the committee should look to the person they love most in the world and imagine a  
pathologist doing exactly as they want with their body after death with or without permission and then 
tell us with all our knowledge that they would not care.  
 
  
DONATION AND TRANSPLANTATION.  
 
4 "Disapplication of subsections 3, 6 to 12, and 14 in certain circumstances"  
"In certain circumstances" is not the correct phraseology this needs defining, the heading should read 
in the case where the procurator fiscal believes the law has been broken or there is a danger to the 
public.  
  
This department can no longer be allowed to do as it wishes with the bodies of our loved ones. The 
most awful part of this is that most of this happens out of ignorance. Most often, the Procurator Fiscal 
office has no idea what is happening to the bodies of our loved ones. Pathologists and doctors can no 
longer say "but we have the permission of the Procurator Fiscal when they gain this later, and then 
the Procurator Fiscal say "all we did was give permission for a post mortem not to use the body parts 
for research" it is the perfect cop out for both. We support wholeheartedly the ability of the Procurator 
Fiscal to order a post mortem when doubt arises as to the cause of death. Alternatively, when he 
believes a particular death may endanger public health. Pathologists who do post mortems where the 
family will not allow this currently use the name of this department when research is needed or just 
wanted. It should be included in legislation that this department has a responsibility to inform where 
possible the relatives of their actions where it will not hinder an investigation and return body parts if 
the cause of death is decided and not illegal. For instance, how could it hinder an investigation for 
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parents to be informed that the brain will be removed, stored, and not returned for a minimum of 6-8 
weeks?  
 
5 (2) This should not be given verbally, in this day of technology surely a fax or e-mail would be 
possible for the avoidance of doubt. Most post mortems are performed during the day we are 
informed what could be the problem. This means a Procurator Fiscal must be in the office and must 
give permission after receiving the facts of the case. Verbally means pathologists could continue to do 
the post mortem and then receive permission from the Procurators Fiscal Office. In writing there is 
proof of reasons arriving by fax or e-mail and proof that the answer is yes.  
 
6) (a) ii Expressed verbally in the presence of two witnesses who cannot be health or hospital staff. 
Get their names and addresses.  
 
7 (4) (a) (b) (e) Is there to be a penalty for this. 
 
8 If a person changes their mind on their deathbed, this cancellation should be taken verbally if they 
are unable to write this should be stated at each part of the bill instead of one sentence near the end. 
If permission can be taken verbally, why not rescind verbally. 
 
9 (2) (b) Same as above a child should be able to rescind verbally with two witnesses not health staff.  
 
10 (1) Health staff other than a recognised co-ordinator should not be allowed to approach a child and 
then only in the presence of parents or guardians.  
 
12 1 (b) Who is this person who will be authorised by Scottish Ministers, is this to be a sneaky way of 
letting technicians our "well trained technicians" do post mortems. We have a huge objection to this. 
In many other countries technicians are the people who sell body parts. These people do not have 
years of training to lose and no life style to lose and not even a fantastic wage to lose. They do not 
seem to be involved in the law being laid down supposedly to protect the bodies of our loved ones.  
 
12 2 (a) Using technicians is a dangerous field whether for transplant or research. We will campaign 
against this, and we will publicise this fully as the Executive and pathologists have not. Why do we 
train pathologists if we allow technicians with nothing to lose but a pay packet the ability to touch the 
bodies of our loved ones? How do we know these people will not destroy vital medical evidence when 
removing body parts? We repeat how do we know they will not sell the parts of our loved ones. 
Imagine the scenario a family discovers that organs have been removed from the body of their child 
without authorisation. You may think that we exaggerate when we give these warnings but we talk to 
parents and we know the lengths they may go to if they are suspicious. Therefore, it is proven the 
organs have been removed, an inquiry is held and the result is a) we know the name of the 
pathologist but the pathologist did not remove the organs. B) The technician did remove the body 
parts but because the technician does not sign the post mortem report it could be say one of twenty 
and we have no idea who.  
12 4 a)b)c) In this technical age surely life extinct could be shown on some kind of  machine and the 
recording kept on record and all permission in writing by fax or e-mail so it cannot be done 
retrospectively.  
 
12 5 Definitely not. Any medical practitioner must have in writing before them the authorisation signed 
either by the deceased or a relative or the Procurators Fiscal or the statements from witnesses and 
these could be available in printed format from the two independent (as in not medical staff) witnesses 
as to the wishes of the diseased. As we read this part of the bill the words "how dare you try to 
legalise past practice come to mind." Why put a system in place where a penalty exists for a medical 
practitioner or "person" if they remove organs illegally and then give them a way out. We are 
disgusted, and will campaign loudly against this whole part of the bill.  
 
I am very aware from my work with grandparents and fathers deprived of contact to a child that if a 
parent has not had contact with their child for a time they will feel no less connected to that child. The 
non-resident parent may also have parental rights and responsibilities, some form of contact with this 
person must be attempted, or the post mortem should not be carried out The lack of contact may not 
be their fault they may not even know their child is ill. They may be fighting through court to gain 
contact with this child. If a non-resident parent in dispute with the resident parent refused his or her 
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permission, we believe no post mortem or organ donation for transplant or research should take 
place. If as we have proof of in  contact cases a mother would have her child undergo severely 
intrusive examinations on three occasions to try to prove sexual abuse when no abuse has taken 
place, would she not give permission for a post mortem out of spite towards the other parent. Try to 
imagine how that parent would feel, probably as if all control of their child has been removed from 
them even after death. The trauma from a feeling like this can last a, lifetime, as we all know. If their 
truly is no "other parent" in the child's life at all as in the case of a single mother who has no 
knowledge of the father or the parent is diseased the remaining parent can give authorisation. No 
mention is made of children in the care of local authorities; some parents lose their parental rights and 
responsibilities. What then, do we have a social worker making this decision; technically social 
workers are the resident parent. Will we have a parent who is perhaps a drug addict or with a drink 
problem who later gets well to discover that their child is dead and has donated their organs or had a 
post mortem and all their organs are in jars in hospitals all over the country. Every possible scenario 
must be covered in this bill.  
 
14 2 This part of the act is just a way for any pathologist to get out of being charged with doing a post 
mortem or removing organs for transplant illegally. All he or she must say is that "A" nurse told me we 
had permission" "or "the body would not be brought to me without permission." “The body would not 
be in the path lab if we did not have permission" or "my bosses said do" "and the boss says I did not." 
Will we have a situation where the pathologist says "oops so sorry we opened the body and then I 
was told we did not have permission  so we closed the body again". No one likes us for saying this but 
we are dealing with people who do not believe any harm is done by doing post mortems or donating 
organs for transplant without the permission of the dead or nearest relatives; they are desperate for 
material for research. A slightly different scenario might be where all relatives are on holiday abroad 
and unreachable or live abroad, no person has their contact number, and they come home to discover 
their much loved relative has died and donated their organs for transplant or research. It is the job of 
our MSPs to protect the bodies of our loved ones. Burke and Hare could have learned a lot from our 
modern-day pathologists and we are determined that the bodies of our loved ones will be protected 
and we will campaign to right this bill.  
 
The permission from the dead person or relatives must be in writing, the person who is to carry out 
the procedure must read this personally  before he or she removes any body part or opens a body. 
The refusal or change of decision can be signed by witnesses and be shown in writing.  
 
This bill is meant to change the future not legalise what pathologists have done for a long number of 
years.  
 
14 3 12 months is not long enough, if I stole a coat from Marks and Spencer I would expect to be 
given 12 months in prison when a person steals a body part or does a post mortem without 
permission it should be I minimum 10 years in prison. A fine will have no effect; they can afford a fine 
the prison term must be the deterrent. This is not a crime measured by any ordinary scale. The after 
effects as we are all aware are devastating to relatives of the diseased in particular if a religious 
objection is present The psychological damage can be long lasting and if pathologists have no 
intention of breaking, the law what do they have to  be frightened of if we set a long prison sentence 
as a deterrent  
 
15.6 We repeat these prison terms are not a deterrent if a person broke into a hospital to steal drugs 
or equipment or any other minor offence compared to this the prison term would be greater.  
 
15.7 No mention is made of for instance the thymus gland removal and sold to make medicine.  
 
16 1 (b) Why no time limit, the way this is worded means that if the person writes it down and throws it 
away they have complied with the law.  
 
4 (a) We repeat the prison term is not long enough and the fines must be greater.  
 
21 (2) Must be in writing we repeat that in this day of fax and e-mail it is not unreasonable to expect 
that permission can be given in writing, timed and dated to ensure that reasons have been read and 
understood and are reasonable. Again, we repeat most post mortems are performed in working hours 
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and if they are not, why not, pathologists rarely work at night if they are doing regular honest work. 
The police do not expect a pathologist to work at night. 
 
23 I have recently been involved with the death of a young man in very tragic circumstances and 
discovered that the pathologist knowing the family have lost babies in very tragic circumstances. Also 
knowing that the family, although keen to have a post mortem carried out, to discover the cause of 
death, were also aware that the diseased had a horror of parts of him lying in a hospital. This 
pathologist took only blocks of the brain and necessary organs and returned the brain and organs. 
This is contrary to all the information we have been given about the removal of a brain. We have 
always been told that the brain must always be removed and put into a solution to harden the brain 
before blocks and subsequently slides could be taken. This was the reason so many brains were 
taken and not returned in past practice, and why relatives were not told that, the brain had been 
taken.  
 
HOW MANY MORE MISCONCEPTIONS ARE THEIR? WHOM SHOULD WE BELIEVE?  
 
We must define an organ more carefully, would it be possible for a pathologist to say they consider a 
head leg, skin, arm, or eyes as an organ. In past practice, taking several blocks of a premature heart 
meant taking the whole heart or other organs. They simply told us they had blocks, but when further 
enquiries revealed that, the size of the blocks together made up the size of the heart or other organ 
they still stated they only took blocks. 
 
 24 2 (b) The witnesses must not be health staff, apart from the fact that this puts health staff in a 
difficult position if the authorisation were to be challenged, it lays patients open to pressure from 
health staff. This confirms the need for an independent department made up of co-ordinators 
consisting of the same type or even run by the staff who currently co-ordinate organs for transplant. 
This same department could also help relatives where a procurator fiscal post mortem has been 
ordered. From the co-ordinators, the relatives could gain so much information to help a well-informal 
decision. Basic information such as a) where is the body now b) who will carry out the post mortem c) 
how will they carry out the post mortem d) where will the organs be put when  they go back  e) which 
research will benefit. These and many more questions are so important to relatives. What the NHS 
seems to have missed so far is that most relatives given the sometimes brutal truth at time of death 
will have so much more faith in the system. They will be more likely to give permission for transplant 
donation or research if they are fully involved.  
 
24 3 If we must have permission verbally we must be able to rescind verbally in front of two 
independent witnesses showing a signature, not health staff.  
 
24 6 We repeat will there be a penalty for this and how do we prove this. If a husband and wife 
separate for instance for ten years but do not divorce can this ex-wife or husband take out their 
grievance on this person by allowing a post mortem against their wishes, care must be taken.  
 
26 1 It is vitally important to be sure that a child is not brainwashed or bullied by health staff. This is 
another reason for an independent department of co-ordinators taking the role of grief councillors as 
well ensuring correct procedure for authorisation. It is so important to realise that health staff do not 
have the time, independence or training for this work. Their first loyalty must be to the health service 
and their belief in research and that is understandable but not helpful to patients and relatives trying to 
make a fully informed decision.  
 
26 2 (a) Again health staff must not be a witness.  
 
26 2 (b) Again if authorisation can be given verbally it can be rescinded verbally.  
 
27 If a parent or parents have discussed this issue with their child over 12 yrs, the decision must be 
made by the family. What if a child is in the care of foster parents or local council can a social worker 
over rule a parent? They too have parental rights and responsibilities over children it seems there is 
much more discussion needed here. I am aware from my other work with GASH how easily a child 
can be influenced by staff who care for them. We have known cases where care workers have 
influenced children against their own parents Are pathologist's still so desperate to gain bodies or 
parts for research that they will allow a child's last days on earth to be spoiled by their parents 
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discovering that the child without their knowledge or consent has given authorisation for a post 
mortem. Perhaps even worse the parents discover this after the death or after the post mortem.  
 
Would a social worker know enough to prepare a child for this question? Would a parent know 
enough to give informal consent or help the child to give informal consent?  
 
What if a child changes their mind and is now too ill to write should they die in fear of what will happen 
to their body because they cannot write.  
 
What if a child is not competent and a nurse or doctor persuades them to sign a form? Must a parent 
have that child torn from their arms to have a post mortem carried out? Be careful what you write 
unless you are sure of the consequences of the wording. How would an MSP or a doctor feel if this 
were their child? Would this lack of consultation happen, if this were the Queen’s child? What makes 
the child of the Queen any more important than the child of Joe Bloggs?  
  
30 1 (b) This must be in writing before commencement of post mortem whether  PF or hospital. The 
pathologist must have before him in writing the conformation that authorisation has been given before 
the post mortem can proceed. With the use of fax and the ability to scan a document and the use of e-
mail, we see no reason why this cannot be done in the avoidance of doubt. A signed document is a 
sure thing the responsibility should lie with the pathologist to ensure that authorisation is definite. Are 
we to see situations where the pathologists or doctor or worse a "technician" can do a post mortem 
remove organs and then say, "I was told the authorisation was given"? Alternatively, "the body would 
not have them brought to me if it was not for post mortem." In these cases what would have changed 
from the past. It was our belief that we would see a watertight bill with no loopholes where 
pathologists could not "make mistakes" or just do what they did in the past which was open bodies 
remove what they want and then say "oops" so sorry I did it again.  
 
What will happen when a post mortem wise parent or relative pays for a scan to see what has been 
removed from the body and calls the police or the media or both? What if they pay for a second post 
mortem and insist on being there. These are all possibilities. What then of the confidence we all want 
to see in transplants, post mortems, and pathologists?  
30 3 (a) If all signed documents were before the doctor or pathologists before a post mortem or organ 
donation could take place then fewer mistakes could take place. A surgeon must gain a signature 
before carrying out an operation. A bank must see a signature or pin number before removing money 
from your .account why should a pathologist be any different are they too special to check a 
signature.  
 
Verbal permission must be given in front of two independent witnesses. Health staff is not 
independent enough for this issue and permission should be able to be rescinded verbally in front of 
two independent witnesses we could have a special form for this in the pack given to relatives.  
 
What are we to do if a person who could write can no longer write and then changes their mind are 
we to force relatives to have a post mortem on this person or child will this adult or child die in fear of 
a post mortem being done on their body after death.  
 
Is an adult over 16 or 12?  
 
Again, we see the problems of children living with one parent and alienated from the other parent If no 
effort is made to gain the permission of the other parent before post mortem we may have a situation 
where a father fighting through court (which may take months). May be too late getting permission 
from the court to see his child and to be involved in his treatment only to discover that the child is 
dead, a post mortem has taken place, and organs removed.  
 
Recently in Gash we had a grandfather fighting to see a grandson of whom he had primary care for 
quite a long time and when he lost him to another grandparent (his ex-wife) in a court battle simply 
because he is male and she is female he was denied access to that child. The child died without ever 
seeing his grandfather again the funeral had taken place before the grandfather discovered his 
grandchild was dead, this could happen to a father or a mother. Incidentally, the grandfather and the 
mother and father still technically held parental rights and responsibilities.  
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The new bill governing family law is to give parental rights to many more fathers and recognise the 
fact that children need both parents and that both parents need to be involved in the upbringing 
education and health of each child, why can this bill not give the same recognition.  
 
33 2 It is shown so strongly in this part of the bill that the Executive are not serious about a bill that will 
protect our bodies. To include in the bill a copout that protects pathologists in this way is unforgivable. 
This allows a pathologist to do as he/she wishes and then say "oh but I was told that it was ok" or" the 
nurse told me" or " the body would not be in the mortuary if it was not to have a post mortem" or " I 
thought I saw a form in the file". This is too vague and too easy to stop a prosecution. 
If I said. "I thought the security guard in Marks and Spencer's told me to take the coat would I be 
charged with theft."  
12 months. not a great enough deterrent, a pathologist can pay a fine easily. All a pathologist needs 
to do is carry out a few post mortems at £100 a time and their fine will be paid. A prison sentence 
must be long and then really be a deterrent. The real deterrent should be they lose their ability to 
practice and they should be struck of the register.  
  
33 1/1. The procurator fiscal should not be involved in research, the remit of the procurator fiscal is to 
determine the cause of death in cases where there is doubt. Most procurator fiscals give permission 
for a post mortem retrospectively without being aware of the reasons why. We making a point of 
speaking to the Procurators Fiscal in cases where they have been involved have brought this to our 
attention lately. Most could not tell, whether blocks and slides have been kept and stored; most do not 
know what is a block or a slide and why they must be kept. Cot death is a tragic event in any family 
and the feeling of the parent that this post mortem must take place without their authorisation leave's 
them feeling not just devastated by the death of their child but now they may find out works later that 
the brain has been taken. When they begin to come out of the fog they are living in, they will ask the 
question, and be told, that pathologists have kept blocks and slides belonging to their child and they 
can do nothing about it legally. It seems to us you are legalising past practice at every turn. In the past 
the procurators Fiscal stated categorically that they did not take parts for research.  
 
Please explain to us where the parts of children came from for the research into cot death as only the 
procurator fiscal can do a post mortem on or remove these parts from a child as only the Procurators 
Fiscal can perform a post mortem on a child who dies of cot death. So now, you seek to legalise this 
practice instead of encouraging authorisation through the proper medium of education, and proper 
information.  
 
Again, we state as an organisation we will hold demonstrations as often as we can to stop the 
legalising of the theft of organs and blocks and slides. Remember a few small blocks can be the 
whole heart, lung, kidney, testes, or ovary from a small baby. One block is a gland of many kinds or a 
thymus or an eye.  
 
34 What is this if it is not for research. "for the benefit of a future person" is research, this again is 
legalising past practice. 
  
35/36 As in previous parts of this bill, the Procurators Fiscal should not without the relatives 
permission be authorised to remove or keep or store any body part for research or for a medical 
record.  
 
All authorisations should be transmitted electronically after the reasons for the post mortem has been 
transmitted electronically and read and understood by the Procurator Fiscal. The pathologist should 
be responsible for having the authorisation before him/her before carrying out a post mortem.  
 
The relatives should be kept informed of organs and brains removed as soon as possible by a 
transplant/post mortem coordinator/bereavement councillor. With the ability to liaise with all to keep 
the relatives informal as to where the body is being kept, who will do the post mortem, how long the 
body will be kept, how soon the body parts will be returned and which body parts are involved and 
why. In this way, the coordinator may also be able to give information, which might encourage 
relatives to take an interest in current research projects, which, may help members of their immediate 
family, and future children in the family.  
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It seems the only way pathologists will be stopped using the office of the Procurators Fiscal to keep 
body parts is to legislate that they cannot.  
 
The remit of the procurator Fiscal is and should be to discover the cause of death not to gain body a 
parts for research.  
 
36 1. This makes us wonder if we are now or in the future to have private companies to carry out post 
mortems. This is an American system and if you wish to retain a body whole in America after death, 
relatives must stay with the body until it is in the hands of an undertaker. Pathologists and technicians 
regularly steal and sell body parts in America after post mortem. Relatives must stay with the body 
during post mortem or pay privately for their own pathologist if the object to the harvest of organs for 
transplant or research. Is this what we want for Scotland?  
 
37 Authorisation must be able to be rescinded verbally in front of two witnesses not health workers. 
Witnesses cannot be health workers.  
 
38 What happens if the person can no longer write must they die in fear of what will happen to their 
body because they cannot write? What if they are alone and have no relatives to protect them or their 
body.  
 
39 Witnesses cannot be health workers authorisations should be gained by a transplant/post mortem 
coordinator who should help make this decision with the family and the child. Authorisation must be 
able to be rescinded verbally in front of two witnesses not health workers a form could be in the pack 
to cover this eventuality. 
40 Parental rights and responsibilities can be held by a social worker nothing in this bill rovers this 
eventuality it seems as long as someone says "I have rights and responsibilities over this child" a post 
mortem will take place this shows desperation for body parts.  
 
Witnesses cannot be health workers families must be consulted. We repeat are we to take a dead 
child from the arms of a grieving parent because a health worker has obtained authorisation from a 
child that may not understand the consequences. Is this authorisation to be gained from the child in 
the absence of the parents? Is the post mortem to be carried out before the parents are told that the 
hospital have gained permission from their child of twelve years? Who will decide if this child is 
competent to give authorisation?  
 
41 What if, this child is no longer able to write through a degenerative illness or weakness must they 
die in fear must their parents watch them die in fear?  
 
Who will decide who has parental rights and responsibilities, do nurses and doctors even understand 
what that means, or do they like most members of the public assume this means the person or social 
worker that the child lives with or has primary care of the child. This area needs a coordinator with 
training not just in the area governing family law but also with the knowledge and training to give full 
information in the correct manner to encourage authorisation for post mortems. This is an area so far 
kept tightly within the medical profession for good reason. This bill should legislate to take this whole 
area into a different sphere where  it is taken out of the hands, of medical staff, and given to for 
instance the coordinators for organ donation for transplant and given the same importance and call it 
a different way to give the gift of life through research.  
 
41 2 No medical staff should be witnesses to authorisation for a post mortem. If medical staff were to 
be used to gain authorisation we leave patients open to the abuse of bullying and wrong information 
at the time when they are most vulnerable.  
 
The worst-case scenario we are aware of is a young mum who had lost her first child. She had two 
live births and then lost another child. Within an hour of her child dying she, had twelve members of 
staff who tried to bully her into giving permission for a post mortem one of the staff included the 
chaplain for the hospital? This young mother carried a very rare gene and passed this onto her 
children. She eventually discovered that her first child had a post mortem without her authorisation 
and that her second dead child had organs removed even though the form included direct instructions 
not to remove or store organs after the post mortem. 
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Lately I have dealt with a case where medical staff, after being refused authorisation for a post 
mortem changed the form, included authorisation for a post mortem, and then denied a post mortem 
had taken place. 
 
42/43 How can it be lawful to steal organs, blocks, and slides and then give yourself the right to keep 
them? We use this example so often but if the First minister were to steal a coat from Marks and 
Spencer tell the police he has it but hide it. Five years later, he says I have this coat but now I have 
passed a law that will give me the right to keep it. Do you believe he would still be First Minister? Why 
is a coat from Marks and Spencer more significant or valued than the organs and body parts of our 
children. How can it  that be that there is a law to protect Marks and Spencer from losing a coat and 
not a law to stop misuse of the bodies of children or adults How can it be that although we had an 
earlier Tissue Act this did not protect the bodies  of our loved ones? We must assume that a way was 
found to protect pathologists "for the good of Scotland.” 
  
45 1 Again no mention of children in care or adults without the capacity to make a decision 
themselves and no relative or friend to protect them. This bill is too vague when dealing with people 
who have no near person to fight for their right to decide against a post mortem. What are we to see; 
homeless people used for education or research, children in care or young adults used for transplant 
or research, this area of the bill needs to be clarified. Will health staff have the ability to say this 
person made a verbal authorisation?  
 
45 2 Will a hospital doctor or a GP or a social worker or any other person working for the NHS be a 
"person with a long standing relationship with this person" surprise surprise.  
 
This is so blatant it is almost laughable. Therefore, what we are being told, in this bill, is that our 
homeless, old, or just people who have already lost their family and friend or are visiting from abroad 
and have no family here are fair game for pathologists as long as they have a doctor or nurse who 
has known them for more than five minutes.  
 
45 3 A stepchild on the word of a stepparent can be autopsied or donate organs for research or 
transplant and yet no effort is made to contact the real parent A person of half blood can give 
authorisation when no effort is made to contact the person of full blood; this shows real desperation to 
get hold of bodies and organs for research. Even the new Scottish Family Law Bill refuses to put 
stepparents before natural parents. We note no mention is made of Parental rights and 
responsibilities in this section. 
 
45 4  One of the members of the organisation related this story to me, I think it explains how life 
changing not being involved in the decisions concerning a close relative can be.  When her father 
died, he had four years of illness before dying, in those years and all her life they were as close as a 
father and daughter could be.  When her father was dying of cancer, her father asked to come home 
to die and her mother and her older sister refused. This man had been an excellent father to seven 
children of his own and a father figure to many more.  When the children were young he had worked 
three exacting jobs to support them.  She felt this wishes should be respected, she had to threaten to 
take him home to her own house to get him home, and because he was still mentally competent the 
hospital could not have stopped her.  All their young lives he had spoken of when he eventually died 
he wanted buried and to have the family visit his grave every Sunday.  He wanted to buy the ground 
so as her mother could be buried beside him.  When he died her older sister and her mother had her 
father cremated to save a little from the vast amount of money he left for the care of her mother and 
although closer to her father than even her mother, she could not stop this.  For many years this 
tormented her, she felt she had let her father down. 
 
45 5 If a person is on holiday they may come home to discover that their nearest and dearest has had 
a post mortem and their organs are spread all over the country because they did not leave a contact 
number. This could mean a daughter, son, brother, or sister. The media will make a real meal of the 
first few stories like this whether lawful or not this would destroy any work done to justify post mortems 
and organ donation for research. 
  
46 The most important criteria, for the protection of the vulnerable adult or child, have been omitted, 
from this section. Health staff should not be allowed to act as witnesses.  
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Who is to prove that two members of health staff were present at the same time? 
  
Who is to prove that the vulnerable person or child understands the actions of a pathologist or the 
consequences of organ donation for transplant or research? Who is to state the person is competent?  
 
"Health staff" 
 
 Is this the same health staff, which altered medical  records to stop claims for medical negligence?  
 
Is this the same staff that altered medical records to give authorisation for post mortems when 
authorisation had been refused? 
  
Is this the same medical staff who told me no post mortem had taken place on my son and no blocks 
and slides were taken? Subsequently, this was disproved through die discovery of some medical 
records and a post mortem report. Most parents in this organisation have the same experience to 
report. 
  
Is this the same medical staff, who told me my son died through a dreadful but unavoidable mistake, 
when a letter personally signed by the doctor subsequently disclosed that the doctor had been 
negligent? Any MSP wishing proof of this case and many more should call me.  
 
Is this the same medical staff who went into a young mothers room less than an hour after her baby 
died, while she still held her child one after another, twelve of them, one of them a hospital Chaplain 
to persuade a mother to give authorisation for a post mortem. The same medical staff, which told the 
father in front of the mother that as unmarried parents the decision belonged to the mother alone. The 
same medical staff who then removed the father from the room to take him outside die room to 
persuade him to talk to the mother and persuade her to give authorisation. The same staff who 
proceeded to remove all organs including the brain from her child in the presence of an e-mail stating 
"no organs to be removed." This mother carried very unusual genes, which she passed on to her 
children. This case can be proven through documentation. Any MSP wishing proof can contact me. 
 
This same mother spent her last pregnancy planning how we would run out of the hospital with her 
baby if her baby did not survive to stop any pathologist touching her. Most mother would have just 
worried in case their child died or tried to enjoy their pregnancy. This same mother subsequently 
discovered that all organs had been removed from her older daughter as well as skin, bone, ovaries, 
brain, kidneys, liver and much more. Little was left of this child in her coffin to bury.  
 
I wish I could say these stories were isolated or exceptional; most parents in this organisation have a 
story much like these to tell. 
  
47 The forms must be informative and open and ask for authorisation at each step. A press release 
from the College of Surgeons suggests that the forms held "too much information" and that this "may 
deter' relatives from giving authorisation." This information should be compulsory on the forms as then 
we will not see claims of "they did not tell me." If the College of Surgeons has, a problem with this it 
must be because they wish to do things to a body that they do not wish to discuss or take options 
away from relatives. It is our understanding that the forms and the bill are about being honest in the 
future. We think the College of surgeons should realise  they are no longer  dealing with the great 
unwashed but a thinking intelligent nation of Scots capable of making difficult decisions if given the 
correct information. 
  
48 We are assuming that this part of the bill will allow a surgeon to practice surgical procedures but 
we are flummoxed at the mention of "prosthesis." 
  
48 4 (a) Are we now to buy bodies from poor countries for research or teaching. This opens the 
floodgates without the control of stating they cannot be bought. Will this encourage unscrupulous 
people in other countries to kill their relatives to sell their bodies? The poor in less regulated countries 
will sell their own organs to feed their families why not kill unnecessary member; of families for 
instance "girls in many countries are not necessary or old people cost money to feed."  
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This document is our response as an organisation, to the committee's call for written evidence, in 
relation to the Human Tissue (Scotland) Bill before the Health Committee and should be reproduced 
in full on the appropriate committee web site.  
 
Lydia Reid  
CHAIRPERSON  
JUSTICE FOR THE INNOCENTS  
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Human Tissue (Scotland) Bill: 
Stage 1 

14:01 
The Convener: Item 3 on our agenda is 

continued consideration of the Human Tissue 
(Scotland) Bill at stage 1. On Friday 23 
September, the Executive issued a supplementary 
consultation on the bill, seeking views on the 
provisions relating to adults with incapacity. A 
number of options for action by the committee in 
response to this development are set out in a 
paper that has been circulated to members. I ask 
the committee to consider those issues when 
questioning the remaining witness panels—today’s 
witnesses have been made aware that they may 
be asked questions on them. I ask the committee 
to agree to invite an additional witness to the 
evidence session on 3 October to cover the issue 
of adults with incapacity, and to request a 
summary of the responses to the Executive 
consultation when they come in. I also ask the 
committee to agree to write to the Deputy Minister 
for Health and Community Care to point out that 
the informal timetable that we agreed with the 
Executive makes no allowance for additional 
evidence taking at stage 2; therefore, if further 
issues emerge at stage 1, it will not be possible to 
adhere to the original timetable. 

Do members agree with all those 
recommendations? 

Members indicated agreement. 

The Convener: I welcome Kenneth Macintosh 
to the committee. Will you confirm that you are 
attending the meeting in place of Helen Eadie in 
your capacity as Labour substitute on the Health 
Committee? 

Mr Kenneth Macintosh (Eastwood) (Lab): I 
am indeed. 

The Convener: We move now to the evidence-
taking session. This is our third session of oral 
evidence on the Human Tissue (Scotland) Bill, and 
we will take evidence from two panels. The first 
panel, broadly speaking, includes people with 
medical and medical research interests. From right 
to left, we have Professor Stewart Fleming from 
the Royal College of Pathologists; Dr Peatfield 
from the Medical Research Council; Dr Juror from 
the Royal College of Physicians of Edinburgh; 
David Sinclair from the Royal College of Surgeons 
of Edinburgh; Dr Adrian Margerison from the 
Royal College of Paediatrics and Child Health; 
Professor Graeme Murray from the department of 
pathology at the University of Aberdeen; Professor 
Sue Black from the department of anatomy and 
forensic anthropology at the University of Dundee; 

and Professor Jeanne Bell from the department of 
neuropathology at the University of Edinburgh. 

I will ask each witness to describe their interest 
in the bill, to comment briefly on the bill, to indicate 
their support or otherwise for the bill’s provisions, 
and to flag up any issues that they consider worthy 
of further consideration by the committee. Panel 
members will realise that, with this number of 
members on the panel, I am not looking for five-
minute orations from each of you. I am just looking 
for a quick thumbnail sketch to give the committee 
some guidance so that we can focus our questions 
better. I will start with Professor Fleming and then 
move round the witnesses in order. 

Professor Stewart Fleming (Royal College of 
Pathologists): I am here representing the Royal 
College of Pathologists, which is the professional 
body for pathologists in the United Kingdom and 
most of the Republic of Ireland. The college 
broadly welcomes the bill and congratulates the 
people who have been involved in writing it 
because it focuses on what we regard as the main 
issues without drawing in many additional matters.  

In our written submission, we have highlighted 
two or three areas that may need attention in the 
bill or in the practice guidelines that are produced 
once the bill has been passed. One such area is 
the occasional need for diagnostic testing of 
transplant donors. Another issue that needs 
careful consideration is the guidelines on the 
mechanism for transfer of tissue blocks and slides 
and post-mortem reports from the forensic 
medicine service so that they become part of the 
health record. Attention must be paid to the 
relationship between forensic medicine practice 
and the other parts of the forensic medicine 
service, such as those to do with justice, which 
include the Crown Office. 

Dr Tony Peatfield (Medical Research 
Council): I am from the Medical Research 
Council, which, as members may know, covers the 
whole of the UK, not just England. Our submission 
was made jointly with the Wellcome Trust, which 
has a worldwide remit. We are interested in how 
the bill relates to what happens in the rest of the 
UK. In that regard, we are keen that, whenever 
possible, there should be similarities and 
convergences between the English and the 
Scottish legislation. We acknowledge that that 
may not be possible in all cases and that there 
may be good reason for that. However, if the 
legislation in the two countries were similar, that 
would make life much easier for everyone. It would 
make things simpler both for professionals who 
cross the border to take up new jobs and for 
cross-border transfers of material, and would 
reduce bureaucracy and therefore be cost-
effective. Those are our general comments. 
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I will pull out two or three of the many specific 
comments that we included in our written 
submission. The issue of broad and enduring 
consent was dealt with in the Human Tissue Act 
2004, which applies to England, Wales and 
Northern Ireland. We support the concept but, 
given how others—especially ethics committees—
may view it, there may be difficulties in putting the 
provisions into practice in a workable way. People 
on ethics committees have told me that broad and 
enduring consent is an oxymoron and that such 
consent is not possible because a person would 
not know what they were consenting to. The 
MRC’s view is that it should be possible for people 
to give consent to whatever may happen to their 
tissue in the future, regardless of whether they are 
alive or dead. 

My second point is that the formalities for 
obtaining authorisation vary a great deal in 
different parts of the bill. I know that that issue has 
been mentioned by other witnesses and in other 
submissions. It is not clear to us why there are 
such differences. If nothing else, there should be 
some explanation and, if possible, some 
simplification of the apparent complexities. 

Thirdly, at one point the bill talks about 
“Conditions attached to authorisation”. That idea 
does not appear in the Human Tissue Act 2004. 
Although it is difficult to argue against it, it would 
be helpful to have some guidance on what sort of 
conditions would be acceptable. If someone said 
that they did not want their tissue to be used for 
such-and-such a purpose after their death, what 
sort of conditions would they be allowed to attach 
to their authorisation? Could they specify that their 
tissue could not be used for a Catholic, for a 
Protestant or for someone from overseas? It would 
be useful to have guidance on that. 

Those are our main points; our written 
submission contains many more. 

The Convener: I am told that our next witness is 
Dr Junor, not Dr Juror. There is a misprint in our 
agenda and on your nameplate.  

Dr Brian Junor (Royal College of Physicians 
of Edinburgh): I am a renal physician in Glasgow, 
but I am representing the Royal College of 
Physicians of Edinburgh. The college broadly 
welcomes the bill for its definition and clarification 
of the issues related to organ transplantation and 
post mortem.  

Our written submission included four relatively 
minor points, only one of which I want to 
mention—our plea for consistency in relation to 
authorisation. The bill may not be entirely 
consistent, in that different parts of it appear to 
contain different criteria for authorisation. 

One point that is not in our written submission is 
the question mark over written authorisation for 

organ donation. Because the UK transplant 
register is electronic, someone can sign up to it 
and there is no written document giving 
authorisation. 

The post-mortem issues could be dealt with 
more comprehensively by my pathological 
colleagues, so I will not go into those. 

David Sinclair (Royal College of Surgeons of 
Edinburgh): The Royal College of Surgeons of 
Edinburgh welcomes the opportunity to be 
represented here today. The part of the bill to 
which the college is primarily linked is part 5, 
which relates to the amendments to the Anatomy 
Act 1984, especially those provisions that allow 
operative procedures to be performed on donated 
bodies. 

As the committee knows, the college played a 
part in suggesting that such a change to the 1984 
act should be effected, and it gives its very strong 
support to that significant and practical 
improvement. The change will, undoubtedly, 
permit a helpful widening of opportunities for 
surgical training in a realistic environment, as well 
as allowing such training the capacity to respond 
to the development of new surgical techniques. 
The college believes that that can only add to the 
public good, as well as being very much in 
keeping with the general intent of those who make 
the special and much appreciated donation of their 
bodies to allow others to benefit after their death. 

I understand that another meeting is to be held 
with college representatives, relating to the parts 
of the bill that concern display and museums; that 
said, I have no concerns about that to raise on 
behalf of the college. 

Dr Adrian Margerison (Royal College of 
Paediatrics and Child Health): The Royal 
College of Paediatrics and Child Health welcomes 
the chance to comment on the bill. The events 
around Bristol royal infirmary and Alder Hey 
children’s hospital were obviously the driver for the 
legislation. 

The bill is an excellent piece of work. The 
proposals are clear, succinct and unambiguous, 
and they deal very effectively with the appropriate 
use of tissue samples that are taken both at 
hospital post mortems and at post mortems that 
are ordered by the procurator fiscal. It is on the 
latter that we have our only minor concern, which 
is covered in the written evidence that I have 
submitted. 

The bill was read by Professor Neil McIntosh of 
the University of Edinburgh, who is the vice-
president for science and research at the college 
and sits on the ethics committee, and by Professor 
Peter Fleming of Bristol University, who is a 
leading light in sudden and unexpected infant 
death. Professor Fleming was the author of the 
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minor concern over the wording of the provision 
that permits the retention of samples when they 
are no longer needed by the procurator fiscal’s 
investigation but does not require that the samples 
are retained. That is of some concern because the 
huge majority of procurator fiscal cases around 
sudden infant death are to do with child protection. 
We need to be careful that we do not throw away 
tissue that might later be helpful in leading to 
conclusions about child protection issues. In 
relation to genetic advances, it may also be 
beneficial for parents to have that tissue saved, as 
we may be able to tell them whether, for example, 
a death was a cot death. 

Professor Graeme Murray (University of 
Aberdeen): The University of Aberdeen welcomes 
the bill. It provides a clear framework in which to 
deal with human tissue and surrounding issues. 

Our written submission raises some minor 
concerns regarding hospital and procurator fiscal 
post-mortem examinations; however, there are no 
major concerns that we want to raise. We do not 
have any specific comments to make about the 
sections that deal with organ transplantation and 
donation. 

14:15 
Professor Sue Black (University of Dundee): I 

am from the department of anatomy and forensic 
anthropology at the University of Dundee. My 
written submission was made at our dean's 
request, so I speak on behalf of the university. 
However, I also speak as a licensed teacher of 
anatomy, but my opinions are primarily personal 
ones. I will be delighted to discuss them, if we 
reach that point. It is a bit unfortunate that licensed 
teachers of anatomy in Scotland did not respond 
as a group, but David Sinclair and I would be 
delighted to speak on their behalf. 

I have no comment on the first part of the bill; 
my response is solely on the matters associated 
with the proposed amendments to the Anatomy 
Act 1984. My department and I fully support the 
amendments. We feel that what they propose is 
long overdue and very welcome. We believe firmly 
that the proposals offer an exciting opportunity for 
education and development in Scotland that is not 
available to many of our colleagues south of the 
border. This an exciting time for us in education 
and the proposed measures would allow us to 
take a significant step forward. 

I raised three relatively minor issues in my 
submission, which are personal opinions more 
than anything. I am happy to discuss them, but I 
do not think that they need to be raised specifically 
at this time. 

Professor Jeanne Bell (University of 
Edinburgh): I am professor of neuropathology at 

the University of Edinburgh. I am here because I 
have a strong interest in research and I represent 
the neuropathology community in Scotland. I want 
to speak to the parts of the bill that deal primarily 
with post-mortem examination. I support the bill, 
which will provide a framework within which we 
can communicate with individuals, their families 
and the public about the important issues that are 
raised in transplantation, anatomical examination 
and, particularly, post-mortem examinations. We 
must remember that the legislative process started 
with the issue of post-mortem examinations and 
retention of organs. I endorse whole-heartedly the 
basis of authorisation for the vast majority of 
activities that the bill details, with the exception of 
forensic post-mortem examinations. I also endorse 
the comments that my colleagues around the table 
have made. 

I raised minor points in my submission. 
However, as a pathologist, I want to concentrate 
briefly on two matters. First, I want to pick up on 
the matter of retaining blocks and slides, which 
was alluded to a moment ago. I endorse what the 
bill proposes because I think that blocks should be 
retained for a number of important reasons, 
including general audit, audit of pathology practice 
and reassuring parents that the correct diagnosis 
was reached in a case. Indeed, retaining blocks 
may be helpful in the future for current cases in 
which we cannot reach a diagnosis. 

That raises the important issue of research. The 
committee will be aware of the ruling in the 
appeals court on the review of baby deaths in 
England and Wales, which highlighted the need 
for research into the specific instance of sudden 
infant death syndrome. I envisage a difficulty with 
such cases and I would welcome further 
guidelines on how to proceed with them. The 
appeals court has underlined the need for 
research in cases where it is not known how a 
baby died, yet we, as potential researchers, are 
unsure who to ask for the necessary authorisation. 
In some cases, it may not be appropriate to ask a 
family for authorisation. What are we to do in such 
cases? Are we just to desist from research? We 
need clear instruction on that, because research is 
paramount. 

My experience from running a research project 
in the forensic pathology service is that relatives 
are comfortable with our retaining blocks and 
slides. I have had no refusals when asking for 
research permission in that context. If people are 
told, there seems to be no problem. We now have 
a framework for not repeating past mistakes and 
we have had willing consent from everybody we 
have approached. We think that that is important 
and we wish to continue working with families in a 
context that is entirely open, but we need some 
guidance on the matter. 
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I am also concerned about training. Post-
mortem examination is the main forum in which 
pathologists gain training. If we are required to 
obtain authorisation to use that forum for training 
and education that will perhaps represent a 
danger for the future training of pathologists. 

The Convener: Can I get an indication of which 
of the eight witnesses are primarily interested in 
the post-mortem side of things? Will you put your 
hands up so that the committee members are 
clear about that? Four witnesses are primarily 
interested in post mortem, so can I take it that the 
remainder are primarily interested in 
transplantation? 

Professor Fleming: I am a transplant 
pathologist. 

Professor Black: We are interested in the 
Anatomy Act 1984 as licensed teachers of 
anatomy. 

Dr Margerison: I am a practising clinician with 
interests in all those things but no specialist 
expertise in post-mortem examination or 
transplantation. 

The Convener: Some of you are primarily 
interested in the post-mortem side and the rest of 
you are covering all bases. That is helpful to the 
committee. Before I invite questions from 
members, I want to say one or two things. First, 
because there are a lot of witnesses it will be no 
use if every single one of you wants to answer 
every single question. If that were to happen, we 
would be here for a long time, so I ask folk to 
come in only if they think that something has been 
missed or if their particular angle is rather 
different. 

Secondly, I encourage you to ask one another 
questions, if appropriate, especially if we do not 
ask the questions that you want to ask. I know that 
that is quite difficult—it is probably not what you 
are used to—but the committee encourages you to 
talk to one another as well as to us. Sometimes 
we can get a lot of information out of listening to 
an exchange between witnesses. If issues arise 
on which there is a difference and about which a 
discussion—or an argument—ought to take place, 
please feel free to have one. 

Dr Jean Turner (Strathkelvin and Bearsden) 
(Ind): I will kick off with some questions around 
post mortem. I do not know whether Professor Bell 
wants to elaborate, but there is a problem with 
clarity in the definitions of organ, tissue, ante-
mortem samples, tissue banks and similar things. 
Because doctors have more idea what those 
things mean, I wonder whether you think that there 
should be more clarity in the definitions in the bill. 

I will throw in another question so that people 
can think about it. The Royal College of 

Pathologists argues that there should be provision 
for hospital post mortem to be authorised even if 
there is no relative or friend—for example, in the 
case of rare infectious diseases where there is a 
need to safeguard public health. 

The Convener: Can we hold the question of 
authorisation until we have dealt with the 
definitions. Two or three members want to ask 
about authorisation, so I want to keep that as a 
separate block. I know that you have concerns 
about the definitions and about the public display 
of bodies. I do not know whether you want to 
ask— 

Dr Turner: I could ask those questions now. 

The Convener: Yes. 

Dr Turner: There are fears that licensing will be 
required for public display. Professor Bell, you 
mentioned having to get permission for the training 
of young doctors at post-mortem examinations. 
Would you like to say something about the 
timescale in the bill in relation to, for example, 
large historical exhibitions? One would assume 
that such exhibitions would be acceptable—you 
might want to display other exhibits, not only for 
student education but for public education. Are 
you happy with the bill as it stands? I got the 
impression from some of the submissions that 
people were a little bit unsure about clarity.  

The Convener: I am not sure who is best to 
answer that question. I think, Professor Black, that 
you are the one.  

Professor Black: For the second part of the 
question, perhaps, but certainly not the first. 

The Convener: Which was the first bit? 

Dr Turner: It was about the definition of organs 
and tissues.  

The Convener: Professor Black, will you say 
something first before we turn to Professor Bell? 

Professor Black: We need greater clarity on 
what is considered acceptable in terms of public 
display. As a discipline, we have suffered at the 
hands of the von Hagens situation. The public will 
watch those spectacles—because that is what 
they are—which are not in any way a reflection of 
what happens in an anatomy department. When 
anatomists and pathologists line themselves up in 
something that is a media spectacle, the 
professions suffer from it, unfortunately, because 
people say, “If that is what happens to my 
remains, I don’t want to bequeath them.” That 
results in a shortage of cadavers for educational 
purposes. Our inspector of anatomy seems to be 
fairly clear on what he perceives to be 
acceptable—or not acceptable—but I think that it 
would be helpful to have much stricter and clearer 
guidelines in the bill on what is considered 
acceptable and what is not.  
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The Convener: Dr Peatfield, do you want to say 
anything about that? I believe that some of those 
issues were highlighted in the Medical Research 
Council’s evidence.  

Dr Peatfield: Not really. The Medical Research 
Council does not have a specific interest in that 
area, but the Wellcome Trust was particularly 
interested in the public display aspect. It was 
mentioned in our submission, but it was put 
forward as an issue by the Wellcome Trust rather 
than by the MRC. It is not something that is 
particularly relevant to us, but I can refer you to 
what the Wellcome Trust said in our submission 
about that.  

The Convener: We have that written evidence, 
so we shall take it on board.  

Is there anything else that witnesses want to say 
about public display? I think that the issue arose 
out of the controversy 12 or 18 months ago with 
the touring exhibition, and public display in that 
form is obviously different from public display in 
other forms.  

Dr Turner: Dissection is also videoed, and that 
can be used for tutoring students. As I understand 
the paperwork, it seems as if that is going to be 
licensed.  

The Convener: I ask members of the panel to 
raise their hands if they feel that public display 
needs to be better defined in the bill. I see that the 
majority appears to be of the view that it could be 
rather better defined.  

Professor Black: We are comfortable with the 
display of remains for student and educational 
purposes. We have done that for a long time and 
guard the practice closely, but the subject is now 
discussed on television programmes and in 
exhibitions, and that means that the public needs 
a little bit of guidance as to why we are not 
prepared to open the doors of our dissecting 
rooms. There must be guidelines for us, but there 
must also be an educational process for the 
public.  

Dr Turner: The Hunterian museum in Glasgow 
has the older exhibits.  

The Convener: I think that Professor Bell can 
answer the first question, on definitions.  

Professor Bell: If I may, I would like to add a 
comment on the question of training. The training 
that I referred to was one-to-one education. The 
committee may come back to that later.  

As regards blocks and slides, it is my view that 
they are quite well defined—or as well defined as 
they can be. I am familiar with the concepts: I 
know what we mean by organs and blocks and 
slides. Therefore, it may be a good idea to take 
views from other people who are less familiar with 

the area. With the publicity and information leaflets 
that are now available, it has been my experience 
that the public understand well the difference 
between whole organs and blocks and slides. 
Turning to the sensitive subject of babies, whose 
organs might be very small indeed, I think that 
people still have an understanding of what the 
difference is. That is perhaps something to be 
explored on a one-to-one basis with families.  

14:30 
The Convener: You had a specific issue, 

Professor Black, concerning the use of the word 
“macroscopic”. Could you comment on that? 

Professor Black: I suggested that it might be 
appropriate to remove the word “macroscopic” 
because in medical education we have a much 
more student-directed learning system. We have 
self-selected components, or student-selected 
components. For example, if a student who is 
dissecting a cadaver comes across a condition, 
they have the potential to expand their education. 
If, for instance, they found a tumour in the head of 
the pancreas, they could take that tumour for their 
self-selected component, section it and look at it 
under a microscope. In educational terms, they 
could follow it from the patient—the cadaver—
through to the specimen.  

The use of the word “macroscopic” would 
prevent that. My fear is that it would narrow the 
potential of the whole educational experience. The 
removal of “macroscopic” from the amendments to 
the Anatomy Act 1984 would allow us to expand 
the horizons or opportunities for learning that we 
can give to students.  

The Convener: Would you like there to be no 
terminology there, with no attempt to make such a 
definition? 

Professor Black: If you were to include a 
definition, you should include macroscopic and 
microscopic.  

The Convener: So you would like both or 
neither to appear.  

Professor Black: If the terminology is left out, 
that leaves open a route for radiographic imaging. 
If there was a particularly interesting bone 
condition, we could do some radiographs of the 
cadaver. Specifying “macroscopic” limits what we 
are able to teach the student.  

Mike Rumbles (West Aberdeenshire and 
Kincardine) (LD): I am a bit concerned about this. 
The bill is clear on the control of public displays. 
Proposed new section 6A of the 1984 act, as 
introduced by the bill, says:  

“Subject to subsection (2), no person shall publicly 
display … an anatomical specimen … a body or part of a 
body which has been used for anatomical examination” 

and so on. Proposed section 6A goes on to say: 
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“If the Scottish Ministers think it desirable to do so in the 
interests of teaching or studying, or training in or 
researching … they may grant a licence”. 

I am not quite sure what the issue is. The bill’s 
intention is to ban public display and to protect 
people who do not want their body to be used in 
such a way. The bill will also give ministers 
authority to grant a licence for the various 
legitimate purposes listed. What is wrong with the 
legislation as drafted? 

Professor Black: As a licensed teacher, I am 
easy and comfortable with legislation that states 
“no public display”. I could not possibly speak for 
anybody else on that, however. There might be 
situations where somebody might legitimately 
want to educate the public on a certain condition—
perhaps using anatomical material to explain that 
condition to a patient. 

Mike Rumbles: But someone wanting to do that 
could apply to the Scottish ministers for a licence.  

Professor Black: Yes. 

Mike Rumbles: I cannot see what the issue is in 
that case.  

The Convener: It is a matter to be explored. If 
we explore it to the extent that we feel that it is not 
in fact so big an issue, that is for us.  

I wish to raise the issue of adults with incapacity. 
We have been told that there is to be an extra 
consultation because the Scottish Executive 
decided that it was not confident that it had 
explored the issue sufficiently in the context of the 
bill. I invite the views of those members of the 
panel who feel that they have a direct concern with 
the subject. Do you agree with the suggestion of 
the Royal College of Pathologists that the 
provisions of the Adults with Incapacity (Scotland) 
Act 2000 should be extended to the bill? I ask 
Professor Fleming to speak briefly to this first. 

Professor Fleming: I do not have anything to 
add. Our view was simply that consistency should 
be ensured between the different areas of 
legislation.  

The Convener: That is covered in paragraph 5 
of the evidence from the Royal College of 
Pathologists. Does anyone have anything more to 
say on this matter? 

Witnesses indicated disagreement. 

The Convener: Am I to assume that all the 
witnesses agree that adults with incapacity 
requirements should be extended to the bill? 

Witnesses indicated agreement. 

The Convener: It is worth getting on record the 
fact that no one on the panel disagrees with the 
Royal College of Pathologists. I am sure that it is 
relieved about that. 

As there are no further questions on this subject, 
I move on to the general and somewhat vexed 
question of authorisation, which has caused some 
controversy, partly because the bill sets out two 
different kinds of authorisation. I invite Nanette 
Milne to begin the line of questioning and I believe 
that Janis Hughes will also ask some questions. 

Mrs Nanette Milne (North East Scotland) 
(Con): The written evidence highlights the fact that 
the bill sets out different procedures for 
authorisation and suggests that we need to keep 
things simple to ensure that confusion does not 
arise with different practitioners. Previous panels 
of witnesses have voiced the same concerns. I 
wonder whether the witnesses, particularly 
Professor Fleming, will elaborate on how to frame 
the legislation to make things simpler. 

Professor Fleming: As a transplant pathologist, 
I know that diagnostic tests sometimes have to be 
carried out during the process of organ donation to 
ensure that the organ transplant is safe. Perhaps 
half a dozen times a year, the retrieval team that 
collects a liver or kidney for transplantation finds 
an abnormality that was unsuspected prior to the 
donor’s death. Legally, because the donor is dead, 
any investigation of that abnormality is technically 
a post mortem. However, the authorisation 
process in that respect has been different, and we 
feel that it would be helpful to make the 
authorisation process consistent for the different 
parts of the bill. 

Dr Junor: Authorisation is an issue in 
transplantation because, depending on the donor’s 
circumstances, we will take a routine biopsy of the 
kidney before it is transplanted into the potential 
recipient. We are not sure where the authorisation 
for doing that comes in, because although the 
kidney has left the donor it has not been 
transplanted into the recipient. 

Mrs Milne: Clearly the issue needs to be 
examined in more detail. 

Section 6 allows an adult to give verbal 
authorisation for organ donation in the event of 
their death; however, withdrawal of verbal 
authorisation must be provided in writing. I believe 
that Dr Junor argued that the bill should allow 
verbal authorisation to be withdrawn verbally. 

Dr Junor: It seems only fair to allow people to 
withdraw authorisation verbally and in writing. The 
provision is also inconsistent with the withdrawal 
of consent for post mortem, which can be given 
verbally as long as two witnesses are present. I 
find that difference strange. 

Mrs Milne: That does appear inconsistent. 

The bill also allows a relative’s authorisation to 
be withdrawn. We discussed with a previous panel 
of witnesses the suggestion that the bill should set 
out how long before transplantation such 
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authorisation can be withdrawn. What is your view 
on the withdrawal of authorisation before donation 
and transplantation take place? 

Dr Junor: I am not sure that I follow your 
question. 

The Convener: There must be a point of no 
return in the preparations for transplantation, 
including the preparation of the donee. Would it 
help matters if the bill indicated the point beyond 
which authorisation could not be withdrawn? 
Surely if the bill contains a simple statement that 
authorisation can be withdrawn, it should also set 
out the point beyond which such a withdrawal will 
have pretty serious consequences for the donee. 

Janis Hughes (Glasgow Rutherglen) (Lab): 
The recipient. 

The Convener: The recipient—whatever. 

Dr Junor: I am trying hard to think of 
circumstances in which it would be very difficult. I 
guess that cardiac transplantation might well be 
such a circumstance, as the recipient has to be 
prepared. However, in all other circumstances 
relating to permission for donation from the 
cadaver, I do not see that there would be an issue 
about time and consent or authorisation being 
withdrawn. 

Mrs Milne: Concerns were expressed by the 
transplant co-ordinators. 

Janis Hughes: The transplant co-ordinators’ 
representative said that they use the point of going 
to theatre as a guide. As soon as the potential 
donor goes to theatre, that is the point of no 
return, so to speak. We were trying to ascertain 
whether it would be appropriate to specify in the 
bill a point after which there is no potential for 
withdrawal of authorisation.  

Dr Junor: I am not sure that, from a practical 
point of view, that would be important. In my 
experience, a family has never withdrawn consent 
once they have granted it. It seems unnecessary 
to go into the level of detail at which you start to 
consider the timing of the donor going to theatre 
as opposed to starting to remove the organs. 

The Convener: The point is that this was raised 
directly with us by transplant co-ordinators as 
being a potential problem. We have to clarify 
whether you believe this to be a problem. If you do 
not believe it to be a problem, you should simply 
tell us. 

Dr Junor: As a physician who is involved in 
transplants, I do not think that it is a problem.  

The Convener: Do any of our other witnesses 
understand the transplant co-ordinators’ 
concerns? 

Professor Fleming: I can see what their 
concerns are, but I agree with Dr Junor that the 
issue is not a practical problem. In my 20-odd 
years of practice, I have never heard of the 
situation arising. 

Kate Maclean (Dundee West) (Lab): The 
transplant co-ordinators left us with the impression 
that a situation might arise in which the family of 
the donor said—at the very last minute—that they 
did not want the donation to go ahead even 
though a recipient whose organ had been 
removed was lying in the theatre, waiting for the 
organ. At that point, the recipient might be beyond 
the point of no return so, if the family or the 
nearest relative said no at that stage, that would 
be a huge problem. I accept, however, that you 
say that that has never happened.  

Dr Junor: As I said, the issue might arise in 
relation to cardiac transplantation. However, the 
timing of the removal of the recipient’s heart in 
relation to the removal of the donor’s heart is 
beyond my area of expertise. I am not competent 
to answer that question. 

Kate Maclean: Would it be reasonable not to 
allow a relative to withdraw permission at that 
stage? 

Professor Fleming: The preparation of the 
recipient for heart, lung and liver transplants is 
performed in such a way that, if the transplant did 
not go ahead, that would have fatal 
consequences. 

The Convener: That was clearly what was in 
the minds of the transplant co-ordinators when 
they raised the issue last week. Without asking 
questions of people such as yourselves, it is 
impossible for us to assess whether it would make 
any difference if the bill included something that 
would deal with that issue.  

I appreciate that you are telling us that the 
situation has never arisen but we are locking into 
place a set of formal authorisations, consents and 
means of withdrawing consents and I am not sure 
about the extent to which the situation that we are 
discussing might become an issue.  

Professor Fleming: One possibility is to have a 
fixed time that becomes a compulsory waiting 
time, but that creates other difficulties. 

14:45 
Mr Macintosh: There are two arguments: the 

philosophical one about at what point one can 
withdraw consent and the practical one. I am not 
clear. For some transplants, there might be a 
practical point at which withdrawing consent would 
be a problem. We have established that that is the 
case. 
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The Convener: That is what was in the 
transplant co-ordinators’ minds. 

Professor Fleming: That is the case. 

Mike Rumbles: The situation where an adult 
authorises transplant in the event of their death is 
one thing, but I want to focus on the withdrawal of 
consent by the adult’s nearest relative. Should 
there be a process for the withdrawal of 
authorisation once it has been given? 

Professor Fleming: The alternative view that 
once authorisation for transplantation has been 
given it cannot be withdrawn would certainly solve 
the dilemma that we appear to have. 

The Convener: The bill, however, allows for 
withdrawal of consent; the question is whether it 
should allow for that. 

Mike Rumbles: Should that provision be taken 
out of the bill? 

The Convener: The witnesses have no 
comment. 

Dr Junor: It would make life simpler. 

Professor Fleming: It would make life simpler; 
but we have no experience of the situation. 

Dr Margerison: Do you usually legislate for 
hypothetical situations? 

The Convener: We have done, yes. 

Dr Margerison: I have nothing to do with 
transplantation, but if a patient has had their heart 
and lungs removed and someone suddenly runs 
into theatre saying, “I withdraw my consent for this 
to happen”, the patient will clearly die. I do not 
know what legal responsibility the person who 
withdrew the consent has. It is not murder, but it is 
not far off. 

The Convener: That is precisely why we need 
to clarify the situation. 

Dr Margerison: Such a situation has not arisen. 
We can certainly apply a time limit, if we can think 
of a legal way around the problem. We could 
argue about it for ages. We could say that once 
the surgeons have started to operate, that is it—
the consent has been given. If an adult with 
incapacity or a child is being operated on under 
someone else’s consent, it would be difficult to 
suddenly stop. I am not aware that that happens 
often. 

The Convener: The problem is that the issue 
was raised by the transplant co-ordinators, who 
are of course the people at the chalk face—they 
are the ones dealing with the families. 

Mike Rumbles: The fact that it has not 
happened does not mean that it could not happen. 
The purpose of the bill, from the Executive’s point 

of view, is to increase the number of donations, 
which have been decreasing in recent years. The 
bill would reverse that trend. Having more bodies 
become available for transplant increases the 
likelihood of such a rare event happening. That is 
the issue. Given that we are responsible for 
passing the bill, we have to consider every 
possible alternative; it would be a dereliction of our 
duty for us not to do so. We do not want to get into 
that sort of situation; that is why we are asking 
you. 

Dr Junor: We cannot get into a position where 
once authorisation for transplant has been given it 
cannot be reversed. Someone might have given 
authorisation and gone on the organ donor 
register 20 years ago but wants to come off it now, 
because of an adverse circumstance. Would you 
not allow them to withdraw authorisation? 

Mike Rumbles: No. I am not talking about 
people withdrawing their own consent, but the 
family of a dead person withdrawing authorisation. 

The Convener: Notwithstanding the transplant 
co-ordinators’ concerns, there is puzzlement 
among the panel about the issue. We will have to 
consider that and speak to others about it. We 
may have to go back to the transplant co-
ordinators to ascertain why they felt that it was so 
important to raise the matter with us. We would 
not be asking you these questions if they had not 
been raised directly with us. 

Professor Fleming: Is there a mechanism for 
us to consult a little bit further and submit more in 
writing?  

The Convener: Of course.  

Professor Fleming: Can I undertake to do that? 

The Convener: Absolutely. 

Mrs Milne: My impression was that the bill does 
not stipulate that authorisation can be done either 
by carrying a donor card or by electronic 
registration. A previous panel expressed concern 
about where authorisation is actually held. There 
would be concern if it was to be found in 
someone’s general practitioner notes, for instance. 
In such cases, getting approval might be too late.  

Should the bill stipulate how authorisation for 
organ donation should be registered?  

Dr Junor: It would be sensible to get round the 
point of written consent when specifying the organ 
donor register; otherwise, people who have signed 
up electronically will not be deemed as having 
given authorisation.  

Janis Hughes: A health board told us that it 
thinks that the bill appears to allow a person to 
give specific permission for one organ to be 
donated, but not another: take my heart but not my 
kidneys. Should that be clarified in the bill? Should 
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it be made more specific when a person has 
authorised the removal of one organ only, for 
example, or is that, by omission, excluding certain 
organs?  

Dr Junor: I am not sure that that needs to be 
clarified in the bill. People can sign up to donating 
an organ or can refuse authorisation to remove 
certain organs on the written consent forms or 
donor cards. People have ideas about what they 
want to be buried with, and we should not interfere 
with that at all. If they felt that they wanted a 
particular body part to be buried with them, but are 
content to donate their kidneys, they should be 
able to do that.  

I am not sure that that needs to be defined in the 
bill. 

Janis Hughes: The bill emphasises the need to 
respect the wishes of the deceased. However, 
section 7 appears to allow a person to give 
specific permission for the donation of one organ, 
but then allows the nearest relative to authorise 
the donation of another organ not specified by the 
deceased. That could lead to conflict.  

The Convener: If an individual gives advance 
notice of their intention to donate and specifies 
which organs, should we infer that they specifically 
do not want the other organs to be donated?  

Dr Junor: If they specify the organs that they do 
not want to donate, that should be respected.  

The Convener: But what if they do not mention 
them? If a person says that they are prepared to 
donate their heart but makes no mention of other 
organs, would you take it that by specifying that 
one organ they are telling us that they do not want 
their other organs to be used? 

Dr Junor: I do not think that I would take it that 
way, no.  

Professor Fleming: I think that I probably 
would. 

The Convener: I probably would as well. If 
people go to the extent of specifying what organ 
they want to donate, by implication they are saying 
that the organs that they do not specify are not to 
be removed. That should be taken as non-
authorisation.  

Kate Maclean: Taken to its logical conclusion, 
not specifying authorisation for any donation could 
be taken as a tacit refusal to donate.  

The Convener: I do not think that that logic 
follows.  

Kate Maclean: We have different views then. 
The Convener: We might have to discuss that. 

Does anyone else have a view? 

Janis Hughes: The point is that the matter is 
subjective. We are asking whether we need to put 

something in the bill to firm up organ donation. 
Different people in the field will also disagree. 

Dr Junor: How would you specify such a 
provision in the bill? 

Janis Hughes: It is for the people who draft the 
bill to come up with that. 

The Convener: We are looking at the principles 
of the bill and our job is to flag up where one or 
two issues need to be considered again or 
clarified. In which case, Janis Hughes is right—it 
then goes back to those who draft the bill to 
suggest the wording. 

Dr Junor: Given the disagreement today, it 
would be sensible to clarify the matter. 

Janis Hughes: We discussed with other panels 
the hierarchical structure of who is able to 
authorise organ donation. The situation is slightly 
different in England and Wales, but there is an 
accepted structure in Scotland.  

One of the issues that arose was a potential 
dispute between parents over donation of their 
child’s organs, particularly where one parent is an 
absent parent. How would that be resolved? We 
have tried to ascertain witnesses’ views on that. 

Dr Junor: As I understand it, the law is dictated 
by age at the moment—the older parent decides.  

Janis Hughes: That is a new one. 

The Convener: I do not think that that is the 
case. 

Dr Junor: I might have misread the 
interpretation, but if siblings are involved, the 
hierarchy goes by age. 

The Convener: Perhaps in the case of siblings, 
but I do not think that that applies to parents. 

Dr Junor: Is that specified? 

Janis Hughes: I was asking specifically about 
an acceptance that parents were responsible for 
making a decision about their child, but what 
happens when the parents disagree about what to 
do? 

Dr Junor: I realise that that would be an awful 
situation. 

Dr Margerison: I understood that the point of 
view in the bill was that it was the parent who was 
most responsible for the child’s care who should 
make the decision. Correct me if I read that 
wrongly, but that seems to be what should 
happen. 

Janis Hughes: That is a view. The view that we 
have heard so far is that if there were a 
disagreement, donation would not happen. 

Dr Margerison: I give my view as a clinician 
who deals with parents who are frequently 
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separated these days; that does not mean that the 
other parent does not have rights or points of view. 
However, one needs a legal framework for the 
situations that we deal with— 

The Convener: Do you think that the custodial 
parent should be the one who is regarded as the 
primary permission giver? 

Dr Margerison: Yes, the parent who provides 
the care. 

Kate Maclean: If the child lived with 
grandparents, would they be the primary carers? 

Dr Margerison: Yes, if the grandparents are 
responsible for the child’s care. 

Janis Hughes: So if the grandparents were 
defined in law as the primary carers, they could 
give permission. 

Professor Bell: That applies to transplantation 
and post-mortem examination. 

Janis Hughes: Yes. 

Dr Turner: Where there is no one to give 
authorisation and it might be in medical interests 
that a post mortem should go ahead, how would 
that be dealt with and to whom should one apply? 
Say that something like variant CJD were 
involved, there were public health issues and one 
needed to know about the cause of death, how 
would one deal with that situation if there were 
nobody to give any authorisation? I was in a 
situation where that almost happened, but a post 
mortem was granted in the end. 

15:00 
Professor Bell: It is unusual that nobody can be 

contacted, but it happens. At present, the clinician 
at the hospital can in the end give authorisation. 
Clearly, the pathologist who will do the post-
mortem examination cannot just assume that 
authority; it must be given by somebody else. In 
the forensic situation, the procurator fiscal does 
that, but in the hospital situation, the hospital 
authority, through the clinician, can authorise the 
post mortem if they feel that it is of overwhelming 
importance. 

The Convener: The problem is that the bill at 
present will allow a hospital to go through the 
hierarchy, but when the bottom has been reached 
and there is nobody left to ask, that will be the end 
of the story. The Royal College of Pathologists 
feels that there ought to be a provision to deal with 
that scenario, rare as it might be. We are talking 
about potential or hypothetical situations again. 

Professor Fleming: The view of the Royal 
College of Pathologists is that the bill must make 
provision for such cases. The situation will be 
much more common than that of somebody 

withdrawing consent for a transplant. Our 
experience is that the situation probably occurs 
most years in Scotland, so a mechanism must be 
in place to deal with it. Ministers must authorise 
someone, perhaps the chairman of the health 
board or a comparable person. 

Dr Peatfield: The situation may be different in 
England, where, under the Human Tissue Act 
2004, once the hierarchical list has been gone 
through, there is no legal route of getting consent. 

Professor Fleming: That is correct. The Human 
Tissue Act 2004 does not make provision for that. 

The Convener: So if we amend the bill in that 
regard, you might advise England to follow our 
example—there is a thought. I see Dr Peatfield is 
nodding. 

Dr Peatfield: I nodded; I did not say anything. 

The Convener: We have had many questions 
about authorisation, for the obvious reason that it 
is the area in which most issues will arise. The bill 
has two different authorisation processes, 
depending on whether a transplant or a post 
mortem is involved. Do the panel members think 
that there should be a single authorisation process 
and, if so, which one should it be? Alternatively, do 
the panel members accept the Executive’s 
arguments for proposing two processes? 

Professor Fleming: Our preference is for a 
single process. 

The Convener: Which one would you prefer? 

Professor Fleming: The one that is outlined for 
hospital post mortems. 

Dr Peatfield: Convener, could you repeat the 
alternatives? 

The Convener: The bill will introduce two 
different authorisation processes, depending on 
the procedure that is involved. Do you accept the 
Executive’s argument that the authorisation 
process ought to be different in different 
circumstances, or should there be a single 
process and, if so, what should it be? 

Dr Peatfield: There should be one process and 
it should be that which is used for post mortems. 

Dr Junor: I agree. 

David Sinclair: I have no comment on that. 

Dr Margerison: I suspect that, as children are 
always different, we need two processes. For 
example, mature children are different from 
younger ones. If we are to have a single 
document, it must be user friendly for all the 
people who will use it, which may be a difficulty. 

The Convener: So you can see the argument 
for having two different authorisation procedures. 

 

179

279



2243  27 SEPTEMBER 2005  2244 

Dr Margerison: Yes. 

Professor Murray: There should be one 
authorisation procedure, based on that for hospital 
post mortems. 

Professor Black: It is not appropriate for me to 
comment, as the matter is out of my field. 

Professor Bell: There should be one process. 
The difficulties of implementing the two processes 
down the line in hospitals and other situations will 
be considerable and will make it easier for people 
to make a mistake. 

The Convener: Which process should be used, 
then? 

Professor Bell: The one for hospital post 
mortems. Having one process would open up the 
possibility that if a person consents to or 
authorises an anatomical examination that proves 
to be unsuitable, consideration can be given to 
post mortem examination or research, as it will be 
known that that was in the person’s mind. 

The Convener: Do any panel members want to 
raise issues separate from those we have 
discussed? 

Mike Rumbles: I am a little concerned about the 
choice of the age of 12 for authorisation. The bill 
says: 

“A child who is 12 … may authorise the removal and use 
of a part of the child’s body”. 

Sue Black referred to that in her submission. If she 
has anything to add, I will be happy to hear it. I 
would also like to hear whether other panellists 
think that 12 is an appropriate age. 

Professor Black: I considered the issue from 
the anatomical perspective. As I have children of 
that age, I know that if—God forbid—my child 
knew that she was dying of something, she would 
have the presence of mind to say that she could 
give something to keep other children alive. My 
child could understand that. My child could not 
understand donating her body for the purposes of 
anatomical examination, education and research. 
In my department, I could not ask any medical 
student to dissect a 12-year-old child, because we 
would have psychological problems with our 
medical students, who come out of school at 17 or 
18. 

What would I do with the cadaver of a 12-year-
old? I could not ask my technicians to embalm 
that, because they would spend half their time in 
the embalming room in floods of tears. I find the 
age of 12 unacceptable. I could not deal with it 
from an anatomical perspective. Transplantation is 
an entirely different issue, but I have great fears 
about the anatomical aspect and support what you 
say. 

The Convener: Do any other witnesses have 
views? 

Dr Margerison: We should jealously guard the 
principle that a 12-year-old can make their own 
decisions if competent to do so. However, I agree 
that all the emotional overlay makes the situation 
extremely unlikely. The committee presents a 
what-if situation. Nobody in Scotland would accept 
that medical students or postgraduates would 
dissect 12-year-old children, but there is no reason 
for that—the reaction is emotional. That is the 
problem with the issue, which defines it well. It is 
being said that somehow, if a person is 18—
perhaps the same age as medical students—that 
is acceptable. 

The Convener: The issue is of capacity. 

Dr Margerison: I do not disagree, because I do 
not think that, in practice, anybody will perform 
such a procedure. However, it is important to 
enshrine the ability of 12, 13 and 14-year-olds to 
give their organs for transplantation and so on. We 
should not necessarily write them out of that, but 
such procedures will not happen. 

Kate Maclean: I agree. We are considering 
authorisation, not whether an institution would 
want to take up an offer. Authorisation is separate 
from what an institution finds acceptable. I still 
agree that 12-year-olds should be able to give that 
authorisation. 

Professor Bell: I will return briefly to training for 
pathology. Under part 3, after the procurator fiscal 
post-mortem examination, we require to have 
authorisation for education, training or research. In 
the present time of contracting hospital post-
mortem services, the forensic pathology service is 
a major context in which we train our future 
pathologists. If we do not have that authorisation—
there will be subsets of the procurator fiscal 
practice from which it is difficult to obtain 
authorisation—we will be unable to train 
pathologists. Careful definition is needed to retain 
training if authorisation must be obtained for that. 

Professor Fleming: I support that view. The 
Justice Department is dealing with training in 
forensic pathology. We have explored with NHS 
Education for Scotland the funding of training in 
forensic pathology. The Justice Department and 
the Crown Office see that as an important part of 
the future provision of forensic pathology. It is 
critical that the bill does not conflict with what the 
Crown Office and the Justice Department regard 
as needs. 

Dr Margerison: In the past couple of years, my 
college has flagged up the shortage of paediatric 
pathologists, who practise a specific discipline in 
pathology. If we do not have them, we will be 
unable to do post mortems on children with exact 
scientific and proper competence. Sometimes, that 
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is not available if a paediatric pathologist does not 
undertake the post mortem. Such training is 
important.  

The Convener: I thank all the panel members 
for attending. You are free to go or to stay and 
listen to the remainder of the public part of the 
meeting. We will be happy to receive in writing 
anything that you want to add to what you have 
said. 

I suspend the meeting for the witness 
changeover. 

15:11 
Meeting suspended. 

15:15 
On resuming— 

The Convener: I bring the meeting back to 
order and welcome the second panel that will give 
evidence on the Human Tissue (Scotland) Bill. 
Lydia Reid and Nicola Barnes are from Justice for 
the Innocents. Annmarie McDonald was to be the 
third member of the panel, but, unfortunately, 
there has been a bereavement, so she cannot 
come to the meeting. 

I invite the witnesses to say something before 
members ask questions; I ask each witness to 
speak for no more than a minute or two, as I 
asked the previous panel to do. 

Lydia Reid (Justice for the Innocents): I will 
make a short opening statement. When we first 
came to Parliament to talk about what happens to 
children and relatives during and after post 
mortems, we were told that things would be 
different in the future and that there would be the 
human right of choice for everybody and 
protection for children’s bodies and their relatives 
as a result of a new human tissue bill. We cannot 
argue that research is unnecessary or say that we 
do not believe in it because every family in the 
organisation supports research. We would help in 
any way to promote positive publicity, but we 
disagree that people—children and adults—should 
be coerced or bullied into giving authorisation, or 
that the chance to refuse authorisation should be 
taken away from them. We ask that people’s 
bodies be protected by the use of cameras in all 
areas of pathology buildings—that is made plain in 
our written submission. 

Think back to what parents have told Parliament 
about health workers in general and their taking 
children’s bodies and using them in any way 
possible to satisfy their desire for research. Think 
about the untruths and lies that have been told 
and the facts that were hidden from parents until 
they had spent months—sometimes years—

fighting for the truth and getting it grain by grain. 
Members should think back to the discovery of 
more brains in hospitals, which were found only 
after we showed to members proof in writing of 
those brains’ existence. We were then told that 
although they existed, it was not known to whom 
they belonged. It does not take a great deal of 
intelligence to work out that without histories—in 
particular, family histories and past medical 
histories—many of those brains would be useless 
for researchers, but they did not want to give them 
back to families. 

Think back to the documents—which included 
pathology day books—that proved in writing that 
organs had not been returned to bodies, even 
though a pathologist told the independent review 
group that organs were always returned to bodies 
after post mortems. Members should think back to 
the families that were bullied into giving written 
authorisation while the bodies of their children 
were still being held. In severe cases, up to 12 
members of staff—including ministers and 
priests—were used to gain signatures. In some 
cases, signatures were put there by members of 
the health staff. Those are the same health 
workers—nurses, doctors and pathologists—who 
hid the truth from us and Parliament and who 
thought, and said publicly, that we were making a 
fuss about nothing. They said, “Let’s face it. These 
children are dead and can’t feel anything, and we 
need the research.” They are the same people 
who told us that parts of children were cremated 
with respect, although they had just been put into 
yellow plastic bags and thrown into an incinerator 
with the hospital rubbish. They did that despite 
knowing that families had professed a wish to bury 
their child or relative. They are the people who 
have stolen our children’s and relatives’ organs. 
We are being asked to have confidence and trust 
in them when they say that, although they have no 
proof, they have verbal authorisation for post 
mortems from children of 12 or older, old people, 
vulnerable people, patients who were alone or 
patients who had language difficulties. 

We were told by the organ retention review 
group that parents should be treated with 
openness, respect, honesty and courtesy when 
they make inquiries about organ retention. 
Instead, parents have been treated as if they have 
mental health problems and as if they have no 
right to the information. Can you imagine how 
parents have felt when that has happened to 
them? It is probably more important that that 
shows that the change that we all hoped for has 
never materialised. 

If the bill is passed in its current form—or 
anything near its current form—many human 
rights will be removed, particularly from parents of 
children who have died tragically from cot death. 
We desperately need research into cot death and 
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many other conditions, but is it fair to force parents 
into things and to cause more parents to have real 
mental health problems when they later discover 
that parts of their baby have been stored for 
research? People must try to think about how they 
would feel in such a situation if the child was their 
child. 

Members may be unaware that that has already 
happened to parents who have asked the Crown 
Office to return parts of their children that are 
stored in Scottish hospitals. Magically, a new 
policy appeared that stated that the Crown Office 
has the right to keep parts of a child. That took as 
long as it took for the media furore to die down. 
Our hope today is that you will listen with honest 
hearts to what we have to say and that you will 
see the dangers of passing a bill that will allow 
health staff to say without proof that a child or 
adult has given verbal authorisation for a post 
mortem or for organ donation. You need honestly 
to consider a bill that states that a doctor or 
pathologist could go to prison for a year but which 
also says that, to avoid that, he only has to say 
that he had good reason to believe that he had 
authorisation. That makes no sense. If they had no 
intention of breaking the law, why would they fear 
a bill that says, “Do this, and you will go to 
prison”? Would such a provision be included in 
any other bill that deals with theft? If someone is 
caught stealing from a shop and they say, 
“Someone told me that I could steal that coat 
because I’m cold” or, “The security guard said it 
was okay because I’m cold”, would they get away 
with it under other legislation? 

Written authorisation is what a doctor or 
pathologist should work on, and with today’s 
modern technology, they should be able to have 
that written authorisation in front of them before 
they do a post mortem. We should look at the 
progress that has been made by organ donation 
for transplant and the difference that has been 
made by positive publicity during the past few 
months. The work that has been done in that area 
has been amazing. The saying “the gift of life” is 
still used today. That could happen for research. 
You could persuade the public that giving 
authorisation would have a positive effect and that 
authorising that an organ be kept for research or 
teaching would improve medicine. 

We have made many suggestions. For example, 
if discussion packs were introduced into high 
schools for people aged 15, as they are for 
donation for transplant, a young person could on 
reaching 16, when he or she is issued with a 
national insurance number card, say in writing 
whether they wish to donate for transplant or for 
research. Their decision would be made with all 
the facts. We believe that that could have a ripple 
effect for the families that are involved in the 
discussion. 

We are asking you to honour the promise that 
we would own our own bodies and those of our 
children, and not to give doctors and pathologists 
the right to do what they have done in the past. 
The bill should include the recommendation that 
we have the same co-ordinators for post mortems 
and donation of organs for research as we do for 
transplant, and it should take all authorisation out 
of the hands of health staff. We do not want to 
come here in five years to lodge petitions and 
chain ourselves to railings for publicity—we have 
other things to do with our lives and some 
normality would be nice. Our future depends on 
what the committee and other MSPs decide to do 
with the bill. 

The Convener: Thank you. Nicola, do you want 
to add anything? 

Nicola Barnes (Justice for the Innocents): I 
agree with Lydia. 

Dr Turner: All through your submission it is 
mentioned how important it is to you that medical 
staff be excluded from being witnesses. I can 
understand where you are coming from. Towards 
the end of your statement you also mentioned how 
you think that that problem could be solved. Who 
do you think should witness authorisation? 

Lydia Reid: When a doctor or pathologist would 
like permission to do a post mortem, they could 
use either a bereavement counsellor or, by 
expanding co-ordinators’ departments, they could 
use the same co-ordinators that are used for 
transplants. Those people are very experienced; 
they have all the experience that we need. They 
can go to relatives or patients and explain a post 
mortem to them and give them details. Relatives 
are not frightened of detail; they are frightened of 
being shut out and of not being given knowledge. 
Those people could give information that might 
even persuade relatives to give permission for 
post mortems and for organ retention for research 
and teaching. 

Dr Turner: Obviously there are some illnesses 
that allow doctors more time to gather information 
and educate. However, it is sometimes difficult if 
things happen very quickly towards the end and 
relatives are stunned by grief. How would you deal 
with such situations? Would the co-ordinators 
speak to the relatives? 

Lydia Reid: That is the most common situation. 
People in that dreadful stage are totally astounded 
and cannot believe that their relative is dead, 
particularly if that relative is a child. However, even 
though they are stunned and grieving, they 
respond far better to honesty and openness than 
to anything else. People should respect their 
intelligence and explain the situation. Nobody in 
Scotland is stupid; we are all reasonable people. 

I believe that a lot could be done with regard to 
education before that situation even arises. What 
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has been done lately in education in relation to 
transplants has been wonderful. Exactly the same 
could be done in relation to post mortems. Instead 
of grabbing and taking, which is what the bill 
would, do, we should ensure that people can be 
persuaded to give permission for a post mortem in 
order to help people in general. 

Dr Turner: Sometimes, persuasion could be 
considered to be bullying. How would you 
prevent— 

Lydia Reid: What we suggest has happened in 
relation to transplants. Television programmes that 
have been on lately about transplants have been 
wonderful; they have shown the public that 
transplantation truly is the gift of life. The same 
could be done in relation to post mortems. People 
should be involved in the work that is being done. 
Why should research projects be a big secret? 
What is the problem with opening up the research 
to the public? People do not want to die of cancer, 
brain problems or heart problems. They need to 
be told that research projects are being 
undertaken in that regard and that they have to be 
brave enough, when their relative dies, to give the 
permission that is needed for a post mortem to be 
conducted so that people can find out what 
happened to the person’s organs. That could be 
done. 

Dr Turner: You might have heard the earlier 
discussion about the possibility that the issue 
could be dealt with on one form or in a register— 

Lydia Reid: There has to be a register and an 
extremely explicit form. Some departments believe 
that less information should be given but I do not 
believe that. As much information as possible 
should be given. If post mortems were spoken 
about in the same way as transplants are, that 
information would no longer be as upsetting to a 
relative as it can be at the moment. 

We should all accept that we will die at some 
point and that we might have the opportunity to 
donate organs for transplant or for research and 
teaching. 

Dr Turner: I am happy to hear you say that. 

The Convener: Do you agree that we should 
have a single authorisation process that is the 
same for transplants and post mortems and that 
there should be no difference between the two 
processes? 

Lydia Reid: There should be no difference. At 
one point, I was worried that our objection to post 
mortems without permission might put the public 
off transplants. However, that has not happened, 
as is demonstrated in the submission that was 
made by UK Transplant. If there were one 
standard form, everyone would understand the 
situation better. 

A few parts of the bill concerned me. I have a 
great deal to do with the Grandparents Apart self-
help group and I deal with grandparents and 
parents who do not have contact with their 
grandchildren and children. Therefore, the portions 
of the bill that relate to parental authorisation 
concerned me a great deal. Which parent has 
greater parental rights? Is it the resident parent? Is 
it the other parent? I can see that issue causing 
problems in families. 

For example, if the parents are separated and 
only the resident parent is in the hospital at the 
time and the other parent has been shut out of the 
child’s life and has been fighting tooth and nail for 
contact with them, how will that parent feel if they 
discover years later that their child had a post 
mortem or had an organ removed for transplant? 
That is a frightening situation and it would be 
preferable to have everyone in agreement. One 
would prefer that people said yes to transplant, 
yes to post mortem and yes to organ donation for 
research, but when it gets to the stage that 
someone might develop a mental health problem 
because of what is happening to the dead body, 
we have to say no. 

15:30 
The Convener: We heard evidence at a 

previous meeting that when there was significant 
disagreement, it would be highly unlikely that a 
transplant would go ahead, notwithstanding that 
some members of the family were very much in 
favour of it. Would you take that view? 

Lydia Reid: I would disagree with that position 
in only one situation. I will use myself as an 
example. I would prefer anything in my body to be 
used for transplant if it was useful and if it was not 
useful for transplant I would want it to be used for 
research. I would not like one of my family to be 
able to over-rule that, because I believe 
passionately in transplant and in research. I would 
not like a member of my family to be able to say, 
“That will not happen.” 

The Convener: We have heard evidence that 
once somebody has died that situation might arise 
if carrying out their wishes would cause enormous 
distress. I turn on its head your comment about 
the situation causing a mental health problem for a 
surviving relative. What if that situation resulted in 
a surviving relative having a mental health 
problem? 

Lydia Reid: Okay. The problem is that 
transplant and in particular research and post 
mortem are not openly discussed in families. We 
need education. 

The Convener: That is a fair comment, which is 
probably true of all families. 
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You have heard that the Scottish Executive is 
extending the consultation on the bill in respect of 
children or adults who do not have proper capacity 
to agree. We do not yet know the outcome of the 
consultation. That is why we asked the previous 
panel about the Adults with Incapacity (Scotland) 
Act 2000 and whether it felt that provisions that 
relate to adults with incapacity ought to be 
included in the bill. In your written evidence you 
mentioned your concerns about the situation when 
a person does not have the mental capacity to 
make an informed decision. What provisions 
should be made in those circumstances? 

Lydia Reid: The important point is that when a 
person does not have the capacity to decide, we 
do not know their decision; we do not know what 
they would decide because they cannot decide for 
themselves. How can you do a post mortem on 
someone who cannot decide for themselves? How 
can you take their authorisation for granted? There 
was a discussion earlier about the fact that mental 
health legislation states that a social worker can 
eventually make a decision. Am I right? 

The Convener: We are not dealing with mental 
health legislation. 

Lydia Reid: Sorry. I meant to say the Adults 
with Incapacity (Scotland) Act 2000. Am I right to 
say that a social worker can make decisions for 
someone who is incapacitated? 

The Convener: We do not have the 2000 act in 
front of us. We will have to consider the matter 
because of the extension of the consultation; we 
do not want to prejudge its outcome. 

Lydia Reid: I am very concerned about the 
situation when someone who is incapacitated is 
living in care. Consider the situation when a child 
is in care and the parents have had their parental 
rights and responsibilities removed: that child is 
now in the care of a solicitor, a care worker or a 
social worker who has the right to make decisions 
in respect of that child’s life or death. Some other 
provision must be made when it comes to people 
who cannot give permission because they are 
incapacitated, in a coma or something like that 
and have no relatives. If they have not given the 
right to make that decision to a close relative or 
friend, the procedure—whether it be a transplant, 
research, a post mortem or whatever—cannot go 
ahead. You must have a clear idea either that the 
person made that decision or that there is 
someone there, such as a close relative or friend, 
who can make that decision. 

The Convener: Do other members of the 
committee have questions? 

There is obviously the situation where the fiscal 
might be involved. I think that you were concerned 
about the fiscal having powers beyond the bill. 
Now, there will be times when that is obviously 
essential.  

Lydia Reid: Of course. There is no way we 
would argue with that.  

The Convener: Do you feel that the provisions 
for getting the fiscal’s consent before organ 
donation are okay? 

Lydia Reid: No. We have spoken to fiscal 
offices on several occasions when different 
families have been involved with the fiscal and we 
know from experience that when a doctor or 
pathologist wants a post mortem they do the post 
mortem and then get permission from the 
procurator fiscal. They will deny it, but that is what 
happens. That cannot be allowed to happen. If the 
request is put in writing—for all the time that that is 
going to take—it can be sent, faxed or e-mailed 
over. We have all those modern technologies, so 
why not use them? The fiscal should be allowed to 
read the reasons for the post mortem and then the 
permission—or authorisation or whatever you are 
going to call it—can be faxed or e-mailed back 
again. It should be in writing. Pathologists should 
have before them in writing authorisation for a post 
mortem, whether it be from a fiscal or from a 
hospital. There should be no excuses—none at all.  

The Convener: Janis Hughes, do you feel that 
your question about disagreeing parents has been 
covered? 

Janis Hughes: Yes.  

Mrs Milne: I have a question about the 
incapacity issue. Suppose that, many years before 
they became incapacitated, somebody had given 
an indication that they might be happy for their 
organs to be transplanted if they died.  

Lydia Reid: For instance, my name is on the 
organ donation register.  

Mrs Milne: Do you regard that as standing even 
if you become incapacitated? 

Lydia Reid: Yes, definitely, as long as it is done 
in writing. I think that everything has to be done in 
writing. I am deeply concerned about electronic 
authorisation. I know enough about Nicola Barnes 
to register her using electronic authorisation and 
she knows enough about me to register me. That 
is a very scary situation.  

The Convener: You have sent us some very 
detailed written evidence, so we know your views. 
There are no further questions from committee 
members, but is there anything else that you want 
to raise briefly? 

Lydia Reid: Yes. I would like to ask about 
Professor Bell’s point on authorisation. Would not 
there be a point at which a co-ordinator could be 
useful? Professor Bell pointed out that things get 
to a stage where people are unsure where to go 
for authorisation. Surely trained co-ordinators 
would have all that information at their fingertips.  
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The Convener: Whether training would also be 
backed up by resources is a question of 
practicalities and a matter that we have to explore.  

Lydia Reid: It seems to me that everybody is a 
wee bit lost. Do you know what I mean? All those 
parts that are lost could so easily be sorted out by 
co-ordinators or a bereavement counsellor dealing 
with post mortem and organ donation for research. 
If people want to make that a separate 
department, that is fine, but I truly believe that 
transplant co-ordinators now have so much 
experience that with just a little more training, and 
with more staff, they could do the job.  

I am unsure about the idea of removing the word 
“microscopic”.  

The Convener: It is “macroscopic”, not 
“microscopic”.  

Lydia Reid: I was wrong. I apologise.  

The Convener: It is not easy when you just see 
it written. Macroscopic just means big, as opposed 
to microscopic, which is tiny. The concern was that 
if one says only “macroscopic” one precludes all 
other levels of investigation.  

Lydia Reid: I will go home and have a wee look 
at that.  

I had intended to speak about adults with 
incapacity and their primary carers as well as 
those with no relatives, but I would like to say a 
word about training. Yes, we need training, but do 
we really believe that it is okay, even for a 
procurator fiscal post mortem, to say that training 
can go ahead on a body without the permission of 
the deceased’s relatives or parents? We are 
talking about somebody’s baby or relative. We are 
talking about our bodies. 

The Convener: I take the point that we should 
make sure that the consent forms are expanded to 
include training and research.  

Lydia Reid: I would have no problem with that.  

The Convener: To be fair to the professor, it 
was her concern that if there was not an explicit 
statement about training it could fall off the end of 
the table. That would be unfortunate because, as 
you said, most people would probably not object if 
they understood what was being proposed.  

Lydia Reid: There are some changes that we 
would like to see introduced into training. For 
instance, it would be very useful if post mortems 
were videotaped more often. It is not as though 
the face or the head would be videotaped, just the 
post mortem itself, but the bill precludes that 
happening without some kind of authorisation.  

The Convener: That is the issue of public 
display. It is a question of whether people are 
aware, when they give consent, of what precisely 

it is that they are consenting to. Some people may 
object to the videotaping of post mortems. 

Lydia Reid: That is true. However, if it were 
ever included on the consent form and there was 
discussion— 

The Convener: So you would like to see an 
authorisation form that covered all the possible 
uses and made it explicit what they might be. 

Lydia Reid: If a consent form does not list all 
the possible uses, someone will say later, “Hold on 
a second, I did not give authorisation for that.” 

The Convener: Okay. That is fair enough. 

Dr Turner: Can I be clear about something: you 
accept that there is a need for paediatric 
pathologists? 

Lydia Reid: Of course there is. I accept that 100 
per cent.  

Dr Turner: That is okay. I am just clarifying.  

Lydia Reid: We will give any amount of positive 
publicity to pathology or research, because it is 
desperately needed. We have no problem with 
research of any kind. All we are saying is— 

The Convener: What we get from you is that 
what you would like is for a great big light to be 
shone on all of this— 

Lydia Reid: Yes. Without a doubt.  

The Convener:—and that the pathologist, the 
parents and every person involved should 
understand clearly what is happening, what has 
been agreed to and what has not been agreed to. 

Lydia Reid: Our huge concern is the taking of 
verbal authorisation. That is frightening.  

The Convener: Authorisation is clearly a big 
issue that we need to be very clear about. The 
committee will have to discuss what 
recommendations it might make on authorisation. 
Your organisation is not the only one to express 
concerns.  

Lydia Reid: I noticed that. 

Mrs Milne: You said that you do not like the 
idea of electronic registration. I am interested to 
hear that, because in this day and age everyone, 
particularly the young, is using electronic means of 
communication more and more and electronic 
authorisation will have a role in registration. Are 
you worried about the security of the electronic 
system?  

Lydia Reid: Yes, of course I am. 

Mrs Milne: If you could be assured of its safety, 
would you be happy to use it? 

Lydia Reid: We have to be realistic. We have 
dealt with thousands of families from whom the 
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right to authorise was taken away. They have 
spent a great deal of time trying to find out what 
happened to the body of their child or relative, only 
to discover later that a post mortem was carried 
out without their knowledge or consent. 

We are saying that there are some doctors, 
nurses and pathologists—we cannot lump 
everybody into one huge pot and say that they 
would all do it; that is not what we are saying to 
you—who would be prepared to go as far as to 
register a person on an electronic website, or 
whatever it is, if they want that body. 

15:45 
Mrs Milne: Is the issue for you who does it? I 

was registered electronically as an organ donor, 
but I was there when it was done. I filled in a form. 

Lydia Reid: Fine. So, you have got the form. 

The Convener: Are you saying that you do not 
preclude electronic registration but that you think it 
should always be backed up by written 
authorisation? 

Lydia Reid: Definitely. It must be written—it 
must be an actual signature from the person or 
some other form of security. I do not know enough 
about the internet and how a site such as that 
could be secured. I do not know enough about the 
ways in which someone could say, “Well, it was 
definitely Lydia Reid who gave that authorisation, 
because there is the evidence.” I do not know 
enough about how to do that. Could it be done? I 
do not know. 

The Convener: I think that we understand. 
Thank you very much for coming along this 
afternoon. I hope that it was not too stressful for 
you. 

Lydia Reid: I have one other little comment, 
which you probably will not like. I think that it is 
shocking that eight pathologists were invited to the 
committee but we were offered only three places. I 
think that is absolutely shocking. 

The Convener: Well, first, there were not eight 
pathologists; I think that only four of the witnesses 
were pathologists. Secondly, although you were 
offered only three places, we will be hearing from 
another parents group, and it has been offered 
three places as well. I do not think that, in the 
circumstances, that is out of kilter. 

Lydia Reid: I suppose that, if you put it like that, 
it is okay. 

The Convener: Thanks very much for coming. 

Lydia Reid: Thank you. 

The Convener: You are welcome to stay for the 
remainder of the public session, which is not going 
to be very long. 
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27 September 2005 (23rd Meeting, Session 2 (2005)) – Supplementary Written Evidence 

SUPPLEMENTARY SUBMISSION FROM PROFESSOR STEWART FLEMING 

When giving oral evidence to the Health Committee on 27th September the issue of withdrawal of 
authorisation for organ donation was raised and my views sought.  I requested of the convenor an 
opportunity to consult further and submit a written comment (Health Committee Official report 27th 
September 2005 p2238).  This I have now done and would like to provide some further evidence. 
 
Should there be an opportunity for withdrawal of authorisation for organ donation after it has been 
granted? 
 
The view of the Royal College of Pathologists is that yes this should be allowed under the Bill. 
 
If withdrawal is possible should a time after which withdrawal is not possible be defined? 
 
For clinical reasons the answer is a definite yes.  Recipients for heart, lung and liver transplant are 
prepared for transplantation by removal of the diseased organ.  Once this happens transplantation 
must proceed to sustain the life of the recipient. 
 
What is the suitable point after which withdrawal should not be possible? 
 
It is our view that withdrawal of authorisation for organ donation should be possible up to the time of 
the donor's admission to the operating theatre but NOT thereafter. The potential recipients would not 
at this stage have undergone irreversible preparatory operative procedures so their lives would not be 
at risk.  However, the Committee must realise that withdrawal of authorisation means a potential 
recipient has been called and admitted to hospital and then has to be informed that transplantation 
will not be possible.  This will be distressing in the extreme to patients with life threatening illness 
which could have been cured had transplantation gone ahead.  Fortunately as both Dr Junor and I 
stated in our oral evidence this is a rare event. 
 
I believe the opinion of the RCPath is broadly in line with that expressed by the transplant co-
ordinators. 
 
Thank you for the opportunity to present this additional evidence.  If the Convenor or members require 
further clarification I will be happy to discuss this further. 
 
 
Professor Stewart Fleming 
Professor of Cellular and Molecular Pathology 
University of Dundee 
 
 

SUPPLEMENTARY SUBMISSION FROM ROYAL COLLEGE OF PAEDIATRICS AND CHILD 
HEALTH 

I recently received a copy of the official report from the afternoon of the 27th September 2005 where I 
was one of those involved in discussion of the Human Tissue Act. I wonder if I could once again 
highlight the point I was trying to make about the issue of consent and how the law in Scotland is 
certainly different from that in England and Wales in that we believe that consent can be given from 
the age of 12, certainly if a child is deemed to be competent to do so. In talking about consent for 
post-mortem I think the reaction of other members of the panel of experts and possibly everyone 
around the table defines the problems that we have as children’s doctors very clearly. My 
understanding of a 12 year old would be that if such a child had seriously considered and given 
consent for a post mortem then it would be extremely disrespectful and wrong for adults to act 
emotionally and say that the request needed to be ignored because we do not find it acceptable. As I 
said I think it is very unlikely that such consent would ever be given but if it was given and then 
ignored I think it would place the consent of minors of 12 to 16 giving consent for their organs to be 
transplanted in some doubt. What I was trying to argue was the point of principle and I hope this came 
across clearly.  
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Interestingly the discussion really defines the sorts of problems we have as doctors working with 
children because the emotional response reflect exactly our difficulty as society allowing any 
experimentation or research to be done on children and hence the fact that we do not have adequate 
research and testing of medication in children. We as paediatricians have to prescribe drugs which do 
not have a product licence for use in childhood. I would refer you to the letter that I co-wrote with the 
BMA to the Scotland on Sunday, a copy of which I enclose. Over the last 10 to 20 years it seems that 
society has regarded science and medicine with more and more suspicion and the difficulties we have 
in the field of therapeutics for children is exemplified by 
 
The MMR scandal where the power of the press and the extrapolation and development on one small 
poorly conducted trial has allowed our children in Scotland to be at danger of a measles epidemic 
such as that which recently occurred in Dublin and caused three deaths. 
Our failure to be able to help children in the third world who have HIV/AIDS as a result of maternal 
transmission, to have appropriate drugs both in terms of preparation and doses worked out for them 
from appropriate clinical trials. 
 
The opposite side to the coin, the increasing success rate in terms of the treatment of childhood 
cancer where MRC and UKCCSG ( United Kingdom Children’s Cancer Study Group) trials have led to 
an overall improvement of five year survival for all concerns to now be at 86%. 
 
I hope you will be able to understand the frustration that most of us who work with children feel in 
relation to the subject of involvement of children in giving consent in research and in all ethical 
matters, and indeed the positive way we feel that the involvement in children planning their own 
services and future might give to a lot of our work.  I know that the Scottish Parliament has been very 
strong in terms of its commitment to children and I know that there has been a Children’s’ Parliament 
involvement in Holyrood since its inception.  I wondered if the Human Tissue Act had been discussed 
in this ‘Children’s Parliament’.  I hope I have clarified the point I was trying to make and hope that I 
have further shown how it exemplifies a good deal of the problems that those of us have in our work 
with children.  You will notice that I have not even mentioned the difficulties that we have around child 
protection issues! 
 
I look forward to hearing from you. 
 
Adrian CF Margerison 
Scottish Officer  
 
enclosure:-  
 
Dear Sir, 
 
We write in response to the article Scandal of the doctors who give children the wrong dose (Sunday 
14 August 2005). This article portrays the alleged “scandal” of GPs who prescribe unlicensed 
medication to children. The BMA and Royal College of Paediatrics and Child Health (RCPCH) both 
strongly refute this allegation.  
 
It is true that doctors do have to prescribe unlicensed drugs where they believe that they will ease the 
suffering and often debilitating conditions of children, but they do so following careful consideration. 
The alternative would be to provide no treatment whatsoever for children with certain illnesses, which 
would be to the detriment of these children. We must also bear in mind that unlicensed does not 
mean unsafe. 
 
GPs are not “disregarding the rules because there are no real sanctions at present for doing so”. 
Certain drugs are not licensed for children, and the “correct dosage” is not established, because, for 
ethical reasons, it is not possible to include children in the clinical trails necessary to gain a product 
licence. Although rare errors are occasionally made, parents should be assured that doctors are 
highly trained and skilled professionals who use their judgement and experience of using the drugs in 
adults to come to the best estimate of the appropriate dosage for children.  
 
It is also misleading to claim that Ministers are “launching a crackdown on GPs who disregard 
prescription limits”. The pilot initiative you describe will give GPs an electronic warning on their 
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computer if the medicine they are prescribing is not licensed for use in children. This simply alerts 
GPs to the fact that a certain drug is not licensed for children and could in no way be described as a 
“crackdown”.  
 
When doctors prescribe treatment, whether it be in the form of advice, over the counter medicine or 
an off-label prescription, they consider the risks and benefits of that decision along with the individual 
clinical circumstances of the patient. This is the fundamental role of a doctor and one that the 
profession takes pride in. This approach is carried out in every case with every patient by every 
doctor, not merely at the sight of an alert on their computer.  
 
Your article also focuses on the 26% of children under 16 who had been given off-label drugs by their 
GP and makes brief mention of the fact that 90% of children in hospitals are also prescribed off label 
medication. This issue affects all doctors in many branches of medicine and off label drugs will be 
needed more often for very ill children reflecting the higher usage in hospital. 
 
When doctors prescribe medication for anyone they do so with the best interests and welfare of 
patients at heart. Ideally, all drugs used to treat children would be subject to quality clinical research 
and trials to be authorised for use in children. But, with the ethical hurdle of testing new drugs on 
children, tighter control and regulation of the drugs available will only hinder the treatments we can 
provide children. 
 
Your article made no mention whatsoever of Medicines for Children, a publication produced by the 
RCPCH and the Neonatal and Paediatric Pharmacists Group, which helps to inform decisions about 
prescribing for children on a drug-by-drug basis. We will also shortly see the publication of the first 
British National Formulary for Children (BNFC), which will further aid those prescribing medicines for 
children. 
 
The choice remains – treat with drugs we know will help, or do not treat at all because the drugs 
cannot undergo the rigorous testing required to obtain a licence. Preventing prescribing drugs not 
officially licensed for use in children when there is no alternative treatment is dangerous, senseless 
and cruel. 
 
Yours sincerely, 
 
Dr David Love, joint Chairman of BMA Scotland General Practitioner Committee 
Dr Adrian Margerison, Royal College of Paediatrics and Child Health 
 
 
SUPPLEMENTARY SUBMISSION FROM UNIVERSITY OF DUNDEE, PROFESSOR SUE BLACK 

Thank you for the opportunity to have my opinions heard at the recent Health Committee meeting as 
part of its consideration of the Human Tissue (Scotland) Bill. It was a very rewarding experience and it 
was extremely gratifying to feel that one’s opinion were genuinely being sought. 
 
One of my colleagues on the panel raised the issue that we should jealously guard the right for a 12 
year old children to be able to make decisions regarding such issues and I do largely support his 
view.  However, I would like to restate my concerns that whilst I accept that a 12 year old can 
appreciate the benefit of organ transplant after their death, I do hold that it is quite a different matter 
for them to be able to understand the principle of organ donation for anatomical dissection and 
medical education.  We find that adults often do not fully understand the implications. 
 
Our laws are in place to safeguard the innocent and to guide then in appropriate decision making and 
would most strongly and respectfully request the committee consider this matter seriously before 
admitting this age barrier to the Bill.  The child is effectively entering into a contract with an anatomical 
or surgical facility and I am not convinced that they could full understand the nature of contract that 
they might be entering into. 
 
Thank you for your attention. 
 
Professor S Black 
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3 October 2005 (24th Meeting, Session 2 (2005)) – Written Evidence 

SUBMISSION FROM THE BRITISH HEART FOUNDATION SCOTLAND 

The British Heart Foundation (BHF) warmly welcomes the opportunity to submit written evidence to 
the Health Committee on the Human Tissue Bill.  We applaud the Scottish Executive for its efforts to 
strengthen the current organ donation system and, in doing so, bringing donation to the forefront of 
political debate and focusing attention on the issue more widely.  The BHF works hard to raise 
awareness of the importance of organ donation for heart transplants, to encourage people to carry 
donor cards and, importantly, to make their relatives aware of their wishes.   
 
There is a severe shortage of donor organs in Scotland, a situation which is mirrored across the rest 
of UK, where the number of people awaiting transplants far exceeds the number of donor organs 
available.  The total number of heart transplants carried out per year in Scotland is around 15, leaving 
about nine people on the waiting list for a donor heart annually.  Yet the overall figure for those 
awaiting heart transplants makes depressing reading – one in ten people waiting for a heart transplant 
in the UK will die before a donor heart becomes available.  The true figure – including those who are 
not yet on the waiting list – is likely to be higher. 
 
Heart and lung transplants usually take place in cases of congenital heart disease, and severe forms 
of lung disease such as cystic fibrosis.  Furthermore, transplant is the only effective treatment for end 
stage heart failure – when the condition cannot be treated effectively with medication – and is 
extremely successful in carefully selected patients.  Although it is difficult to accurately gauge the 
incidence of heart failure, a 2002 study found that approximately 95,000 Scots were living with heart 
failure in 2000, estimating that this would rise to more than 115,000 by 2020.  The demand, therefore, 
for donor hearts to treat heart failure patients looks set to increase. 
 
Currently, only 9% of the UK population is on the Organ Donor Register (ODR).  And while a recent 
survey by UK Transplant (UKT) shows that a comparatively high 21% of people in Scotland are on the 
register, there remains an urgent need for more donors. The number of signatories on the ODR has 
increased over the past year, but there has been an overall decline in the number of donor organs 
available for several reasons, including improved paramedic care, better neuro-surgical treatments 
and a fall in the number of deaths from road traffic accidents.   
 
However, addressing the shortfall of potential donors is about more than simply getting more names 
on the organ donor register.  While public support for donation is high, one of the key concerns that 
exists under the current system is that a person's wish to donate can be overridden by relatives, who 
are asked to make a decision at what is, for many, a traumatic time.  A 2003-4 survey by UKT showed 
that 42% of relatives refused when asked for authority for donation – up from around 30% in the 
1990s.  Although we do not want to see relatives overridden, it is the BHF’s firm view that, wherever 
possible, a person’s wish to donate must be respected after death.  It is helpful that this Bill makes 
provision for this issue to be addressed.    
 
A major reason for this high rate of refusal is that families are often unaware of their relative's wishes.  
The results of a recent poll illustrate this, showing that people in Scotland are more likely to know their 
partner's favourite meal or television programme than their feelings on organ donation.  Therefore, it 
is crucial that this legislation is supported by a public awareness campaign urging people to discuss 
their wish to donate with their families. The time of the enactment of this legislation would seem to be 
a good opportunity to conduct a high profile media campaign, to raise awareness of the changes in 
the law, as well as to encourage people to put their names on the register.  
 
International reviews show that a successful organ donation system is also dependent on good 
transplant co-ordination systems and specific training for intensive care staff on approaching relatives.  
The work of NHS Lothian’s Scottish Organ Retrieval Team (SORT) pilot is an example of good 
practice in this area. In particular, having a SORT anaesthetist travel to the relevant Intensive Therapy 
Unit in advance of the rest of the donor team presented particular advantages in terms of the 
preparation and, if necessary, salvage of the relevant organs but also, very importantly, to offer 
reassurance to the relatives of the donor. The importance of this point should not be underestimated 
especially in those cases, referred to above, where relatives may seek to override the wishes of the 
deceased to donate their organs.  

190

290



Health Committee, 19th Report, 2005 (Session 2) – Annex C 

 

 
One final issue that we believe needs to be addressed is the question of clarity in the law. It is crucial 
that members of staff, and the donor co-ordinator in particular, are completely aware of what they can 
and cannot do within the remit of the law. The way this Bill is currently drafted does not make for easy 
interpretation by someone without a legal background. This is something we believe that the 
Executive should address, if not through the production of a simplified piece of primary legislation, 
through clear and concise guidance attached to it. Donor co-ordinators have to take decisions on 
complicated legal issues under extreme pressure and stress and the Scottish Executive must ensure 
that the law in this complex area is as clear as possible, for the sake of those who will be expected 
and obliged to act within it.  
 
The establishment of the National Centre for the Treatment of Advanced Heart Failure at Glasgow 
Royal Infirmary, which will incorporate the Scottish Heart Transplant Unit, will ensure that Scotland 
continues to have the capacity to carry out heart transplants, as part of an expanded heart failure 
service.  Of course, this will be possible only if the requisite donors are available.  Ultimately, any 
organ donation system will stand or fall by the amount of public support and confidence placed in it.  
Changes that are made without widespread support could lead to distrust of the system, and 
ultimately result in reduced rates of donation.  So it is vital that the potential impact of any changes – 
on medical professionals, people who wish to donate, donors' families, and transplant recipients 
themselves – are carefully considered.  
 
 
Professor Peter Weissberg  
Medical Director 
British Heart Foundation 
 
1 Heart Failure In The New Millennium: An Estimation Of The Short, Medium And Longer-Term Burden Of Heart Failure In 
Scotland During The Next 20 Years. Professor John McMurray Professor Simon Capewell, 2002. 
1 http://www.uktransplant.org.uk/ukt/newsroom/news_releases/news_item/kind_scots_help_save_lives.jsp 
1 YouGov poll for UK Transplant, October 2004.  
1 Gimbel R.W. et al. (2003), “Presumed consent and other predictors of cadaveric organ donation in Europe,” Progress in 
transplantation 13(1):17-23. 
1 NHS Lothian, University Hospitals Division, 'Scottish Organ Retrieval Team Pilot six-month report', March 2005 
 
 

SUBMISSION FROM BMA 

General comments 
 
The BMA welcomes this legislation and is generally happy with its content.   
 
We are concerned, however, that the requirements for “authorisation” differ depending upon the 
activity being undertaken.  This may cause confusion and uncertainty. For example, an adult or young 
person over 12 may appoint a nominee to authorise a post-mortem examination but not to authorise 
transplantation, research etc.  A young person’s consent must have one witness for transplantation, 
research etc but two for a post-mortem examination.  The verbal authorisation of an adult in front of 
witnesses must be withdrawn in writing for transplantation and research but may be withdrawn 
verbally for a post-mortem examination. It is not clear why these differences have been included.  It is 
absolutely essential that our members are clear about the requirements for authorisation and by 
setting different criteria there is a risk of confusion and inadvertent breach of the law. We would prefer 
to see standard criteria for authorisation for all of the activities covered by the Bill.  
 
PART 1 – TRANSPLANTATION ETC. 
 
Section 3: Use of part of the body of a deceased person for transplantation, research etc 
The BMA supports the proposals relating to transplantation in the Bill but is disappointed that there is 
no provision for presumed consent.  Whilst the BMA welcomes moves to encourage more people to 
discuss organ donation and to ensure that their wishes are known and respected, we are not 
convinced, based on past experience, that this will succeed in overcoming the very serious shortage 
of donors.  Where, as in the majority of cases, the individual has not made his or her wishes known, 
the relatives tend to opt for the default position – which is not to donate – and this may account for the 
very high number of relative refusals.  Under a system of presumed consent, with safeguards, the 
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default position would change.  Based on the very strong support for donation expressed in all public 
surveys – up to 90% - it is reasonable to assume that a particular person wished to donate unless he 
or she had expressed an alternate view.   Statistically the default position is more likely to reflect the 
individual’s wishes if it is based on a presumed consent system than on the “presumed objection” 
scheme that currently operates.  
 
The BMA supports a system of presumed consent, with safeguards, for those over the age of 16, 
where relatives’ views are taken into account.  The crucial difference from the current system would 
be in the approach to relatives.  Where there is no record of the deceased patient’s wishes, instead of 
being asked to consent to donation, they would be informed that their relative had not opted out of 
donation. Unless they object – either because they are aware of an unregistered objection by the 
individual or because it would cause major distress to the close relatives – the donation will proceed.  
This type of presumed consent would, therefore, allow organs to be removed for donation after the 
individual’s death unless: 
 
The individual had registered an objection to donation during his or her lifetime; or 
It is clear from information provided by a close relative that the individual had expressed an objection 
to donation that had not been officially registered; or 
It is apparent that to proceed with the donation would cause major distress to the close relatives. 
 
The BMA believes that this type of system is the most appropriate way forward.  The main reasons 
underpinning this view are: 
 
Presuming consent rather than presuming objection is more likely to achieve the aim of respecting the 
wishes of the deceased person.  
Unlike the current system, there would be a clear mechanism for protecting the wishes of those who 
do not want to become donors. 
While relatives would still be consulted, they would be relieved of the burden of making the decision in 
the absence of any indication of the deceased person’s wishes. 
A shift to presumed consent would prompt more discussion within families about organ donation.  
With such a shift, organ donation becomes the default position.  This represents a more positive view 
of organ donation, which is to be encouraged. 
Despite the acknowledged difficulties of obtaining meaningful data about the success of presumed 
consent in other countries, the BMA believes that, as one part of a broader strategy, a shift to 
presumed consent is likely to have a positive effect on donation rates.  
 
Presumed consent must be accompanied by extensive and high profile publicity and mechanisms 
must be in place to ensure that all sections of the public are informed and can register their objections 
easily and quickly.  A central computerised register of those who wish to opt-out would be required 
which must be properly designed and maintained to ensure that it is kept up to date.  Checking the 
register should be mandatory before any organs are removed.  
 
Section 6: Authorisation: adult 
We support the use of the term “authorisation” rather than “consent” particularly for circumstances 
where someone other than the individual is giving authorisation for the procedure to take place. In 
view of the fact that this is a new concept, however, there may be some advantage in including a 
definition within the Act.  
 
It is clear from the supporting policy memorandum that “in writing” in the context of authorisation for 
transplantation includes registration on the organ donor register. Given that such registration may be 
undertaken via the internet, without a signature, however, this may not be clear to those reading the 
Bill in isolation.  It would be helpful to have some form of confirmation – either on the face of the Bill or 
a statement in the Scottish Parliament – that this is the case. 
 
It is unclear why authorisation may be given either in writing or verbally in the presence of two 
witnesses, but can only be withdrawn in writing.  We do not believe that it should be made more 
difficult to withdraw than to provide authorisation and, indeed, this distinction does not apply to post-
mortem examinations (Section 24(3)). 
 
Section 7: Authorisation by adult’s nearest relative 
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We note that there is no provision for an extension of the role of the valid proxy under the Adults with 
Incapacity (Scotland) Act 2000 to authorise transplantation, research etc after the patient’s death, 
where it is the wish of the adult that someone other than the nearest relative authorises procedures.  
The fact that an adult has nominated a person to speak on his or her behalf in the event of incapacity 
implies that some discussion has taken place about his or her wishes.  This person may therefore be 
in a good position to represent the wishes of the deceased patient. We note that an adult may 
nominate an individual to authorise a post-mortem examination (Section 25(1)) and it is not clear why 
this option is not also available for the use of organs for research etc.  
 
Section 9: Authorisation: child 12 years of age or over 
It is not clear why an adult may give authorisation verbally, with two witnesses, but a young person 
does not have the same option and authorisation must be given in writing.  It is clearly envisaged that 
young people covered by this Section have sufficient competence to make an informed decision and 
so it is not clear why this distinction has been made. The BMA does not support the notion that it 
should be harder for competent young people to consent than it is for adults. 
 
It is also not clear why a child over the age of 12 may nominate a person to authorise a post-mortem 
examination but not to authorise transplantation, research etc.  
 
Sections 10 and 11: Authorisation by a person with parental rights and responsibilities 
The BMA would like to see provision for cases where nobody has parental rights and responsibilities 
in respect of the child immediately before his or her death.  It is feasible, for example, that a child or 
young person’s parents may be killed in an accident which later results in the death of the child. In 
such cases we would like to see provision for authorisation to be provided by the child or young 
person’s nearest relative, such as a grandparent or sibling. 
 
Section 13: Preservation for transplantation 
The BMA is very pleased that there is provision in the Bill to clarify the law on preservation for 
transplantation.  
 
Section 15: restrictions on transplants involving live donors 
The BMA welcomes the removal of the distinction between related and unrelated living donors in the 
Human Organ Transplants Act 1989, which did not recognise the possibility of pressure to donate 
within families.  We hope, however, that the new procedures will be streamlined so that they do not 
increase the amount of time taken for donations to take place.  Given that considerable work is going 
into developing an approval system for England, Wales and Northern Ireland, there would be 
advantages to extending this system to Scotland, rather than establishing separate procedures.  
 
The BMA has always taken the view that living donation of whole organs should be restricted to 
competent adults and that incompetent adults and those under the age of 16 should not be 
considered as donors.  This issue has been raised again, in the context of this draft legislation and the 
proposals for England, Wales and Northern Ireland which would permit donation from incompetent 
adults and children, in very exceptional cases with independent review and authorisation procedures.  
The BMA Medical Ethics Committee will be reconsidering this issue at its meeting at the end of 
September, in the light of these different approaches.  Although the outcome of this review will not be 
known until after the deadline for submissions [24 August 2005] we will, of course, let you know our 
conclusion in due course. 
 
We hope that some mechanism for independent scrutiny will be established to approve those under 
16 as bone marrow donors. Parents who have a very sick, or dying child, are not in the best position 
to objectively assess the risks to the sibling of being a donor.  Also, people with parental responsibility 
can usually only authorise procedures that are in the child’s best interests (or where there is benefit 
for the child) and we are not aware of any clear evidence that bone marrow donation benefits the 
donor. Guidance from the WHO (Guiding principles on human organ transplantation, 1991) and the 
Council of Europe (Bioethics Convention) both state that donation of regenerative tissue by a child 
who lacks competence should be approved by a “competent authority”.  The BMA is also concerned 
that with mature minors there are likely to be difficulties ensuring that there is no emotional pressure 
on the young person who is dependent on his or her parents and may be seen as providing the “only 
chance” for a sick sibling. 
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PART 2 – POST MORTEM EXAMINATIONS  
 
Post-mortem examinations provide valuable information to the public health and help to assess 
whether the patient received the best possible treatment and care or diagnosis before death.  There is 
therefore some benefit in permitting post-mortem examination in cases where the individual has no 
relatives or friends to provide authorisation.  We note that there is no provision for this.  
 
Section 23(1): Removal during examination and retention 
It is logical that retention and use of tissues and blood or other body fluids for audit, education and 
training should be considered an intrinsic part of the post-mortem examination and covered by the 
authorisation for the examination.  Research, however, is a different matter.  From the wording of the 
Bill, it appears that authorisation can either be given for all activities, including research on tissue and 
blood or body fluids, or not at all. We are concerned that this could lead to people refusing to 
authorise a post-mortem examination because they do not wish tissue to be retained and used for 
research.  We would prefer that people are given the option of authorising the post-mortem 
examination with or without the use of tissue etc for research.  
 
It is entirely reasonable that the removal, retention and use of organs for audit, education, training or 
research should be subject to separate authorisation.  
 
Section 25: Authorisation by nominees 
This nominee appears to be a different person to the one nominated under the Adults with Incapacity 
(Scotland) Act 2000 to make decisions during the adult’s lifetime.  There would be advantages to the 
valid proxy appointed under that Act also being able to act as the nominee under the Human Tissue 
(Scotland) Bill.  
 
Section 26(2): Authorisation: child 12 years of age or over 
As with transplantation, research etc, it is not clear why a child over 12 years of age must give 
authorisation in writing, rather than verbally in front of two witnesses.  Also written authorisation by a 
child for post-mortem examination must have two witnesses but only one witness is required for a 
child to authorise transplantation, research etc in Part 1, and for adults giving written authorisation for 
post-mortem examination.  
 
Sections 27 and 28:  Authorisation by someone with parental responsibility 
As with transplantation, research etc, the BMA would like to see provision for cases where nobody 
has parental rights and responsibilities in respect of the child immediately before his or her death.  In 
such cases, authorisation by a nearest relative should be possible.  
 
Section 29(3): Nomination of persons 
It would be helpful for guidance about what should happen where more than one person is nominated 
and they disagree about authorisation.   
 
Section 30(3)(e): Further requirements 
Whilst there may be some benefit in the witnesses explicitly stating that the child understood the 
effect of the authorisation and was not acting under undue influence, it is not clear why this applies 
only to post-mortem examination and not to any of the activities under Part 1 of the Bill.  
 
PART 3 - TISSUE SAMPLES OR ORGANS NO LONGER REQUIRED FOR PROCURATOR FISCAL 
PURPOSES  
 
Section 34: Use of samples which are part of the deceased’s medical records 
It is entirely appropriate that tissue samples should be retained as part of the medical record after a 
post-mortem carried out under the authority of the procurator fiscal and may be used for diagnostic 
review and audit without authorisation.  These activities should be considered an intrinsic part of the 
post-mortem examination.  Whilst we accept that the use of tissue for education and training and 
research, after a post-mortem authorised by the procurator fiscal, requires authorisation, we are 
concerned to ensure that appropriate procedures are put in place for obtaining this authorisation. 
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It is correct that authorisation should be required for any retention or use of organs that are no longer 
required for the purposes of the functions of the procurator fiscal.  
 
Section 34 (a)(iii) 
It is not clear what this means.  It could mean research using the sample does not require 
authorisation – since most research is intended to be “relevant to the health of any other person” – but 
this appears to be contradicted by 34(b).  This needs clarification to ensure the legislation is not 
inadvertently breached.  If it means relevant to the health of any “identifiable” person i.e. a blood 
relative, then this should be clearly stated.  
  
PART 4 - SUPPLEMENTARY PROVISIONS  
 
Section 45: Nearest relative  
The reasoning behind 45(2) is unclear. 
 
We recognise that the provision, at Section 45(4), for dealing with disputes between people at the 
same level within the hierarchy of “nearest relative” is taken from the Mental Health (Care and 
Treatment)(Scotland) Act 2003, but this is not unproblematic.  Whilst the notion that the eldest sibling 
should make the decision may have some merit, where some criteria must be used to distinguish 
between siblings, it is not clear why the eldest parent should be given priority, particularly if that 
person was estranged from the deceased adult.  An alternative approach would be to state in the Bill 
that where more than one person falls within the same level in the hierarchy, the authorisation of only 
one person is required.  Guidance could then be given in codes of practice about how to deal with 
disagreement, giving discretion to take account of the range of views, and the strength of opinion, 
before deciding whether to proceed.   
 
It is also feasible that a deceased person may have both a spouse and a live-in partner.  If the person 
was separated from his husband or her wife but was with a new partner, the estranged spouse should 
not be given priority over the current partner.  The Mental Health (Care and Treatment)(Scotland) Act 
2003, at section 254(3) provides that if the person’s spouse is permanently separated, his or her 
views should be disregarded and the person next in the list should be consulted.  There would be 
benefit in including similar provision in this Bill.  
 
PART 5 - AMENDMENT OF THE ANATOMY ACT 1984  
 
Section 48(2): Definition of “anatomical examination” 
We welcome this proposal to ensure that bodies bequeathed under the Anatomy Act 1984 may be 
used for procedures other than dissection, including training in new surgical or clinical procedures.  
The most important consideration is that people must be aware of what they are authorising and so 
those considering this option should be given proper information about the range of activities covered 
under the general heading.  We have some concern that people may be willing to donate their body 
for the development of new surgical techniques but not for dissection by medical students and so by 
broadening the definition, rather than allowing people to authorise individual uses, some people may 
opt against donation.  One way of getting around this potential problem is to extend the right to apply 
conditions to the authorisation, as set out in section 44 (for Parts 1-3), to anatomical examinations. 
 
Lawful examinations 
We support the principle that only the individual him or herself may give authorisation for the use of 
his or her body after death for anatomical examination. 
 
Control of public display 
The new sections covering public display do not appear to require the individual to have given specific 
authorisation for this use.  Is it intended that authorisation for anatomical examination will include 
public display (subject to approval by Scottish Ministers)? If so, we would have concerns about this 
and would worry that many people, on being informed of this possible use, decide not to donate their 
bodies in this way.  Although “display” may in practice be restricted to individual, and therefore 
unidentifiable, organs the Bill permits the display of a “body” (with approval from Scottish Ministers) 
and most people will have in mind the Body Worlds type of exhibition.  
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SUBMISSION FROM THE PARKINSON’S DISEASE SOCIETY OF THE UNITED KINGDOM 

1. The Parkinson’s Disease Society 
 
1.1 Parkinson's Disease Society (PDS) was established in 1969 and now has 30,000 members, 
19,000 supporters and over 300 local branches and support groups throughout the UK. 
 
1.2 The Society provides support, advice and information to people with Parkinson's, their carers, 
families and friends, and information and professional development opportunities to health and social 
services professionals involved in their management and care.  
 
1.3 Each year the Society spends more than £2 million on funding research into the cause, cure and 
prevention of Parkinson's, and improvements in available treatments.  The Society also develops 
models of good practice in service provision, such as Parkinson's Disease Nurse Specialists, 
community support, and campaigns for changes that will improve the lives of people affected by 
Parkinson's. 
 
2. Parkinson’s Disease. 
 
2.1 Parkinson’s Disease is a progressive neurological disorder.  It affects all activities of daily living 
including talking, walking, communication, swallowing and writing.  It is estimated that 120,000 people 
in the UK have Parkinson’s.  That is one in 500 of the general population.  Approximately 10,000 
people are newly diagnosed with Parkinson’s each year in the UK. 
 
2.2 Parkinson’s occurs as a result of a loss of cells that produce the neuro-transmitter dopamine.  
Dopamine is one the chemical messengers that we have in the brain which enables people to perform 
coordinated movements.  As yet it is not known why these cells die. 
 
2.3 The three main symptoms are tremor, muscle rigidity and slowness of movement.  However not 
everyone will experience all three.  Other symptoms include a lack of facial expression, difficulties 
with balance, problems with an altered posture, tiredness, speech difficulties, pain and depression.  
Parkinson’s affects people from any ethnic background with most people diagnosed over the age of 
60, however younger people can also develop Parkinson’s.  It is estimated that one in 20 people are 
diagnosed Parkinson’s under the age of 40. 
 
3.Human Tissue Bill 
 
3.1 The Society welcomes the introduction of new legislation to update the regulations governing 
authorisation for the retention of organs and tissue and the adoption of the EU Tissues and Cells 
Directive (Directive 2004/23/EC).  We believe that the Bill is comprehensive in detailing the process of 
authorisation for collection of tissues and organs however we feel that the Bill should be more explicit 
in how the Human Tissue Authority (HTA) as described in the Human Tissue Act 2004 would relate to 
the Bill as a whole. 
 
3.2 Although we recognise the intention of the Executive regarding storage and use of tissue – in 
particular the potential for regulation by the HTA (as outlined in the Executive’s Policy Memorandum 
on the Bill), the Society is concerned that the Bill does not include more detailed proposals on how the 
use and storage of tissue will be regulated. The Society is also concerned that the Bill does not 
explicitly outline the purposes for which authorisation may be given, for example what kind of 
research a person authorises. Though the Society welcomes the intention that Research Ethics 
Committee will continue to be responsible for approving specific research proposals, we would 
recommend that the Bill includes more detailed measures for gaining authorisation for specific 
research proposals. 
 
3.3 In relation to Section 23 Subsection 5 of the Bill, the Society recommends that the Bill sets out 
more clearly its definition of the ‘brain’ and includes measures to cover the use of stem cells – an area 
of research of great importance to the Society. The Society believes that Section 15 of the Bill could  
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be interpreted to allow the use of an individual’s stem cells through the authorisation given for 
research purposes. While again recognising the Executive’s intended flexibility to take into account 
future technical developments affecting the range of body parts which can be transplanted we feel the 
Bill should include a definition of the brain and regulations relating to the donation, retention, use and 
storage of a person’s stem cells. The Bill could, therefore, refer to the HFEA in regulating this area of 
work to ensure that authorisation is clearly given for the use of an individual’s stem cells. 
 
3.4 The Society is disappointed that there is little regulation within the Bill of the use of surplus or 
residual tissue from an operation and that the provisions in the Bill relating to such tissue are no more 
stringent than the authorisation a living person gives to the carrying out of the operation itself. The 
Society recommends that these provisions should be amended to ensure that the individual has a 
greater role in deciding exactly how their surplus or residual tissue is used in the future rather than set 
out in guidance once the Bill is enacted. 
 
 
3.5 The Society very much welcomes the proposals by the Executive that guidance will be in line with 
that issued by the HTA under the Human Tissue Act 2004 and that the law will be amended to allow 
Scottish Ministers to prepare a Code of Practice, in consultation with key stakeholders.  This would 
set out guidance on the conduct of anatomical examinations and the use of body parts following such 
examinations where there is authority to retain the body parts. However we would recommend that 
this be explicitly set out within the Bill.  
 
3.6 Regarding the regulations governing the conduct of post mortems outlined in Section 19 of the 
Bill, the meaning of post mortem examination is loosely defined with particular reference to the 
purposes for which the examination is undertaken - including obtaining information which may be 
relevant to the health of any other person (including a future person). The Society recommends that 
this section of the Bill would benefit from a more stringent definition of the purposes for which an 
examination is undertaken to ensure that relatives are clear as to what purposes they may authorise 
an examination to take place. 
 
4. Adults with Incapacity (Scotland) Act 2000 
4.1 The Society recommends that it is stated in the Bill that where the donation or retention, storage 
and use of tissue involves an individual with reduced mental capacity, an assessment of the 
individual’s capacity to authorise the donation or retention, storage and use of their tissue as defined 
in the Adults with Incapacity (Scotland) Act 2000 be carried out.   
 
4.2 This issue is of great importance to the Society as many people with Parkinson’s develop 
dementia and their mental capacity is thus reduced. We are concerned that individuals with reduced 
capacity are not excluded from the opportunity to authorise activities related to their tissue whilst also 
ensuring that they have sufficient capacity to do so. We would therefore welcome the inclusion of 
measures to cover such adults with reference to the 2000 Act. 
 
5.Conclusion  
 
5.1 The Society fully supports the aim of the Bill and welcomes the clear process for giving 
authorisation for the retention of tissue and organs. However we remain concerned that tissue from 
living patients may be dealt with in the same way as autopsy tissue.  For those involved in pathology 
research, it is the difficulties associated with future use of this 'abandoned' tissue that is problematic 
because most human tissue based work is done on the remnants of surgical resection/biopsy 
material. It is welcome that the Bill includes measures to clarify and extend that use of tissue for 
teaching of undergraduates and postgraduates, which does not require specific authorisation.   
 
 
5.2 However the Society would like more specific proposals within the Bill regarding the regulation of 
the uses and storage of tissues and organs – outlining more clearly the role of the HTA and which 
areas of work the Executive will call upon the HTA to regulate. The Society would welcome a 
clarification of the regulation by the HTA of the future uses and storage of tissue within Scotland as 
set out in the Human Tissue Act 2004 and recommends that the Bill is amended accordingly. 
 
Submitted by Robert Meadowcroft, Director, Policy, Campaigns and Information 
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SUBMISSION FROM THE SCOTTISH ORGANISATION RELATING TO THE 
RETENTION OF ORGANS (SORRO) 

 
SORRO co-operated fully with the Independent Review Group on the Retention of Organs at Post-
Mortem and entirely endorsed its recommendations.  It is a great satisfaction to us that the Scottish 
Executive has now published the Human Tissue (Scotland) Bill, which will ultimately establish in law 
the principles for which we argued and which the Review Group endorsed.   Our thanks go to 
everyone involved in the work of the Review Group and those who have been responsible for 
translating their recommendations into reality. 
 
Given that the Bill essentially meets our concerns, we would wish only to emphasise one or two of its 
provisions which we believe to be of primary importance.  First, it is vital that families can now be 
reassured that their authorisation will be sought before undertaking a hospital post-mortem 
examination and that parents are a central part of the process when the retention of organs is being 
considered. We also believe that the terms of the Bill make it clear that families can be assured that 
their authorisation can be withdrawn at any appropriate time. 
 
We agree with the recommendation of the Review Group that blocks and slides be part of the medical 
records for purposes such as education. We have also always promoted the need for research to 
continue so long as it is based on appropriate authorisation, and believe that the terms of the Bill 
adequately reflect this.  
 
We believe that the Bill will clarify for both the public and healthcare professionals what are the 
important interests at stake, who has rights and responsibilities and what best practice should be.   
We also welcome the inclusion of sanctions should the terms of the Bill be ignored or circumvented, 
although we expect this to be a rare occurrence.   Indeed, we would hope that the clarity of the Bill’s 
terms would ensure that no breaches of its requirements occur in the future. 
 
Although this Bill relates to hospital post mortems, our personal experiences suggest that many of the 
problems which we and other families experienced were related to post-mortem examinations 
conducted under the authority of the Procurator Fiscal.  Accordingly, we would urge the Lord 
Advocate to take note of this Bill and its contents and to accept its commitment to engaging more 
openly with families and parents, thus avoiding any future problems.  Finally, although our interest in 
this area has been specifically focused on the retention of organs at post-mortem, we are pleased that 
the concept of authorisation – which we agree is more appropriate than consent - will also be used in 
respect of organ transplantation, which is an important part of modern healthcare whose regulation 
should be as clear as that concerning the removal of organs for other purposes. 
 
Geraldine MacDonald 
 

For the attention of the Health Committee 

 
Although SORRO has already submitted evidence to this committee in response to the consultation 
process on the Human Tissue (Scotland) Bill, we are grateful for the opportunity to respond to the 
misleading evidence sent to the Committee by the organisation known as Justice for the Innocents.    
 
In particular we wish to contest several statements 
 
In paragraph 2 of Justice for the Innocents’ evidence, it is stated that SORRO has no parents in the 
group.   This assertion is deeply hurtful for the bereaved parents associated with SORRO, as well as 
being clearly wrong.   From the beginning of the campaign for an inquiry into the removal and 
retention of organs at post-mortem examination in late 1999 until the publication of the report from the 
Independent Review Group in 2002 we represented over 500 families from all over Scotland, Europe 
and Canada.   Additionally, representatives from SORRO accompanied numerous families to 
hospitals in Scotland to meet with Medical Directors and Pathologists to find out what happened to 
their child’s organs - including families from the group who now call themselves Justice for the 
Innocents. 
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In response to the statement that we have no real interest in changing the future of pathology, 
SORRO was the only group in Scotland to lead the campaign to change past practices in pathology 
by undertaking a positive dialogue with Pathology Departments in all of Scotland’s hospitals.  The 
level of activity that SORRO maintained both before its establishment and throughout the life of the 
Independent Review Group resulted in SORRO being invited to help set standards for NHSQIS and 
making a contribution to compiling their Standards for Management of Post Mortem Examinations, 
which were published in March 2003.   Peer review visits to all NHS areas where post-mortem 
examinations are performed in Scotland were conducted between Nov 2003 and June 2004 to assess 
performance against these standards.  SORRO participated in some of these visits gaining an insight 
into the work that pathologists do, and also an appreciation of why it is necessary for post mortem 
examinations to be carried out. 
 
Although Sorrow’s initial demand was for a Public Inquiry into past practices, we came to recognise 
the value and contribution of the Independent Review Group.   Accordingly, our families and other 
family support groups worked closely with the Independent Review Group and the Scottish Executive 
and were consulted on all issues pertaining to the recommendations from the Review Group, which 
led to the current draft of the Human Tissue (Scotland) Bill. 
 
We also completely refute the assertion in Justice for the Innocents’ evidence that SORRO or any of 
its members receives a salary from the Scottish Executive.   The families associated with SORRO 
have worked independently over many years to bring unacceptable past practices to light and to look 
to the future.   We are surprised and distressed by this misrepresentation.  It cannot be said too often 
that SORRO was in the forefront of the demand for a serious and comprehensive review of past 
practices; if anything it was in competition with the Executive.   The complete misrepresentation of our 
position must be challenged and in our view both this allegation, and the suggestion that SORRO has 
no families associated with it, calls into serious doubt the accuracy of Justice for the Innocents’ entire 
evidence.  
 
SORRO remains committed to supporting the changes now being made and, when appropriate, to 
assisting in taking them forward.   In this, we continue to represent bereaved families, providing 
independent advice and support as required. 
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Human Tissue (Scotland) Bill: 
Stage 1 

14:02 
The Convener: We move on to item 3, which is 

the Human Tissue (Scotland) Bill. This is our 
fourth opportunity to take oral evidence on the bill. 
We will hear evidence from two witness panels. 
The first comprises a range of organisations that 
have an interest in the bill. I ask that panel to take 
their seats at the committee table. 

I welcome Veronica English, of the British 
Medical Association; Dr Keiran Breen, of the 
Parkinson’s Disease Society; and Dr Donald 
Lyons, of the Mental Welfare Commission. 
Unfortunately, the British Heart Foundation was 
unable to send a representative, although we 
received written evidence from it. 

I invite each witness in turn, starting with 
Veronica English, to explain their interest in the bill 
and comment briefly on it, saying whether they 
support the bill’s provisions. Witnesses can 
mention any issues that they think are worthy of 
further consideration by the committee or matters 
that they feel are controversial. 

Veronica English (British Medical 
Association): I represent the British Medical 
Association—the professional association for 
doctors in the United Kingdom, which represents 
more than 133,000 doctors from all specialties. I 
am deputy head of ethics at the BMA and I led its 
work on the Human Tissue Act 2004. I have also 
been heavily involved with BMA Scotland in work 
on the Human Tissue (Scotland) Bill. 

We welcome and support the bill. Our main 
disappointment, though, is that an opportunity has 
not been taken to opt for a shift to presumed 
consent for transplantation for adults. To avoid 
confusion, I stress that our support is for 
presumed consent only for transplantation and 
only for adults, and that we strongly support the 
need for authorisation for hospital post-mortem 
examinations and for retention and use of organs. 
I will highlight a couple of points from our written 
evidence and mention one development that has 
happened since we made it. 

It is unclear why there is no role for a nearest 
relative when there is no one with parental 
responsibility for a child at the time of the child’s 
death. For example, if parents and a child are 
killed in a car accident and nobody has parental 
responsibility, an adult child could give 
authorisation on behalf of the parents, but not on 
behalf of the sibling. That issue should be 
considered, so that there is a role for nearest 
relatives in respect of children. 

Again on nearest relatives, it is not clear to us 
why—as the bill is drafted—if two people are 
within the same category in the hierarchy and 
there is not agreement between them as to who 
should make the decision, the oldest person will 
get to make it, irrespective of how close he or she 
is to the individual or whether they know about the 
individual’s wishes. We would prefer a system 
whereby one person could give consent but in 
which there was also flexibility to take account of 
individuals’ circumstances and the wishes of each 
person within the hierarchy in making the decision. 

I will update the committee on a development 
related to living donation that has occurred since 
we submitted our written evidence. We mentioned 
that we were reassessing our position on 
incapacitated adults and children as living donors. 
The matter was discussed at last week’s meeting 
of the Medical Ethics Committee. The committee 
has decided to recommend to the BMA that it 
should change its position on mature minors—
[Interruption.] 

The Convener: I am sorry; Duncan McNeil 
coughed so I suspect that we missed a key word. 

Veronica English: The committee decided to 
recommend to the BMA that mature minors who 
are competent to make such a decision for 
themselves should be able to be living donors. 
There should be adequate safeguards to ensure 
that, for example, there is not pressure on them. 
We will retain our opposition to incapacitated 
adults and young children who are not able to give 
consent being living donors. That recommendation 
must go to the board of professional activities for 
formal approval, which will not happen until next 
month, but it is the recommendation from the 
Medical Ethics Committee. I will let the Health 
Committee know when the decision has been 
made. 

Dr Keiran Breen (Parkinson’s Disease 
Society): I am director of research and 
development at the Parkinson’s Disease Society. 
The society broadly welcomes the bill and its 
provisions although we have a number of 
concerns, most of which are mentioned in our 
written evidence, so I will not go through them. 

Our first concern is about derivation of stem 
cells from brains and the definition of the brain as 
a tissue or an organ. Our second concern is about 
the potential for a human tissue authority, or the 
lack thereof, in Scotland; the bill deals with 
consent to give tissue, but it does not deal with 
what will happen to the tissue afterwards. 

Finally, we have some concerns about the 
derivation of tissue from people who have 
undergone operations. There is nothing in the bill 
about giving consent in such cases. 
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Dr Donny Lyons (Mental Welfare 
Commission for Scotland): I am director of the 
Mental Welfare Commission for Scotland. Our role 
is to safeguard the rights and welfare of adults 
who have mental disorders, which gives us roles 
under the Adults with Incapacity (Scotland) Act 
2000. I am here to address whether the provisions 
in the Human Tissue (Scotland) Bill are consistent 
with the 2000 act, and to advise on what the 
commission sees as being appropriate 
safeguards. I think that the committee knows that 
the matter of benefit for the adult is a key principle 
of the 2000 act. We have not been asked to make 
a written submission, but when we were told about 
the committee’s consideration of the issue in 
response to the further consultation we felt that it 
was important to be here to listen to the 
arguments and to give appropriate advice. 

It is also worth saying that we would seek to 
discuss with the committee whether anything that 
falls out of discussion of the bill might result in 
possible recommendations for change to the 
Adults with Incapacity (Scotland) Act 2000, 
especially on the position of welfare attorneys and 
guardians with regard to donation or consent for a 
post mortem. 

The Convener: I will kick off on adults with 
incapacity, so that we can establish the views of 
the panel members. I know that the Executive is 
undertaking a separate mini-consultation on that 
aspect of the bill, which it felt did not have 
sufficient coverage in the original consultation. 
Panel members might answer some of my 
questions simply with a yes or no, but others might 
need elaboration. Should incapable adults be 
excluded completely from making living organ or 
tissue donations? Should there be a blanket 
exclusion of people who are deemed incapable? 

Dr Lyons: The question comes down to benefit. 
Section 1 of the 2000 act says that no intervention 
shall take place in the affairs, welfare, finances 
and so on of an adult with incapacity unless that 
intervention will benefit the adult. We must be 
careful about how much the elastic of benefit can 
be stretched, which I say having read the 
consultation document. We see that an argument 
might exist for people with incapacity to donate 
regenerative tissue, but only in exceptional cases. 
We do not envisage how it could in any way be 
appropriate for people with incapacity to donate 
whole organs that do not regenerate when those 
people are not in a position to appreciate the 
possible risks. We would be extremely anxious 
about any such provision. 

The Convener: To paraphrase, you say no, but 
donation of regenerative tissue might be okay 
occasionally. 

Dr Lyons: That is possible. The question is 
whether it would benefit the adult involved—the 
donor, not the recipient. 

The Convener: That dealt with the second 
question that I intended to ask. Does either of the 
other two witnesses want to respond? 

Veronica English: I support what was said. We 
take a similar view. In exceptional circumstances, 
bone marrow donation might be acceptable, but 
organ donation would not be. The reasons for that 
relate to the level of risk and the improvements in 
immunosuppressive drugs. Those improvements 
mean that a less strict match of kidneys is needed, 
so a cadaveric organ could be used, for example, 
or perhaps that of another living donor. 

There are a couple of possible exceptions. One 
is domino donations. If somebody needed a lung 
transplant, they might have a cadaveric heart and 
lung transplant, and their heart would be suitable 
for onward donation. The operation would be done 
for the benefit of the incapacitated adult and not 
for the benefit of another person. That raises a 
slightly different issue and we do not want such 
donations to be prohibited. 

A slight possibility is that somebody might, while 
competent, express a competent wish to be a 
living donor. We have not considered that. 

The Convener: I will deal with that later. Does 
Dr Breen have views on the initial question? 

Dr Breen: Dementia is one factor that is 
associated particularly with late term and long-
term Parkinson’s disease. People with incapacity 
should be considered to be in a position to donate 
their brains to a brain bank. Such people should 
not be excluded totally from the bill. Each case 
should be taken on its merits. 

The Convener: The issue is the point at which 
people are incapable of making decisions. You 
think that, even in the circumstances of incapacity, 
a person should still be allowed to donate. 

Dr Breen: Such people should not be excluded 
from donating. 

The Convener: That would be hard to legislate 
for. 

Dr Lyons: We may be talking about two 
different issues. Dr Breen is talking about post-
mortem donation, but we are discussing live 
donation. We have no difficulty with excluding live 
donation, but post-mortem donation is another 
issue. 

The Convener: You think that even if somebody 
has incapacity in other terms, they are capable of 
making a decision about post-mortem donation. 

Dr Lyons: The question that we were asked 
was about live donors; it was about the donation of 
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tissue by people while they live and when they will 
continue to live. We were not discussing donation 
after people die. Have I misunderstood the 
question? 

The Convener: Does Dr Breen think that people 
should be able to make a live donation? 

Dr Breen: It depends on their state of capacity 
or incapacity. We feel that, with consultation of 
relatives and appropriate bodies, they should be 
considered to have the potential to give post-
mortem donations. 

14:15 
The Convener: I am not sure that we are much 

further forward with that. If somebody authorises 
the use of their body and subsequently suffers 
incapacity, which means that they are not then 
capable of making a decision about withdrawing 
the original authorisation, should the original 
wishes be respected or should it be considered 
that a decision has not been made? That is a 
slightly complicated example, but severe head 
injury can result in incapacity where there was 
none previously. 

Dr Lyons: That question is different to that 
which we were asked before. You asked 
previously whether somebody who is living can go 
on living and donate tissue. 

The Convener: You are saying that they 
cannot. 

Dr Lyons: They cannot, other than in 
exceptional circumstances. We are now talking 
about whether— 

The Convener: No. Even if we are talking about 
living donors, somebody might have signed up to 
the organ donor register and agreed that their 
organs can be used in the event of whatever 
happening—although that would of course apply if 
they were dead. There is an issue about the 
withdrawal of consent, which we are trying to work 
through. 

Dr Lyons: I return to what we said earlier. I 
agree totally with the BMA that there might be a 
situation in which a person has made an advance 
statement that if somebody in their family would 
benefit from a kidney while they are still alive, they 
would donate it. That is an unusual and not readily 
foreseeable situation, but I would be happy to 
discuss it; I see merit in that. We are now talking 
about people who have said “After my death I wish 
organs of mine to be used for transplantation or 
research”, but who before their death become 
incapable. 

The Convener: Yes. Such people will have the 
right to withdraw their consent, but if they have 

incapacity, their capacity to make a decision about 
withdrawal will be gone. 

Dr Lyons: When it comes to the crunch, the 
decision has to be made on the basis of the 
person’s wishes and any evidence that they might 
have changed their mind. If there is no such 
evidence, the previous wishes should be stuck to. 
Discussions are going on around the code of 
practice and part 5 of the Adults with Incapacity 
(Scotland) Act 2000 as to whether we should obey 
somebody’s previous or present wishes. Where 
somebody has made a capable decision, unless 
there is clear evidence that they have made 
statements that would significantly alter it, it should 
stand. 

The Convener: Should nearest relatives have 
the same power to authorise donation for adults 
with incapacity as for others? 

Dr Breen: We have found that people with 
Parkinson’s and Alzheimer’s who have decided 
that they wish to donate their brains for research 
have made that decision in consultation with their 
nearest family or friends. When a person has 
decided that he or she wishes their brain to be 
donated to a brain bank, for example, it is done 
with the prior knowledge that they might suffer 
dementia at some stage or might become 
incapacitated. The fact that a person has made 
that wish known beforehand should be respected. 

Veronica English: We agree with that. 

Shona Robison (Dundee East) (SNP): I move 
on to authorisation. The BMA has stated that a 
definition of authorisation is required in the bill. Will 
you summarise your reasons for saying that? Do 
the other panel members agree with that? 

Veronica English: The main reason is that 
authorisation is a new concept. We have 
traditionally talked about consent, even though we 
agree that authorisation is a more appropriate 
term. A definition would help to ensure that people 
understand why it is being used. The framework of 
legislation is one thing, but we need to get the 
definition used in practice. Anything that helps to 
achieve that will be useful. 

Dr Breen: We agree that the term 
“authorisation” should be used. However, it should 
be explained either to the person concerned or to 
their nearest relatives, following death, what 
exactly is meant by it. 

Dr Lyons: I agree. The word “consent” suggests 
an on-going process between doctor and patient. 
Here we are dealing not with an on-going process, 
but with something that is decided in advance. The 
term “authorisation” is better. 
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Shona Robison: In its written evidence, the 
BMA says that it is concerned 
“that the requirements for ‘authorisation’ differ depending 
upon the activity being undertaken.” 

You have touched on that issue again today. In its 
submission, the BMA also states: 

“This may cause confusion and uncertainty.” 

What would you like to see? Are you calling for 
authorisation to be the same for the different 
activities? Would not that cause other problems? 

Veronica English: It is important that our 
members are clear about what authorisation they 
require. Sometimes authorisation needs to be in 
writing, sometimes it can be verbal, sometimes 
one witness is needed and sometimes two are 
needed. That is incredibly confusing. We are 
worried that our members may inadvertently 
breach the law. They may think that they need 
only one witness when they need two. One 
standard form of authorisation would solve such 
problems because the situation would be clearer 
and people would know what the requirements 
were. 

Shona Robison: Would you standardise 
authorisation at the higher level of two witnesses, 
rather than one? 

Veronica English: Not necessarily. We need to 
consider the practicalities, because authorisation 
includes registration on the organ donor register, 
for which two witnesses are not required. In 
evidence to the committee, Will Scott said that 
although the requirements look confusing in the 
bill, they will be clearer when they are properly set 
out on consent forms. There is some truth in that. 
However, our main concern is that our members 
will be confused. We need to find a way of getting 
over that problem. The issue is not just the 
number of witnesses. Authorisation of the part 1 
activities can be given verbally by an adult, but 
must be withdrawn in writing. We are not clear 
about why it must be made more difficult for 
someone to withdraw authorisation than to give it. 
Authorisation for children must be in writing, but it 
is not clear why there should be a higher threshold 
for mature minors than for adults. 

Shona Robison: There are inconsistencies. 

Veronica English: Absolutely. 

Dr Breen: I agree with what has been said. 

Dr Lyons: I have nothing to add to that. 

The Convener: That was commendably brief. 

Mike Rumbles (West Aberdeenshire and 
Kincardine) (LD): I will focus on the BMA’s written 
evidence—specifically, on the issue of presumed 
consent. You make it quite clear that you are very 
much in favour of presumed consent, but the bill 

moves away entirely from the notion of consent—
presumed or otherwise—towards authorisation, 
which we have just discussed. You say that one 
reason why you are keen on presumed consent is 
that survey after survey shows that up to 90 per 
cent of the British people are in favour of donation. 
Are you concerned about the other 10 per cent or 
more of people who do not want to donate? In 
previous evidence, we have heard that people 
have been very careful when asking families about 
donation, so that there is no dissonance. If the 
state takes someone’s body and becomes 
responsible for it, leaving that person’s parents, 
children or other family members with no say in 
what happens to it, will not that cause trauma, 
upset and difficulty? That will not help us to 
achieve the aim of the bill, which is to increase the 
amount of organ donation. 

Veronica English: I think that that would cause 
“trauma, upset and difficulty”, but it is not what we 
are proposing. We are proposing a system of 
presumed consent with safeguards. I will explain 
briefly how we envisage the system working. A 
shift to the presumed-consent system would need 
to be preceded by a great deal of high-profile 
publicity, which would have to make it clear to 
people exactly what that shift would mean. It 
should be made easy for people to sign up to opt 
out of organ donation—they should be given many 
opportunities to do so. The fact that people who 
did not want to donate would be able to record 
their wishes represents an improvement on the 
present system, under which there is no way for 
someone who opposes donation to record those 
wishes formally. The proposed system would 
enable such people to express their wishes more 
clearly and would provide them with assurance 
that their wishes would be respected. 

Mike Rumbles: Do you not see that that is not 
the case, because even if there was a system for 
people to register their objection to donation, many 
people would not do so because people do not do 
such things? It is a fact that many people who do 
not register would be quite willing to have their 
organs donated. 

Veronica English: That is why we are not 
proposing a strict opt-out, such as the one that 
operates in Austria. In Austria, if someone has not 
signed up to the opt-out register, their organs will 
be available for donation. That is not what we are 
suggesting. We are talking about a system in 
which the relatives will still have a role to play. 

In practice, what would happen is that it would 
be mandatory to check whether a potential donor 
was on the register. If they were not, the relatives 
would be approached and informed that there was 
a presumption to proceed with donation. We would 
then ask whether they were aware of whether the 
person had an objection to donation or had had 
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any discussions that indicated that they had an 
objection that they had not registered. If there was 
no opposition and no indication that the individual 
had an unregistered objection, the intention would 
be to proceed unless it was clear that to do so 
would cause severe distress to the relatives. The 
relatives’ views would still need to be taken into 
consideration. In exceptional cases, it would be 
possible not to proceed with donation, if it was 
clear that to do so would cause severe distress to 
the relatives. 

There are safeguards. The state would not be 
able just to take people’s organs on the 
assumption that they were available for donation. 
You spoke about the state making a presumption, 
but that presumption is based on evidence that 90 
per cent of the population want to be donors. 

Mike Rumbles: We have responsibility for 
scrutinising the bill. If an amendment that sought 
to incorporate a system such as you propose was 
lodged, we would have to examine the issue. 
Basically, you are asking us to legislate for a 
situation in which the state would have control 
over people’s bodies. Is that correct? 

Veronica English: No. Our proposal is about 
the individual’s wishes. There would be the 
opportunity to opt out of donation and the relatives 
would be talked to. 

Mike Rumbles: Let me put my question in a 
different way. You are saying that there would be 
an opportunity to register an objection. When there 
was a potential donor, the register would be 
checked automatically. If no objection was 
recorded in the register, consent would be 
presumed and the body could be used for 
transplant or organ donation. In other words, in 
practice the family would have no legal basis on 
which to object. 

Veronica English: That is not correct. Under 
our proposal, the involvement of the relatives 
would be written into the legislation. That would be 
an important part of the presumed consent that we 
support. 

Mike Rumbles: Are you saying that the relatives 
would have a veto? 

Veronica English: They would be able to say 
that the individual had an unregistered objection, 
so there would be additional scope not to proceed. 
The legislation would give authorisation to 
proceed; it would not require that donation be 
proceeded with. In any circumstance, if it was 
clear that to proceed would cause severe distress 
to the relatives— 

Mike Rumbles: Would the relatives have a 
veto? 

Veronica English: No, but they could say that 
the individual had suggested that they did not wish 
to donate. 

Mike Rumbles: You are saying that, at the end 
of the day, even if the relatives did not want 
donation to go ahead, it could happen anyway. 

Veronica English: That is what the current 
proposal is—the bill will not give relatives a right of 
veto. It says that the individual’s wishes should 
take precedence. 

Mike Rumbles: That is correct, but what you 
are proposing is quite different to what is in the bill. 

Veronica English: It is. Our proposal turns the 
situation round the other way. We are saying that 
we know that the majority of people—90 per 
cent—support donation, but that not everyone gets 
round to making those wishes known. Under our 
proposal, we would presume that consent had 
been given. Unless there was evidence that 
someone did not support donation, that would be a 
reasonable presumption because we know that 90 
per cent of people are willing to donate. There 
would still be scope not to proceed with donation. 

The bill is based on the principle of respecting 
individuals’ wishes. Arguably, presuming consent 
respects the wishes of individuals to a greater 
extent than would an opt-in system. We know that 
90 per cent of people are willing to donate, so, if 
we have to presume something, it is arguable that 
we should presume consent rather than objection. 

14:30 
Mike Rumbles: You just said that we should 

“presume consent”. How can that be fair and 
equitable? You would be making a huge 
presumption. The bill focuses entirely on 
authorisation. In effect, what you are saying is, 
“We know best.” 

Veronica English: No, because we base the 
presumption on knowing that 90 per cent of the 
population want to donate. 

Mike Rumbles: But 10 per cent do not. 

The Convener: When you say that 90 per cent 
of people do not mind, what you mean is 90 per 
cent of people who were asked in a survey. 

Veronica English: Repeated surveys. 

The Convener: Yes, but let us be clear about 
this. Those people have not signed the register. 

Veronica English: That is right. There are three 
different groups of people: those who strongly 
want to donate their organs and who will go out of 
their way to ensure that their views are known; 
those who strongly do not want to donate their 
organs, who will also go out of their way to make 
their views known; and the majority of people, who 
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are quite happy to donate but who never get round 
to doing anything about it or registering their 
wishes. For a person in the third group, the 
relatives have to make a best guess of what the 
person’s wishes were. Often, relatives will go for 
the default position, which is not to donate. 

Dr Lyons: My day job used to involve looking 
after people with advanced dementia, so I often 
dealt with the relatives of people who were dying. I 
want to make some comments on that basis, 
rather than on behalf of the Mental Welfare 
Commission. 

When somebody is dying, it is a very difficult and 
stressful time for relatives. There are many 
changes and many decisions to be made. I 
wonder whether it would be better for relatives if 
the default position was to use the person’s 
organs for transplantations. We would not then be 
asking the relatives for authorisation; we would 
presume authorisation unless the relatives 
objected. The question that would arise then 
would be whether objectors should have a right of 
veto, or whether there should be a discussion in 
which the objectors’ views must be taken into 
account. 

I wonder whether such a presumption would be 
better, kinder and fairer for relatives who are in a 
very difficult situation. Would it be better than 
asking them to make a decision to authorise? I 
offer that just as a thought. 

Veronica English: The evidence from countries 
that have operated this type of system is that 
many relatives find it easier because they are not 
being asked to make a decision when they have 
recently been bereaved. 

Dr Breen: The Parkinson’s Disease Society 
deals specifically with a tissue bank. We have 
found that education and information are key 
factors, and we can tell members of the society—
from whom, of course, the message then spreads 
out—that people are very willing to donate their 
brains after death. I agree with what was said 
about 90 per cent of people being willing to 
donate, but I would still say that it should not be 
assumed that a person should donate unless they 
have said otherwise. Educating people properly 
beforehand would get over some of the difficulties 
that have been mentioned. 

Mr Macintosh: May I— 

The Convener: I really want to move on, 
because we are already— 

Mr Macintosh: I wanted to raise a point that 
was made in evidence by the British Heart 
Foundation, which is not represented here today. 
The BHF has put forward a different argument. 

The Convener: Well, there will be very different 
arguments. 

Mr Macintosh: The bill already contains 
presumed consent of a certain type. The British 
Heart Foundation’s point is that any system should 
be based on trust and that going as far as the 
BMA suggests would undermine public trust. I 
wondered whether the BMA agrees with that. 

Veronica English: We would not want to make 
changes without public support, but we believe 
that there is growing public support for what we 
propose. I admit that not everyone has been 
surveyed, but surveys over the past five years 
have shown increasing support. The most recent 
survey, in May this year, showed 60 per cent 
support—and that is before we have had a 
sustained debate and educational campaign. 
Public opinion is crucial and we believe that there 
is growing support for our proposal. 

The Convener: I think that we should move on. 

Kate Maclean (Dundee West) (Lab): I have a 
question on withdrawal of authorisation, which is 
an issue that we have discussed at the past two 
committee meetings. Although the subject seemed 
not to challenge some of the witnesses, it certainly 
challenged committee members.  

The organ transplant co-ordinators raised the 
fact that relatives can withdraw authorisation for 
organs to go for transplant and said that they are 
concerned about the stages at which that can 
happen. From our questioning of witnesses last 
week on the issue, it seems that there is a point of 
no return. We feel that the bill should specify the 
point after which a relative is not allowed to 
withdraw authorisation. Obviously, lives will be 
jeopardised if consent is withdrawn when 
someone is on the operating table and has had 
their organ removed. Surely it is unreasonable for 
a relative to be able to withdraw consent at that 
stage. What is the reasonable cut-off point for 
withdrawal of authorisation? Is it once 
authorisation has been given or at a stage beyond 
that? 

Veronica English: I agree that there comes a 
point at which it is no longer practicable to 
withdraw authorisation, which would be in the type 
of circumstances that you described. I am not in a 
position to say whether the cut-off point should be 
at a particular stage. I would want to talk to 
transplant surgeons about how the procedures 
work and about the point at which the cut-off 
should be set. 

It is crucial that guidance is made available on 
the subject to set out clearly the stage beyond 
which it would no longer be possible to withdraw 
authorisation. Relatives must be informed either 
when they give authorisation or when the 
procedure is discussed.  
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The Convener: No other member has a 
comment on that subject, so we move on to the 
issue of living donations.  

Dr Jean Turner (Strathkelvin and Bearsden) 
(Ind): My questions are on definitions, the first of 
which relates to the Parkinson’s Disease Society 
submission and ties in with the British Medical 
Association’s suggestion that it would be a better 
idea to have a separate authorisation for research 
and education. I also note the point that the BMA 
made on post mortems. I think that it would like 
the general public to be clearer about what a post-
mortem examination is.  

The other question relates to a subject that we 
have discussed already, which is body parts. It 
was said that the brain and not slices of the brain 
is considered to be tissue and a body part. It 
would be helpful if the panel could expand on 
those definitions. 

Dr Breen: Obviously, it is difficult to define the 
brain as a tissue or an organ, as our knowledge of 
the brain, how it functions and what exactly can be 
done with it after death is evolving all the time. Our 
main concern was in relation to taking tissue for 
research, particularly for stem cell research, in 
which we are very interested. When people think 
of stem cells, they tend to think of embryonic stem 
cells, but an increasing amount of evidence 
suggests that one can take stem cells from the 
brain that could subsequently be used for 
transplantation. We think that the position in 
relation to research needs to be clarified. 

Dr Turner: You would like that to be made 
clearer on a form so that people could agree to it? 

Dr Breen: Yes. 

Dr Turner: That might also be what is in the 
mind of the BMA. 

Veronica English: There are two parts to your 
question about having a separate authorisation for 
research. From our reading of the bill, it appears 
that the authorisation for a post-mortem 
examination will be an all-or-nothing authorisation 
that includes authorisation for use in education, 
training, audit and research. A good argument can 
be made for seeing education, audit and training 
as integral parts of the post-mortem procedure. 
That is explained to people when they give 
authorisation. 

Our slight concern is that although some people 
are willing to give authorisation for a post-mortem 
examination, others are not because they are 
concerned about residual tissue being used for 
research. We think that, if people were given the 
option of agreeing to a post-mortem examination 
either with tissue being used for research or 
without tissue being used for research, the number 
of people who would agree to a post-mortem 

examination would increase. Our main argument 
is that some people do not go for a post-mortem 
examination if they have to sign an all-or-nothing 
authorisation. 

The meaning of the terms that we use must be 
unambiguous. It is essential that people who are 
giving authorisation are clear about what we mean 
by “organ” and “tissue”. We are less certain about 
whether that needs to be on the face of the bill; 
perhaps it should be dealt with in guidance or 
codes of practice. 

Dr Turner: Could that be dealt with on the form 
that people will sign? 

Veronica English: It could be. You would want 
to have a consistent approach across Scotland; 
you would not want different places to have 
different forms.  

Dr Turner: Should something about stem cells 
be written on the form, along with an explanation, 
because not everyone will know what they are? 

Dr Breen: I do not know whether one would use 
the term “stem cells” because, as you say, many 
people would not know what it means. If one said 
that research could include subsequent use of the 
tissue for regenerative purposes, for example, I 
would be happy with that. The form should define 
exactly what is meant by research rather than 
leaving it open to an individual’s interpretation. 

Kate Maclean: I want to ask about authorisation 
for live donation. I would like Veronica English to 
respond. I understand that the BMA agrees with 
the proposals in the bill but that the General 
Medical Council has a different view in relation to 
live donation for under-16s. Earlier, I think you 
said that the GMC is in favour of mature minors 
being able to consent to living donation if 
adequate safeguards are put in place. However, I 
do not think that there are safeguards adequate to 
stop a child feeling that they are under pressure, 
particularly if their donation would save the life of a 
sibling, and I definitely do not think that safeguards 
can be put in place to protect a child from the 
pressure that they would put themselves under if a 
sibling died because they had not agreed to a live 
donation. Would keeping the bill as it is rather than 
amending it be better in terms of safeguarding a 
mature minor? 

Veronica English: A number of issues came up 
when the medical ethics committee discussed this 
issue last week. One is that setting the age at 16 
would exclude someone who was 15 years and 11 
months of age. People mature at various ages and 
the important aspect is maturity rather than 
chronological age.  

Our general view is that mature minors should 
be encouraged to make as many of the decisions 
about their care and treatment as they can, and 
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our position on the issue that we are talking about 
goes along with that. We acknowledge that there 
might be more pressures on a younger person, 
particularly as they will be dependent on their 
parents. Of course, a young person who is 
sufficiently mature to make a decision for 
themselves can gain satisfaction from the altruistic 
act and, if they are not allowed to donate, could 
also understand that they might have been able to 
save their sibling.  

There need to be safeguards. The safeguards 
that are proposed under the Human Tissue Act 
2004 in England—and I understand that similar 
procedures might be used for authorising living 
donation in Scotland—involve the person being 
interviewed by a third party specifically about 
coercion. We need to be conscious of the fact that 
there might be coercion, but we do not need to 
assume that there will be sufficient coercion in 
every case to mean that procedures should not go 
ahead.  

Kate Maclean: I am not as concerned about 
coercion as I am about the repercussions for a 
mature minor who decides not to go ahead with a 
live donation. I am thinking about the kind of 
pressure that a mature minor might be put under if 
they decided not to donate a kidney and their 
sibling died. I feel that the state should protect 
mature minors against having to make such a 
decision. If the state made the decision for them, 
they would not have to deal with coercion or the 
repercussions.  

Veronica English: That is a good point. 
However, we need to view those people as being 
sufficiently mature to make a decision, although 
the question of where to place the chronological 
age limit remains.  

Coercion might come into play in relation to 
other family members as well, including adults. We 
need to be aware of that and take steps to provide 
protection.  

The individual will have a discussion about their 
intentions, but that does not mean that they have 
to go ahead and donate—they might decide that 
they do not want to donate. 

14:45 
The Convener: We have probably exhausted 

our questions. I thank the three witnesses for 
coming in. If anything occurs to you that you want 
to follow up, please contact the clerk directly and it 
will be included in our deliberations. 

I ask the next panel of witnesses to come to the 
table. 

I welcome Geraldine MacDonald, Helen 
Farquhar and Donna Leese from the Scottish 
Organisation Relating to the Retention of Organs. 

If the witnesses would like to say anything before 
we proceed to questions, I ask them to be brief. 

Geraldine MacDonald (Scottish Organisation 
Relating to the Retention of Organs): SORRO 
welcomes the opportunity to appear before the 
committee in support of the Human Tissue 
(Scotland) Bill. Our particular focus is the retention 
of organs at post-mortem stage. As I am sure 
members know, families have waited a long time 
for the bill and they have worked closely with the 
independent review group and the Scottish 
Executive to ensure that the initial questions that 
we posed to the then Minister for Health and 
Community Care, Susan Deacon, were answered 
to our satisfaction. Our concerns were that no 
other family should find that their baby’s organs 
had been removed without their knowledge or 
consent and that a change in the law was 
essential. We will always support research and 
education as long as they are based on 
appropriate authorisation and in the expectation 
that the cause of our babies’ deaths will be 
discovered. 

Many of our parents would have given 
authorisation to retain organs had they been 
asked to. Our families’ initial problems came from 
the Procurator Fiscal Service’s lack of open 
engagement with families and parents. It would be 
helpful if the Lord Advocate would examine closely 
the bill’s contents to avoid any further problems.  

We believe that the bill will help to restore the 
trust that has been lost because of past practice in 
the NHS in Scotland and, therefore, we support 
the bill. 

The Convener: You heard the exchange with 
the previous panel about adults with incapacity 
who, for whatever reason, are not capable of 
making the kind of informed decision that you or I 
would make. Have you been consulted on that 
aspect? 

Geraldine MacDonald: No. 

The Convener: Do you have any views on the 
position of adults with incapacity? I appreciate that 
your focus is children rather than adults. 

Geraldine MacDonald: I do not think so. Our 
expertise does not lend itself to that area. 

The Convener: That is fair enough. You 
mentioned concerns about your relationship with 
the Procurator Fiscal Service. How can its process 
in relation to post mortems be improved? Has the 
bill got it right? 

Geraldine MacDonald: The bill covers hospital 
post mortems; it does not really cover the 
Procurator Fiscal Service, which is where our big 
concern lies.  
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I know that the Procurator Fiscal Service has 
changed how it operates and is more open with 
families. The lack of openness was the downfall at 
the time of the organ retentions—the process was 
kept secret. We hope that the Lord Advocate and 
the Procurator Fiscal Service will look at the bill 
and take note.  

The Convener: Could specific practices be 
done better than at present or are you aware that 
things are already changing for the better? 

Geraldine MacDonald: Things are changing for 
the better. We do not want to go back to what 
happened in the past; we are looking to the future. 
As you know, we have campaigned for five years 
to ensure that what happened never happens 
again, and I have faith that it will not. I hope that 
the Lord Advocate takes that on board and 
supports the bill. 

The Convener: Shona Robison has questions 
about authorisation. 

Shona Robison: You listened to the previous 
exchange about authorisation. Does SORRO have 
concerns about the various processes? Some 
require verbal and some written authorisation; 
some require two witnesses; some require one 
witness; and some processes are different for 
different ages. Will you comment on that? 

Geraldine MacDonald: Authorisation should 
require two witnesses. I do not care which way it 
goes, as long as the authorisation is written down 
and is witnessed by two witnesses, so that there is 
clarity throughout. 

Shona Robison: A couple of issues might be of 
particular interest to you. For example, should 
medical staff be allowed to be witnesses for 
hospital post-mortem authorisations? Do you have 
a view on that? 

Geraldine MacDonald: No. I do not think that it 
makes any difference. I assume that a medical 
person would take the authorisation. However, 
when we did peer-review visits with NHS Quality 
Improvement Scotland, we talked to pathologists 
and all the medical staff, who said that it would be 
helpful if they had bereavement officers in post. 
That would alleviate any problems, whether 
medical staff or the bereavement officers took the 
authorisation. Obviously, the big concern is 
money.  

Shona Robison: So you would not have 
particular concerns about medical staff giving out 
post-mortem authorisations. 

Geraldine MacDonald: No. 

Shona Robison: How should we deal with 
disputes between parents or with authorisation 
where there are no parents? Those are difficult 
issues. 

Geraldine MacDonald: The families that we 
have discussed that with feel that, to avoid any 
confusion, if there is a dispute, the post mortem 
should not go ahead. There may be disagreement 
in a split family. The situation is difficult. If the 
husband and wife are confused and disagree, the 
post mortem should not go ahead. 

Shona Robison: Should weight be given to the 
parent who has had most to do with the child’s 
upbringing, rather than to the more distant parent? 

Geraldine MacDonald: How long is a piece of 
string? There could be disagreement for many 
reasons. One parent might say, “I don’t like the 
way you’re bringing up my child.” A judgment 
cannot be made. To keep everybody right, if there 
is a disagreement, the post mortem should not go 
ahead. 

The Convener: How involved were you in the 
lead-up to the introduction of the bill? Did you find 
the process useful and helpful? 

Geraldine MacDonald: In what respect? 

The Convener: Were you consulted? You 
talked about visits and so on. Were your views 
taken into account in the lead-up to the bill? 

Geraldine MacDonald: Yes, they were. The 
McLean report was published two or three years 
ago. Since then, consultation has been on-going. 
We have had information from the Scottish 
Executive. We went to the publication of the post-
mortem standards earlier this year. We were 
consulted all along and we responded in turn. 

The Convener: Short of hanging, drawing and 
quartering, which is probably your immediate idea 
of an appropriate penalty, are the penalty 
proposals in the bill satisfactory? Looking at them 
objectively, do you feel that they are appropriate? 

Geraldine MacDonald: Families initially said to 
Susan Deacon that the bill should include 
provision for penalties for anybody who retains 
organs from a post mortem without anybody 
knowing about it. I think that the bill’s penalties are 
fair. However, I am sure that the issue will never 
arise, because there is no chance of pathologists 
getting into penalties. We whole-heartedly support 
pathologists, who have had a raw deal. We now 
understand where they are coming from. 

The Convener: Are there any further, brief 
questions? 

Dr Turner: Did the witnesses hear the 
discussion with the previous panel on a separate 
authorisation form for research? Would the 
witnesses like a form to make it clearer that they 
might be signing up for a separate request after a 
post mortem? 
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Helen Farquhar (Scottish Organisation 
Relating to the Retention of Organs): I have 
something to say on that. My baby Amanda Jane 
died a long time ago—42 years ago—and 
members will know that, at that time, we were not 
told anything at all about what was happening. I 
did not find out what had happened to my baby 
until five or six years ago, when I got her hospital 
papers and saw what they had done to her in the 
post mortem. I suppose I was naive, because she 
died of a heart condition and I thought that they 
would just examine her heart. That was the normal 
procedure that I would have expected. However, 
they took out her brain, liver, kidneys—you name 
it, they took it out. That really upset me when I 
read about it. 

The worst thing that I found out, though—about 
four years ago—was that she had been used for 
nuclear research as well. They had removed her 
femur for nuclear testing, which was a separate 
thing. I remember reading in the papers that the 
hospital said that that was part of the post mortem, 
but it was not in the post-mortem report. I was not 
asked up to the hospital until a month after she 
was buried to talk to a doctor about research that 
they were doing at the hospital. The thing had 
already been done long before I was asked to 
speak to the doctor. I was not told what it was. He 
just asked a lot of questions about my diet and 
about what I had done when I was pregnant. 

Dr Turner: Obviously, it is important that we all 
know what we are talking about—definitions 
matter. 

Helen Farquhar: Yes. Doing research is 
different from doing a normal post mortem. I was 
shocked when I found out what they had done to 
her. 

Geraldine MacDonald: The new authorisation 
forms were supposed to be published last year, 
but they are still being made up. However, the 
sample form that we received and discussed had 
separate parts for authorising research and 
retention, and we were happy with that. 

The Convener: Thank you. You are free to go. 
You can sit in and listen to the rest of the meeting, 
but I am not sure that you would find it interesting, 
because we are moving on to budget matters. 
Thank you for taking the time to come in. 

Geraldine MacDonald: Thank you. 
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3 October 2005 (24th Meeting, Session 2 (2005)) – Supplementary Written Evidence  

SUPPLEMENTARY SUBMISSION FROM BMA 

I am writing to advise you that, following recommendation of the BMA’s Medical Ethics Committee 
(MEC), the BMA has now formally adopted a policy to support for the use of mature minors as 
altruistic living kidney donors with appropriate safeguards.   
 
The BMA has previously taken the view that only competent adults should be considered as altruistic 
living donors of whole organs. Following a review, prompted by the differing proposals in Scotland 
and the rest of the UK, the MEC decided that a more appropriate distinction to be made was between 
those who are able to give valid consent and those who are not.  The BMA remains opposed to the 
use of incapacitated adults and young children who are not able to consent as living donors of whole 
organs (except where the organ is removed for the clinical benefit of the patient i.e. domino 
donations).     
 
The MEC considered that the situation regarding mature minors was fundamentally different from that 
pertaining to young children and incapacitated adults because mature minors are able to consider the 
issues and make a decision. They are able to gain personal satisfaction from their altruistic act and 
also to appreciate and understand the consequences of not being able to donate.  It was considered 
that many mature minors would want to donate a kidney to a sick sibling and that the arguments 
against permitting this were not sufficiently strong to justify prohibiting such action.  Permitting 
donation by mature minors is more consistent with the BMA’s general approach which encourages 
young people who have sufficient maturity and understanding to make decisions for themselves. 
 
Some concern was expressed about the risk of coercion. Whilst any relative may be subject to 
pressure and coercion – irrespective of age – younger people may be more susceptible to this.  It is 
not clear, however, that this pressure is likely to be any less on a 16 year old than on a 15 year old 
and the MEC took the view that safeguards needed to be in place to identify pressure from any living 
donor regardless of their age.  The Committee was reassured by the proposed safeguards set out in 
draft Regulations and codes of practice under the Human Tissue Act 2004 which will require every 
case to be subject to scrutiny and, in the case of minors, to be subject to prior approval by a panel 
from the Human Tissue Authority.  This scrutiny should include an assessment of the young person’s 
competence to give valid consent as well as checks to ensure that any consent is voluntarily given 
and that the young person is not being coerced. 
 
We have also advised the Scottish Executive Health Department of this change in policy.  I hope that 
this information is useful to you as you consider your Stage 1 report for this Bill.   
 
Gail Grant 

 

SUBMISSION FROM MENTAL WELFARE COMMISSION FOR SCOTLAND 

Thank you for asking the Mental Welfare Commission to give evidence and to comment on issues in 
this Bill relating to adults with incapacity. We offer the following observations:  
 
Deceased donors: 
 
In general, we have much sympathy with the view that organ donation should veer more from "opt in" 
to "opt out". That is to say there should be a presumption in favour of donation rather than against it. 
We do not see that adults who lack capacity, either temporarily or permanently, should be treated any 
differently. We do recommend that there is consultation with the nearest relative. It will be a very 
distressing time for relatives and there is an argument that it can be kinder to offer the relatives the 
opportunity to object to organs being removed rather than explicitly asking for the relatives' 
permission.  
 
If the situation remains an "opt in" approach to organ donation, we recommend that adults who lack 
capacity but who have expressed a previous wish when capable regarding organ donation should 
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have that wish respected unless there is clear indication that the person would have changed his or 
her mind in the intervening period.  
 
Question 3 -Role of Welfare Attorney or Guardian:  
 
As the Adults with Incapacity Act stands, the roles of Welfare Attorneys and Guardians cease upon 
death. They would therefore have no role in any decision about organ removal after death. Also, they 
are bound by the principles of the Act. It would not be within the principles of the Act by which they 
are bound for them to place the adult on the donor register as this would not benefit the adult. 
However, it may be that the Welfare Attorney or Guardian knows the adult best, perhaps better than 
the nearest relative. In such a situation, it would be appropriate for the practitioner considering organ 
removal after death to take into account the Welfare Attorney or Guardian's views.  
 
Question 4:  
 
See answers above.  
 
Question 5 -The position of an adult who never had capacity:  
 
We think this person should be in the same position as any other person who had not expressed a 
clear advance wish.  
 
General point:  
 
The Bill might consider the position of the "primary carer" as defined by the Mental Health (Care and 
Treatment) (Scotland) Act 2003. This person will be more likely to know the adult's wishes, even 
though not their nearest relative and may have a greater role to play.  
 
Questions 6-9 -Living donors:  
 
The Commission takes the view that the principles of the Adults with Incapacity Act must apply here, 
especially the principle of benefit. Under these circumstances, any donation must be of benefit to the 
adult him or herself. This would mean that donation within a person's close family could be authorised 
if it is I clear that this will be of benefit to the adult. 
 
We do not consider that this should apply to non-regenerative tissue. If the adult lacks capacity, he or 
she would be unable to enter fully into a discussion about the risks involved.  
 
There may be a case for regenerative tissue to be used. Bone marrow would be a good example. 
However, as it must be clear that this will be of benefit, we recommend detailed reports from an 
approved medical practitioner on the status of the adult's capacity and a social work report on why 
this would be of benefit, considering the circumstances of the adult and the family.  
 
 Question 10 -Post mortem examination:  
 
Our view is that authorisation arrangements proposed for adults in general $should extend to adults 
with incapacity.  
 
We hope this is helpful.  
  
DR DONALD LYONS  
Director 
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25 October 2005 (25th Meeting, Session 2 (2005)) – Written Evidence 

SUBMISSION FROM SCOTTISH MUSEUMS COUNCIL 

The Scottish Museums Council (SMC) is the membership organisation and representative body for 
Scotland's non-national museums. Our aim is to improve museum and gallery provision in Scotland 
for both local people and visitors. SMC combines strategic leadership for the sector with provision of 
professional information, advisory and support services. We have over 200 members who in turn 
manage more than 360 museums including local authorities, universities, regimental and independent 
museums, ranging in size from small voluntary trusts to large metropolitan services and attracting in 
excess of 1 million visitors every year.  
 
In May 2005, SMC oversaw the establishment of a Working Group with the aim of representing the 
range of museum sector interests in Scotland to review and respond to the anticipated DCMS 
publication, A Code of Practice for the Care of Human Remains in Museums. After extensive 
consideration the Group decided not to endorse this Code, but to take a different approach 
addressing key points and legal issues from a Scottish, I perspective. Since then, we have gathered 
information on relevant reports and legislation to inform production of a set of Guidelines which, when 
published, are intended to provide museums in Scotland a framework with which to manage human 
remains and related objects in their collections more effectively.  
 
We are about to carry out a detailed survey (based on the information collated by SMC on behalf of 
the Scottish Executive in 2001 for the National Audit of Scotland's Collections) to clarify location and 
size of collections and numbers of specimens that could be affected. We will specifically record 
information on the percentage used for display purposes, study or loan -and we would welcome the 
opportunity to feed this data in to development of the Human Tissue (Scotland) Bill.  
 
As it stands, the Bill and the amendments to the Anatomy Act 1984 therein, will have major 
implications for museums across Scotland and their ability to develop, research, display and manage 
access to affected collections. In common with the response already submitted to you by the 
Museums Association, this Group does not seek to make detailed comment, but rather on behalf of 
the sector to suggest the areas which appear most concerning.  
 
The Group appreciates the importance of this Bill and understands the often complex and sensitive 
issues which have led to this, much needed, clarification of the law. It is important that regulations are 
updated and mechanisms employed which ensure safe and consistent practice in the treatment of 
human remains. SMC, and the sector as a whole, will work to maintain the integrity of the Act -just as 
we also strive to progress innovative and increased access to Scotland's distributed national 
collection as a cultural entitlement for all.  
 
We endorse many of the concerns already expressed to the Committee in responses made by the 
Royal College of Surgeons of Edinburgh, the Hunterian Museum and Art Gallery and the Wellcome 
Trust, particularly regards the necessity to maintain a democratic approach to display of human 
remains, so long established in Scotland's museums. We feel it is a key role of the sector to use and 
interpret the collections we safeguard not just to provide learning experiences, but to challenge beliefs 
and inspire debate on various issues. It would be detrimental to the services we provide and to our 
communities and visitors were we unable to do this.  
 
We suspect it was not the Executive's intention to inhibit museum practice either in limiting the type of 
exhibition the sector can offer to strictly those with educational remit, I, or in restricting the range of 
visitors who may experience them to an exclusive few. Neither do we believe that co-operation and 
partnership with other stakeholders regarding loan or shared research opportunity in the UK or 
internationally are intended to be disrupted. We request therefore, clarification regards exemption for 
existing holdings and parameters relating to access, not least to use and dissemination of electronic 
images. We note a lack of definition for tissue and body parts, and would appreciate interpretation of 
these terms to be clear about exactly what material is affected.  
 
We recommend that museums included in the Accreditation (previously called Registration) Scheme 
for Museums in the UK continue to be exempt, as they currently are under the Human Tissue Act, 
regarding all existing holdings of tissue and body parts. This is a standards scheme operated by the 
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Museums, libraries and Archives  Council in England (MlA) and administered in Scotland by SMC. To 
qualify, museums must meet clear basic requirements on how they care for and document their 
collections, how they are governed and managed, and on the information and services they offer to 
their users. For further details see:  
 
http://www.mla.Qov. uk/action/accreditation/OOaccreditation.asp  
 
Should the licensing programme go ahead we would appreciate clarification that non-specialist 
museums will be able to apply for licences to exhibit bodies, body parts and tissue, along with 
procedural information regards how the sector would be informed of the changes and a licensing 
scheme introduced; how applications would be made and considered, and what the consequent costs 
to museums are likely to be.  
 
We hope that these comments are of use. 
 
Joanne Orr 
Director, SMC  
Chair, Human Remains in Scottish Museums Working Group  
 
 

SUBMISSION FROM UNIVERSITY OF GLASGOW, PROFESSOR ANTHONY PAYNE 

I realise the Bill is quite far advanced, but I wonder if I could seek some clarification about that part of 
the Bill which deals with the Control of Public Display of body parts? The more I read the Bill, the less 
sure I am that I understand the implications for some of our activities at Glasgow University.  
 
Briefly, the Anatomy Museum at Glasgow University has always been open to members of the public, 
from pre-arranged groups to casual visitors. Indeed, we have recently been examining ways to 
actively encourage access, which we see as an important educational contribution to the wider 
community. Our Museum contains material held under the Act, together with the Hunterian Anatomy 
collection - of international status - which predates the original Act.  
 
6A (Subsection 2) suggests that museum display can continue under the existing authorisation of 
Licensed Teachers (2a and b), provided this is accompanied by the granting of a licence (2c and 3).  
Unfortunately, the Bill gives no indication as to how licensing would work, nor what the intentions of 
the Scottish Executive might be. For example, a) Will licensing apply to displays which are currently 
open to the public, or only to new ones? Where there is an existing tradition of public access, might it 
be the Scottish Executive’s intention to remove this? 
 
b) Will a licensing procedure be in place in sufficient time to prevent a hiatus during which the public 
must be barred from visiting? 
 
c) If a licence were NOT granted, what exactly is "the public”?  In a normal day, many people will 
enter our museum for a variety of purposes who may also stop to look at exhibits. These might 
include students from Faculties not associated with medicine or science, tradespersons carrying out 
repairs, or private firms using offices located on our balcony. If we have an educational visit by a 
public group (e.g St. Andrew's Ambulance) would they be covered to visit our museum as part of the 
teaching process? 
 
d) The use of the term "the part" (singular) could be construed as  meaning that approval for each 
individual specimen might be needed,  rather than a "blanket" licence for a collection running into  
hundreds of objects. Would it give Scottish Ministers the right to say that Object A could be displayed, 
but Object B could not - thus potentially breaking up collections? Hopefully this is not what is 
intended?  
 
e) Would the licence to display be limited to premises licensed under the Act, or could it extend to 
other parts of the University (e.g. other parts of the Hunterian Museum) provided the authorised 
person agreed? I hope that it could. 
 f) What is the position regarding pathological specimens? I am thinking particularly of historic 
specimens (such as those in the Hunterian collection which, again, predate both of the relevant Acts). 
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I am sorry to burden you with this enquiry. I am greatly in favour of the Bill overall, but I feel that this 
section (which hardly seemed to feature in the Consultation Document) appears simple on paper but 
may produce difficulties in practice. 
 
Professor Tony Payne 
Professor of Anatomy 
 
 
 

SUBMISSION FROM THE ROYAL COLLEGE OF SURGEONS OF EDINBURGH  

The Royal College of Surgeons of Edinburgh Museums responded to the consultation documents for 
both the Maclean report and the Anatomy Act amendments highlighting the unique situation of public 
access to Anatomy/Pathology Museums in Scotland. 
 
Historically, the public have always been allowed access to extra mural Pathology/Anatomy Museums 
in Scotland (distinct from England and Wales). The general public were given access to the Hunterian 
Museum anatomy and pathology collections when they opened in Glasgow in 1807 and the Royal 
College of Surgeons of Edinburgh’s Museum at Surgeons’ Hall from 1832. This is a significant cultural 
difference between Scotland and England/Wales and reflects the legacy of the Scottish 
Enlightenment and the more democratic approach to education in 19th century Scotland. Surgeons’ 
Hall Museum has throughout its history been open to the general public and has always attracted 
more lay than professional visits. It has been valuable for informing and educating the general public 
in medical and health matters since the early 19th century. 
 
Public Display of Anatomy and Pathology Collections in Scotland 
 
Anatomy and pathology collections represent the changing nature of medical and scientific teaching 
and research since the Scottish Enlightenment. Specimens were collected at times that held different 
ethical and moral values from our own. Historically consent documents would not have accompanied 
human tissue specimens given for display in museums but would have remained with hospital 
records, it is therefore impossible, retrospectively, to ascertain patient/donor wishes.  
 
RCSEd specimens show surgical interventions and diseased organs up to the 1970s. The twentieth 
century specimens are important for fully developing the contemporary relevance of the collections in 
allowing the public to become more informed about issues concerning surgery and associations of 
disease with work practice and conditions and lifestyle e.g. internal prosthetics such as joint 
replacements; mining related diseases; smoking, sexually transmitted diseases, etc. 
 
RCSEd fully appreciates contemporary sensitivities and concerns about the public display of some 
human tissue, especially twentieth century foetal and child remains – such material would only be 
available for professional research purposes. 
 
Images of specimens held in anatomy and pathology collections are also important resources for 
medical/health education especially in providing learning resources on-line.  Providing images of 
collections on-line also meets government agendas in public access to museum collections, 
transparency and free access to information (within patient confidentiality)  
Current public attitudes: 
 
Recent audience/visitor attitude research undertaken at the Royal College of Surgeons of Edinburgh 
Museums shows that over 80% of those surveyed (436 completed questionnaires) strongly agreed 
that anatomy/pathology museums are: 
  
educational for the general public;  
can help us understand our bodies; 
can help people understand more about health and disease;  
can tell us something about our history. 
 
86% believed anatomy/pathology collections should be open to the general public. 
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Nearly 80% said they did not find the collections disturbing or distressing.* 
 
* Full report available on request 
 
Recent focus group evaluation undertaken at the Hunterian Museum at Glasgow University also 
supports these findings. 
 
Comments and recommendations: 
 
Proposed licensing arrangements for public display of human remains should reflect Scotland’s 
unique democratic access to medical/health education through anatomy and pathology collections. 
 
Clarification that definition of ‘medical education’ throughout the legislation includes ‘public 
medical/health education’.  
 
Clarification that legislation is not retrospective and that existing collections may be displayed, whilst 
still ensuring patient anonymity until at least 75 years after death.  
 
Recommendation that new authorisation forms include option for specific authorisation for public 
display for medical/health education of the general public. 
 
Recommendation that in future copies of authorisation and consent forms should accompany any 
body tissue that may be transferred to museum collections. 
 
Clarification that images of specimens already held in Scottish collections and where the 
patient/donor cannot be identified and the material is not of an unduly sensitive nature can be used for 
educational purposes including electronic learning resources. Recommendation that guidelines/code 
of practice be drawn up and that future authorisation forms could be explicit in this request. 
 
Clarification that non-medical museums and galleries will be eligible to apply for anatomy licence to 
exhibit body parts/tissue and that application will be successful if the context is deemed appropriate. 
Recommendation for guidelines/code of practice on public display for general/non-medical museums 
to be drawn up, in consultation with relevant cultural and medical sectors. 
 
Clarification that within the Anatomy Act amendments it will be possible, with full authorisation, to 
remove at dissection prosthetics or other non organic material for medical professional research and 
public medical education display. Recommendation that it be permissible for the retention of surgical 
interventions or foreign bodies and their subsequent use and display for audit, education, training and 
research. 
 
 
  
We hope these comments and recommendations are found to be useful.  
 
Yours sincerely 
 
Ms Dawn Kemp 
Director of Heritage 
Royal College of Surgeons of Edinburgh 
 
Mr John Orr FRCSEd 
RCSEd Vice President  
 
This response follows a meeting held at the Royal College of Surgeons of Edinburgh on 28 July 2005 
with Joe Logan of the Scottish Executive and Allan Blair, RCSEd Property and Facilities Manager; 
Dawn Kemp, RCSEd Director of Heritage and Allan Wood, RCSEd Head of Education. Various 
aspects about the practical implementation of the Human Tissue (Scotland) Bill and amendments to 
the Anatomy Act were discussed at the meeting. 
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Enclosures :- Reproduced content of historical documents. 
 
The Museum of the Edinburgh Royal College of Surgeons was opened to the public on the 8th July 
1832.  Since that time it has been opened for four days each week, and all persons having an order 
from a fellow of the college, or applying to the conservator, have been admitted, the names of the 
visitors were not entered in an album until the 8th September 1834.; from which period to the 14th 
November 1837, 30,020 have been recorded.  The number of visitors having being greater in the first 
year, it is probable that at least 20000 may be added to the above for the two years during which no 
album was kept; so that in five years and a third we have had 50,000 visitors, of which three fourths 
have been non professional, of both sexes and all classes.  None have been refused admittance, 
excepting a very few (not more than 5) persons in a state of intoxification. There has never been any 
disturbance in the Museum. Although upwards of 2000 preparations have been exposed on open 
shelves none of them has received injury from visitors.  All the damage done in the museum since it 
was opened has been the accidental breaking of two glass panes, the abstraction of two copies of a 
printed catalogue of part of the collection. Visitors of the lower classes, mechanics, sailors and 
soldiers have been uniformly quiet, careful and most orderly. Indeed the only visitors who ever touch 
the preparations are the medical students, who, in their desire to inspect an object, sometimes forget 
that it is prohibited to handle it. Visitors of the lower classes seem to take more interest in the 
specimens than those of the higher, many of whom, especially ladies, merely walk through the rooms 
without looking at the objects particularly. Under these circumstances, it has not been judged 
necessary to use any other precautions than would be employed were the public prohibited from 
visiting the museum, of which the entire business, including the preparation and preservation of all the 
objects, is conducted by a conservator, his assistant and a door-keeper (who attends only when it is 
open), under general direction and superintendence of a committee of curators. 
 
W. MacGillivary 
Conservator  
Museum of the Royal College of Surgeons of Edinburgh 
 
 
Surgeons Hall 
 
In reply to your Lordship’s letter of the 17th instant, I have the honour to state, that the Museum of the 
Royal College of Surgeons, ever since it was placed in their new hall, and in a fit state for exhibition, 
has been open to the public with out any further restriction than the mere form of an application to the 
conservator at the hall on the part of such an individuals as may not be furnished with a ticket of 
admission from a fellow of the college.  The conservator and door keeper are, by the regulations of 
the college, necessarily present at those times when the museum is open for the admission of fellows, 
students of medicine, or others, so that no additional expense is incurred, nor can any inconvenience 
be said to have arisen from the admission of the public.  the numbers of individuals who have visited 
the Museum is very great, as will be seen from the report from the conservator, herewith inclosed, 
along with a copy of the bye-laws of the college, in which all the regulations relative to the Museum 
are embodied. 
 
There is a reason to believe that the privilege of admission to the Museum is highly valued by the 
public at large, and that something has been done in the quarter towards reconciling the minds of the 
lower order to the necessity and advantage of anatomical and pathological investigations. 
 
In reply to the concluding paragraph of your Lordship’s letter I beg to state, that the Parliamentary 
grant of 3000 will immediately on its receipt , probably within a few days, be applied towards the 
liquidation of part of the debt which has recently been incurred, in building the hall, and putting the 
Museum into its present state of efficiency; and I may add, that in consequence of this most 
seasonable and highly valued grant, the college has resolved to avail itself of the opportunity which 
has just offered, of purchasing the obstetrical  collection of the late Dr Mackintosh, at the expense of 
about 400.  This will supply the only considerable deficiency which existed in any department of the 
museum. 
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Human Tissue (Scotland) Bill: 
Stage 1 

14:02 
The Convener: Item 3 on the agenda is 

continued consideration of the Human Tissue 
(Scotland) Bill. Today is our final evidence 
session. We have two panels of witnesses. The 
first panel, the members of which have taken their 
places, comprises representatives of a range of 
organisations that have interests in the revisions 
that the bill seeks to make to the Anatomy Act 
1984, particularly those that are connected to 
control of display of anatomical specimens and 
body parts. 

I welcome Dr Andrew Kitchener, who is from the 
human remains in Scottish museums working 
group, Dawn Kemp, who is from the Royal College 
of Surgeons of Edinburgh and Professor Anthony 
Payne, who is from the University of Glasgow. The 
Health Committee does not normally take opening 
statements, but I want the witnesses to state their 
specific interests in the bill and to comment briefly 
on it, indicating whether they support its 
provisions. We will start with Dr Kitchener. 

Dr Andrew Kitchener (Human Remains in 
Scottish Museums Working Group): I thank the 
committee for its invitation. Although I am the 
principal curator of mammals and birds at the 
National Museums of Scotland, I am representing 
the wider community of registered Scottish 
museums as a member of the working group.  

There are human remains in a number of 
museums in Scotland, which are held for research 
and education and to assist the public’s 
understanding not only of medicine and health, but 
of evolution and cultural history. It is only right that 
human remains in museums are held, used and 
treated appropriately. The Scottish museums 
working group is drawing up guidelines on display 
and care of, and access to, human remains in 
museums. 

During the course of our work, we became 
aware that the Human Tissue (Scotland) Bill could 
restrict significantly the basis on which museums 
in Scotland may hold, display and use human 
remains and we do not believe that such a 
restriction would be in the public interest. We have 
three specific concerns, which I can go into now or 
bring up in later discussions. 

The Convener: I invite you to flag up those 
concerns very briefly. You are not meant to be 
giving a statement, but an indication of where your 
particular interest lies. That will help the committee 
to focus its questions. 

Dr Kitchener: We are concerned that the bill will 
prevent us from using collections of human 

remains for public education and some kinds of 
research because it is highly specific about how 
such collections can be used. In addition, it will 
impose severe restrictions on the purpose and 
nature of public displays of bodies and body parts. 
We are also concerned because some 
implications of the licensing arrangements for 
museums require clarification. 

Dawn Kemp (Royal College of Surgeons of 
Edinburgh): Thank you for inviting me. I am 
director of heritage at the Royal College of 
Surgeons of Edinburgh and am responsible for the 
care of the college’s collections, including its 
pathology and anatomical specimens, and their 
use for public educational purposes. I am also a 
member of the Scottish Museums Council’s 
working group on human remains and a part-time 
doctoral research student at the University of St 
Andrews studying public access to pathology and 
anatomy museums in Scotland during the first half 
of the 19th century.  

We welcome the amendments to the Anatomy 
Act 1984 that concern professional medical 
surgical practice and we fully endorse and 
understand the need to safeguard public 
confidence in the care and display of human 
remains. It is right that that is an area of great 
public sensitivity. Our main concern is that without 
greater definition of the licensing criteria for public 
display, human remains that are less than 100 
years old may be presumed to be too sensitive to 
show, regardless of the public educational benefit. 

From informal conversations and more 
structured research, we believe that public opinion 
is largely in favour of display of human remains if it 
is done in a respectful context. The introduction of 
overly restricted public access may inadvertently 
fuel public concerns instead of alleviating them. 
We are also concerned that any restriction on 
display of photographic images of most specimens 
would deprive the public of an extremely valuable 
educational resource. 

The Convener: I know that you want to make 
some wider comments, Professor Payne. I ask 
you to keep them as brief as possible. 

Professor Anthony Payne (University of 
Glasgow): Good afternoon. I am the professor of 
anatomy at the University of Glasgow. First, our 
everyday operations come not under the Human 
Tissue Act 2004 but the Anatomy Act 1984. My 
colleagues and I welcome the bill, particularly the 
changes to the purposes for which bequeathed 
cadavers can be used; namely, for training as well 
as teaching. We are heavily involved in continuing 
professional development for surgeons and we 
welcome the fact that the bill will rule out that 
anomaly. 
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Our one concern relates to public display of 
anatomical material. The Hunterian anatomy 
museum in Glasgow has customarily been open to 
the public. That has been the case for a number of 
reasons, the first of which is that the museum was 
built by public subscription. Secondly, in the so-
called Scottish codicil to his will, Dr William Hunter 
made it clear that his collections should be seen 
by the public. 

Thirdly, in common with all modern museums, 
we believe that we have an educational duty to 
allow the public to see things that interest them. 
We prefer the public to do so in a sober and 
academic environment and not through the kind of 
sensational show that has appeared on television 
in recent years. We have urgent concerns on that 
subject. Our museum, and the Hunterian museum 
more generally, is about to mount special 
exhibitions. One will deal with Hunter, his life and 
collections; another will deal with the role of 
Glasgow in the development of medicine over the 
years. The exhibitions are being funded by the 
Wolfson Foundation, the Wellcome Trust and the 
Heritage Lottery Fund. 

We need to sort out how public display will be 
legislated for under the bill—whether by licensing, 
as the bill suggests, or by exemptions, as people 
in the Executive have suggested. We need to be 
clear whether that will be put in place before the 
bill becomes law or before its regulations or codes 
of practice come into force. 

The Convener: Thank you. We move to 
questions from the committee. 

Mrs Nanette Milne (North East Scotland) 
(Con): In their submissions to the committee, 
several interested parties sought clarification on 
what would happen to existing holdings, given that 
it may not be possible to say where those holdings 
originated. How are museum holdings regulated at 
present—if at all? What are your concerns about 
the provisions that relate to existing holdings? 

Dawn Kemp: The Royal College of Surgeons of 
Edinburgh has a full-time anatomical conservator 
who looks after the collections. We have a storage 
area and properly looked-after areas in which that 
work takes place. Any disposals that we make are 
done following all necessary legal requirements 
and in the respectful way that human remains 
deserve to be treated. 

Dr Kitchener: Obviously, I can speak only for 
the National Museums of Scotland. All specimens 
are registered as part of the formal collections and 
are fully accounted for in public terms. They are 
cared for in specialist areas. 

Mrs Milne: Is that a legal requirement? 

Dr Kitchener: No, it is not. 

Professor Payne: We operate in the same way 
under the Anatomy Act 1984. My answer to the 
question of the legal requirement is the same as 
the other witnesses’. 

Dawn Kemp: Museums have their own ethical 
guidelines for the care of collections in general 
and, more specifically, for the care of human 
remains. 

Mrs Milne: Are those guidelines drawn up by 
individual museums? 

Dawn Kemp: They are agreed with the 
Museums Association. In order to be a registered 
museum, we have to show that we have 
processes in place that meet the minimum 
standard. We asked for an exemption for 
registered museums in Scotland. The standards 
are already affirmed through our membership of 
the Museums Association. 

Mrs Milne: Do you have concerns about the 
provisions of the bill? 

Dawn Kemp: It would be a great shame if we 
lost the educational resource. People view human 
remains differently from any image or 
representation of the human body. They are 
fundamental to people being given the broadest 
chance to understand themselves—there is the 
classical aphorism, “Know thyself”. We are truly all 
Jock Tamson’s bairns. No collection shows that 
better than ours. 

Mrs Milne: What concerns does the bill raise in 
connection with the definition of public display? 

Professor Payne: Perhaps we should not have 
any concerns. However, the bill rules that there 
may be no public display unless there is an 
approved licensing system. We need to ask you, 
as much as you need to ask us, quite what the 
Scottish Executive’s intention is in this case. We 
hope very much that it does not intend to take 
away existing customary rights of access by the 
public to museum displays, which is a possibility 
under the current wording of the bill. 

Mrs Milne: What features would you expect to 
be included in a licensing scheme? Do you think 
that the nature of the scheme should be defined 
on the face of the bill? 

Dr Kitchener: We in the wider museum 
community—non-medical museums—would like 
an exemption for our existing collections, which 
are mainly historic. In many cases, we cannot be 
certain when the person who contributed the 
remains died. The bill might impact negatively on 
our current practice. 

Dawn Kemp: We recommend that any licence 
for existing material be issued on the presumption 
that, as long as donor confidentiality is not 
compromised, most specimens are suitable for 
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public display. There is extremely sensitive 
material in anatomy and pathology collections and 
we believe that it is undoubtedly inappropriate to 
display some specimens. However, we hope that 
the vast majority of specimens for which there is 
no documentation of donor intentions but for which 
anonymity is assured may continue to be used to 
inform and educate the public. That has been the 
case in Scotland, as distinct from England and 
Wales, for 200 years. The situation here is still 
distinct from that in England and Wales. 

Mrs Milne: What provisions would you like to 
see on the face of the bill? 

Dawn Kemp: Licensing should presume that 
most material should be allowed to be on public 
display, rather than decide which few specimens 
can be on display. 

The Convener: You want licensing to be 
inclusive, rather than exclusive—those are the 
modern buzzwords that you are supposed to use. 
All of us are schooled in modern buzzwords and 
would understand what you mean. 

Dawn Kemp: It comes from working in an 1830s 
building. 

Dr Jean Turner (Strathkelvin and Bearsden) 
(Ind): My question relates to the concern that was 
expressed by Professor Sue Black about the fact 
that a child of 12 or over could give written 
authorisation for the use of their body for 
anatomical examination after death. Professor 
Payne was concerned that a requirement for 
formal written authorisation might deter people 
from donating. 

Professor Payne: Quite the reverse—we are 
keen on written authorisation. It is very difficult to 
donate one’s body because the donor must seek 
us out. We provide a variety of types of advice—I 
will not use the word counselling—to people who 
are contemplating being donors. It might surprise 
the committee to learn that at the moment there 
are about 6,000 living potential donors in the west 
of Scotland. It is quite a trade, but people have to 
seek us out in the first place. We would not 
normally take anything from a child. 

The Convener: The issue is how we define a 
child. The legislation would allow a child of 12 or 
over to give authorisation, but you are saying that 
you would not be happy about that. 

14:15  
Professor Payne: Do you mean under the 

amendment to the Anatomy Act 1984? I think that 
that provision is in the Human Tissue Act 2004. 

Dr Turner: The bill would allow a child aged 12 
to choose for the purposes of organ donation and 
hospital post mortem— 

The Convener: Professor Payne, you have no 
interest in the use of an anatomical examination 
after death. 

Professor Payne: Not at all. I defer to the 
people who are interested in the Human Tissue 
Act 2004.  

Dr Turner: But you would be concerned about 
taking— 

The Convener: I think that Professor Payne has 
just said that he will not take a position because 
the subject is not in his remit of interest. Do either 
of the other two witnesses have a view? 

Dawn Kemp: There is a slight possibility of 
interest in making additions to a surgical pathology 
collection in the future. For example, it might be 
that part of a person aged 12 or over has 
undergone an operation. Say that in five years we 
can get eye transplants and that that person has 
the first eye transplant to take place in Scotland. 
With their authorisation, that organ could be kept. 
There might be some such cases, but we do not 
show foetal or child material anyway. 

The Convener: How do you define “child”? The 
issue is about setting the age of the child. 

Dawn Kemp: We do not have an age definition 
in that respect, but perhaps we should for our own 
guidelines. 

Mr Duncan McNeil (Greenock and Inverclyde) 
(Lab): Can a 12-year-old child give medical 
consent? 

Professor Payne: I do not believe so; they 
would look for their parents to give consent. 

The Convener: Age has been a consistent 
question throughout our consideration. We have to 
have a statement from the minister about why the 
Executive is thinking what it is thinking. I am not 
getting any sense from this panel that the 
witnesses have a huge issue with the idea of a 
fixed age limit’s being included in the bill. We have 
heard from other witnesses who have said that 
regardless of what the future act said, they would 
not be happy to accept consent from children 
under a certain age. However, the current 
witnesses are not really in that position and have 
no fixed view. That is fair enough. 

Dawn Kemp: I have one point about 
authorisation. To give clarity of donors’ intentions 
in future, we would recommend that a specific 
category be included in the bill on authorisation 
forms for the use of human tissue for the purposes 
of public education through display and 
photographic or other forms of representation. 
That would clarify any future material that might 
come into the collections.  

Dr Turner: You said that about 6,000 people 
have said that they will donate their bodies. What 
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is their knowledge of what will happen to their 
bodies after they have said, “I would like to donate 
my body”? Do they have to fill in a specific form? 

Professor Payne: Yes. There is lots of 
paperwork and they know that they are leaving 
their bodies for the purpose of medical education 
and, if the bill is passed, for medical training in the 
future. They also have to fill in boxes positively if 
we are to be allowed to retain any of their parts for 
permanent teaching purposes. What has just been 
said about using parts for display purposes could 
well be the subject of an additional box that they 
would have to actively fill in. 

Dr Turner: So it would be quite clear to a 
person what they were doing. 

The Convener: Are sufficient numbers of 
people currently donating their bodies for those 
purposes to fulfil existing need?  

Professor Payne: Just about. You must 
remember, however, that of those 6,000 people 
some will emigrate, some will move to other parts 
of the country, some will change their minds and in 
some cases the paperwork will get lost and the 
families will not know about it. There is always 
natural wastage.  

We do not take every bequest. In order to 
protect our staff, we would not take someone with 
hepatitis or MRSA.  

The Convener: So at present, you are just 
about breaking even—there are enough donors.  

Do you share a concern that the committee has 
heard that accepting only formal written 
authorisation might deter some people? You 
mentioned the lengthy bureaucratic process that 
people have to go through at the moment. Given 
that, would you be happier if it were enough for 
people to say in their will that they were prepared 
to make a donation rather than go through that 
whole rigmarole?  

Professor Payne: What I have described with 
our written consent forms is best practice. 
However, there might be cases in which one 
would accept an arrangement such as you 
suggest. The further away we get from a prior 
written agreement that might have been given 20 
or 30 years before a person dies, the more 
uncertain we become about the original intention. 
That is particularly true of elderly people who are 
demented or confused. 

The Convener: Therefore, a clause in a will 
would not necessarily satisfy you unless the will 
had been written relatively close to the death of 
the donor.  

Professor Payne: No—it would satisfy us.  

The Convener: It would? 

Professor Payne: It would. 

The Convener: At present, it would not be 
enough, but in the future it may be. 

Professor Payne: We have not had to call upon 
that until now, but I can see no reason why it 
should not be legal and useful in the future. 

The Convener: You said that at the moment the 
supply of people who are willing to leave their 
bodies to you is about right. That may mean that 
you do not have concerns about making people 
more aware about the possibility of making such 
an authorisation. You say that people have to 
make a determined effort to seek you out. Most of 
us have heard friends and relatives say that they 
would not mind donating their bodies, but they do 
not follow through. Are people deterred by the 
lengthy process?  

Professor Payne: I have no way of evaluating 
that. People usually come to us after speaking to 
their general practitioner, another medical 
attendant, their lawyer or the matron of a nursing 
home. 

The Convener: I do not detect a great deal of 
concern about the authorisation of post-mortem 
donations. I appreciate that your evidence is about 
your concerns that you would like us to put to the 
minister. He will be next to give evidence, so we 
will raise your concerns with him. 

Mr Macintosh: I get the impression that there is 
quite a robust system in place regarding the public 
display of human remains. I am trying to get a feel 
for how often issues of taste or decency come up. 
One of the best pieces of written evidence that we 
have received in a long time comes from Dawn 
Kemp. It states:  

“There has never been any disturbance in the Museum 
… Visitors of the lower classes, mechanics, sailors and 
soldiers have uniformly been quiet, careful and most 
orderly.” 

That is from a letter by the conservator of the 
museum of the Royal College of Surgeons of 
Edinburgh in 1837. Is that still the case? Professor 
Payne mentioned anatomical shows on the 
television, and I believe that there are artistic 
displays of human remains. How much of a 
problem is public display of human remains? 

Dawn Kemp: People have a great deal of 
respect for human remains; they view them with 
awe and they engage with what they see. The 
word “voyeurism” is bandied about when the talk is 
about human remains, but if you were to stand for 
an hour in our museum you would see that that is 
not what is on the faces of the people who are 
looking at those wondrous things.  

We had some concern about paragraph 71 of 
the “Policy Objectives” in the policy memorandum 
to the bill, because it mentions 
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“exhibitions under the guise of education or art.”  

Art and anatomy have always been inextricably 
linked. It sometimes takes an artist’s eye to show 
a surgeon or medical professional things that they 
might otherwise miss. Just last month, a cardiac 
surgeon in England claimed to have had a eureka 
moment on looking at a da Vinci drawing of the 
heart, whereby he understood a new and more 
effective way to repair a mitral valve. Our bodies 
are part of our cultural experience and there is no 
harm in having body parts beside cultural artefacts 
of the body and representations of it, but the 
context must be considered and understood. Such 
practices should not be cast aside outright. 

The Convener: The concern is about 
sensationalism, in which none of you is involved. 

Professor Payne: I agree entirely with what has 
been said. My impression is that we have some 
members of the public in our museum every day. 
Mr Macintosh read that interesting quotation—I 
know that members of the armed forces have 
visited us. I have never experienced a disturbance 
in more than 30 years at our museum and no one 
has ever complained to me about what they have 
seen. If anyone came to us looking for a gore-
fest—if I may put it that way—they would be sadly 
disappointed. 

The Convener: I thank the three witnesses for 
appearing; I hope that it was not too stressful. We 
will take a minute or two to change name plates 
for the second panel. 

I welcome to the committee the second panel of 
witnesses, in particular the Deputy Minister for 
Health and Community Care, Lewis Macdonald, 
and Elish Angiolini, who is the Solicitor General for 
Scotland. A variety of officials accompany them, 
but I will not try to name all the officials. 

I will cut to the chase and invite the deputy 
minister to give a brief introduction. We want to get 
cracking with questions. 

The Deputy Minister for Health and 
Community Care (Lewis Macdonald): In that 
spirit, I will desist from introducing each 
accompanying official. The committee can take it 
that they cover the policies in question. 

I remind committee members of the fundamental 
principle that underlies the bill, which is that the 
wishes that a person expresses in life should be 
respected after their death. The bill embraces that 
principle by introducing the concept of 
authorisation rather than consent for 
transplantation and post-mortem purposes. 

The act that currently controls those activities is 
the Human Tissue Act 1961. The bill addresses 
several problems with the current legislation. For 
example, in the current legislation the role of a 
surviving spouse or relatives is not always clear, 

the final decision lies with the person who is 
lawfully in possession of the body and the 1961 
act is couched in terms of establishing a lack of 
objection rather than a positive authorisation. 

14:30 
Above all, the fundamental problem is that the 

1961 act applies in exactly the same way to 
transplantation and to post-mortem examinations, 
which are different activities with different histories 
and different public perceptions that require 
different approaches. We have formed the view—
our expert advisory bodies have reinforced it—that 
transplantation and post-mortem examination 
should be subject to separate legislative 
provisions. It was determined that the most 
efficient and effective way to do that was to update 
the legislation and to do that in one bill—the 
Human Tissue (Scotland) Bill—but to provide 
clearly and separately for different activities in 
different parts of the bill. That is why we have also 
made specific authorisation arrangements that are 
tailored to the needs of each of the categories. 
That has been done deliberately. A positive choice 
was made and it is a positive feature of the bill. 

The new legislation seeks to reflect the new 
principle of authorisation through its constituent 
parts. Part 1 of the bill regulates organ donation 
and transplantation by setting out the 
arrangements for authorising the use of parts of 
the body for those purposes. Part 2 deals with 
hospital post-mortem examinations by establishing 
standardised arrangements for authorising those 
examinations. Part 3 deals with procurator fiscal 
post mortems by setting out arrangements for 
authorising the use of tissues and organs from 
such post-mortem examinations once those are no 
longer required for the procurator fiscal’s 
purposes. Part 4 makes supplementary provisions 
in respect of parts 1 to 3. 

The existing legislation that covers 
transplantation and hospital post mortems is, as I 
have said, more than 40 years old. I think that 
there is wide acceptance—I hope that the 
committee’s evidence taking has reflected that—
among professionals and the general public that 
the legislation needs to be updated. We believe 
that the bill will meet those expectations and that 
our bill, while being specific to Scottish 
circumstances and Scottish legislative 
requirements, is consistent with the fundamental 
principle that underlies the act that has been 
passed for England and Wales, which is that 
people’s wishes should be respected. We have 
therefore introduced a bill that strengthens existing 
opt-in arrangements for transplantation and builds 
on the public’s very positive perception of and 
attitude towards organ donations, but which also 
draws the lessons from the past about hospital 
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post-mortem examinations and seeks to ensure 
that there is absolute clarity as to why an 
examination is needed and what exactly has been 
authorised. 

Finally, part 5 of the bill will amend the Anatomy 
Act 1984 by introducing changes to controls on the 
use and display of bodies that are donated under 
that act. 

The Convener: Thank you. I think that the 
Solicitor General for Scotland’s interest in the 
matter is more narrow. Do you want to make any 
comments at the outset? 

The Solicitor General for Scotland (Mrs Elish 
Angiolini): I have no introductory comments. 

The Convener: We will go straight to questions. 

Shona Robison (Dundee East) (SNP): The 
deputy minister referred to the concept of 
authorisation. The issue of whether a definition of 
authorisation should be included in the bill has 
been raised on a number of occasions by 
Professor Sheila McLean and by the British 
Medical Association. I look for a response to the 
suggestion from the deputy minister and perhaps 
from the Solicitor General for Scotland. Having 
heard what the BMA and Professor Sheila McLean 
have said, are you persuaded that a definition of 
authorisation should be included in the bill to 
provide greater clarity and ensure that there is no 
misunderstanding? 

Lewis Macdonald: I indicated in my opening 
remarks that I was keen that it was understood 
that the authorisations in question were for 
different purposes and therefore set different 
standards for post mortem and for transplantation. 
It follows from that that the means of authorisation 
vary according to whether the provision is in part 1 
on transplantation or in part 2 on post-mortem 
examinations. Does that address your point? 

Shona Robison: It probably leads to the next 
set of questions, which are about the differences 
between and the confusion that could be caused 
by those authorisation processes. Would it not be 
possible, even taking into account the different 
processes, to provide a definition of authorisation? 
You say that because of the different application of 
authorisation it would be difficult to provide a 
definition in the bill that could encompass all those 
processes. 

Lewis Macdonald: There is a well-understood 
meaning for the phrase “to authorise”, in legal 
terms as well as in general English: it means to 
give legal force to and legal authority for. The 
existence of that understood meaning is adequate 
in the context where the bill sets out in detail the 
means of authorisation, which are not the same for 
each part of the bill. All that we are proposing rests 
on the understanding of the meaning of the phrase 

“to authorise”, which is to give legal authority and 
to enable; the bill does not seek to narrow that 
down or to apply it in exactly the same way to 
each of the processes involved. 

The Solicitor General for Scotland: I support 
what Lewis Macdonald said. Authorisation is a 
generic, uniform concept, but it is subject to a 
variety of different tests in the legal context, some 
of which are more robust than others. It is a policy 
issue whether the tests that are applied in a 
particular category are subject, for instance, to 
witnesses or to subscription or to a variety of other 
tests. It has to be a matter of what works in 
individual circumstances and what is practicable 
and desirable. 

Janis Hughes (Glasgow Rutherglen) (Lab): I 
accept the minister’s comment that there are 
different processes in different parts of the bill for 
specific reasons, but a number of issues have 
arisen during evidence taking that need 
clarification. For example, the bill states that an 
adult can provide verbal authorisation for organ 
donation and transplantation, but a mature child 
cannot. Do you want to respond on each of the 
issues individually? 

Lewis Macdonald: Yes. You asked why there is 
a difference between the provisions for adults and 
those for 12-year-olds. Children between the ages 
of 12 and 16 often have the capacity to 
understand the issues involved, and therefore to 
give consent, but we recognise that their ability to 
do that might be a little bit more subject to other 
views and influences than would be the case with 
an adult. The bill provides extra protection—an 
extra guarantee, if you like—that in giving his or 
her consent, a child does so in an informed way. 

Janis Hughes: Why was the age of 12 chosen 
in the definition of a mature child? Perhaps the 
Solicitor General could comment as well. 

Lewis Macdonald: The Age of Legal Capacity 
(Scotland) Act 1991 lays down that 12 is an 
appropriate age for children to make a number of 
decisions, for example, to make their own will, to 
consent to an adoption order or to consent to 
medical treatment under certain circumstances. 
Allowing consent to be given in relation to 
transplantation is consistent with that. It is an 
appropriate age at which a child has the ability to 
understand the issues raised. For example, on 
transplantation, the judgment is that, consistent 
with understanding the consequences of medical 
treatment to themselves, children in the 12 to 16 
age group are capable of understanding the 
concept and effect of organ transplantation after 
their death. 

Janis Hughes: The bill states that adult verbal 
authorisation for organ donation must be 
withdrawn in writing, but adult verbal authorisation 
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for hospital post mortems can be withdrawn 
verbally. Can you give a reason for that 
discrepancy? 

Lewis Macdonald: The position in relation to 
transplantation is that withdrawal of authorisation 
must be done in writing. That is because the 
circumstances that apply to a transplantation 
situation are somewhat different, in that once 
authorisation has been given, we want to avoid 
any confusion or lack of clarity about the intention 
of the adult in question. The adult gives their 
authorisation in advance. We want to ensure that 
the clinician is protected from any ambiguity about 
withdrawal of authorisation. 

The Solicitor General may want to say 
something about that aspect, because it is clearly 
of interest from her perspective. The bill creates 
the criminal offence of conducting transplantation 
after authority has been withdrawn. For the 
protection of the clinician, it has to be absolutely 
clear when consent has been withdrawn. 

The Solicitor General for Scotland: I agree. 
Given the scope and the conditions in which the 
action would take place, there is a time imperative, 
which would not be the case with regard to the 
other issue. Where there are criminal 
consequences of a failure to comply with the 
wishes of the next of kin, we would be looking for 
corroborative evidence to suggest that there was 
an intention to fail to comply. The bill provides a 
safeguard for clinicians in those circumstances 
and clarity for the prosecutor about what evidence 
they would have to rely on in proceeding to 
prosecution. 

Janis Hughes: What would happen if there was 
a dispute between people in the hierarchical 
structure for giving consent? For example, what 
would happen in the case of a child where, in the 
first tier, one parent was the primary carer and the 
other was an absent parent and there was a 
dispute between them? We heard various views 
on that in evidence. The main clinical view was 
that in such situations a post mortem would not 
take place. That raised concerns among 
members. What are your views on that? 

Lewis Macdonald: We understand that that 
issue is difficult. It is difficult to anticipate in 
legislation all the circumstances that can arise in 
relation to the hierarchical structure. The bill allows 
intervention to go ahead on the basis of 
authorisation by one parent. That is consistent 
with the general provisions of the Children 
(Scotland) Act 1995, in relation to parental consent 
for medical treatment. That act provides that in 
similar circumstances, in which one parent 
consents to intervention, that is sufficient authority 
for it to go ahead. It is also consistent with the 
Human Tissue Act 2004, which makes the same 
provision south of the border. Under the 1995 act, 

where two or more people have a parental right, 
each of them has the power to exercise that right 
without the consent of the other. 

The bill needs to state the clear, unambiguous 
legal position. It is fair to say that practice might 
not reflect that position. I suspect that most 
clinicians, when faced with a position in which two 
parents took different views, might well take the 
safer option of not proceeding. The legal position 
is that, under the bill, they would have the right to 
proceed. That gives them the flexibility to act. 

Janis Hughes: What would be the legal 
position? Would one parent have more of a right 
than the other to give consent? 

Lewis Macdonald: Not as the bill is drafted. 
The bill simply provides that a person with parental 
authority may authorise an intervention. 

Janis Hughes: So both parents would have 
equal rights, but if one of them consented and one 
dissented it would be up to the clinicians to make 
the decision. 

Lewis Macdonald: No; the consent has legal 
force. 

Janis Hughes: Okay. 

The Convener: Shona Robison had a question 
about withdrawal of consent, which she might 
want to ask at this stage. 

Shona Robison: The bill allows authorisation 
that is granted by a relative to be withdrawn. We 
have heard evidence, particularly from the Scottish 
Transplant Co-ordinators Network, that the bill 
should be clearer on how long before 
transplantation occurs authorisation can be 
withdrawn. We can envisage a situation in which 
withdrawal could endanger the life of the recipient 
if they were prepared for surgery. At what stage 
would it be possible for authorisation to be 
withdrawn and how will that be stipulated? Will it 
be included in guidance? 

Lewis Macdonald: Guidance could well be 
used in that respect. There is the option to amend 
the bill to address that issue, which we certainly 
recognise is difficult. 

The principle that was advanced in evidence to 
the committee was that, once an authorisation is in 
place and a person is being prepared to receive a 
transplanted organ, that person’s interests should 
take priority from the clinicians’ point of view. That 
is a pretty sound approach that would command 
general support. I would be prepared to consider 
how best to enforce it, either through amendment 
to the bill to clarify the position or through 
guidance on completion of the statutory process. 
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14:45 
Mike Rumbles (West Aberdeenshire and 

Kincardine) (LD): If we have gone to the trouble 
of getting authorisation from the nearest relative of 
a deceased adult and donation has been agreed 
and authorised, why does there need to be 
provision for withdrawal? Not having such 
provision would resolve the issue of what happens 
once authorisation has been given. 

Lewis Macdonald: You are absolutely right. 
The alternative approach is simply to say that, 
once the nearest relative has given authorisation, 
intervention should proceed and that should be the 
end of the story. That is not how the bill is drafted. 
However, I recognise that there is an issue that 
needs to be resolved. We have not reached a 
fixed view on how that is best done. 

Mr Macintosh: There is an element of 
presumed consent in the Executive’s approach to 
the bill, but we have heard evidence from the BMA 
and others that, if we take presumed consent as 
the approach to organ donation and 
transplantation, the benefits to patients needing an 
organ are clear for all to see. I share that view. In 
the policy memorandum, you note that an 
estimated 90 per cent of the public support organ 
transplantation. What level of consideration did the 
Executive give to the issue of presumed consent? 
Why did it not pursue that approach in the bill? 

Lewis Macdonald: These are difficult 
judgments. We take the view that to go ahead on 
the basis of presumed consent would be a tenable 
position only if there were clear and overwhelming 
expressions of both public and professional 
support for it. As you know, there are divided 
opinions among the relevant professions. 

You raise the issue of public opinion and the 
public appreciation or perception of the issue. 
Although at the beginning I was keen to 
emphasise the distinction to be drawn between the 
provisions that we are making in relation to 
transplantation and those relating to post-mortem 
examination, we would be unwise not to learn the 
lessons of situations in which there was presumed 
consent for post-mortem examination. Parents of 
the deceased children concerned were horrified to 
discover that their consent had been presumed, 
and we have seen the consequences of that. The 
post-mortem elements of the bill are driven largely 
by the failure of presumed consent to reflect the 
opinions and wishes of the families in the cases to 
which I refer. Although transplantation is a 
separate issue, we would be wary of presuming 
consent to transplantation and then discovering 
that the families of some of those affected did not 
wish their consent to be presumed. 

Mr Macintosh: At the moment people can 
register to donate organs, but they cannot register 

to voice objections to the donation of their organs. 
Did the Executive explore that issue? Even under 
the current system, it would give extra comfort to 
professionals working in the area if they knew that 
there was a register that they could consult that 
allowed people who had strong objections to their 
organs being subject to post mortem or being 
used for transplantation to raise those objections 
in advance. That would be very reassuring. 

Lewis Macdonald: You make a fair point. I will 
ask Will Scott to say something about what 
consideration was given to the proposal prior to 
this stage. It is directly relevant to the issue of how 
we judge consent for transplantation. The situation 
as it stands—and as it will stand if the bill is 
agreed to in its current form—is that there is no 
absolute, fail-safe way in which to register non-
consent or non-authorisation. 

Clearly, if a person has strong views about their 
organs or body parts or tissue not being used for 
any purposes after their death, they can convey 
their wishes to their close family members, notify 
their general practitioner to enter a note on their 
medical records and put a statement about the 
matter in their will. Clearly, those methods will not 
be relevant for situations in which an urgent 
decision is required, but they allow a person to 
seek to ensure that their body parts are not used 
after their death. However, given that the issue 
often arises in an emergency situation, I recognise 
that none of those methods is failsafe as such. 

Perhaps Will Scott can comment on the earlier 
consideration around those options. 

Will Scott (Scottish Executive Health 
Department): The minister has covered the issue 
very well. The bill builds on the positive attitudes 
towards organ donation that are held by 90 per 
cent of the population, but there are methods of 
recording objections to such transplantation. 
Under the bill, even if a person who had a strong 
objection to the use of their organs for 
transplantation after their death had not written 
down the objection formally, their nearest relative 
would not be able to authorise such usage if they 
knew that the person objected. By covering the 
positive aspects of the issue, we feel that we have 
dealt by default with the objections. 

The Convener: Mike Rumbles and Janis 
Hughes have questions on the organ donor 
register. 

Mike Rumbles: Bearing in mind the minister’s 
opening remarks in which he said that one of the 
bill’s main purposes is to ensure that the wishes 
that are expressed by a person in life are 
respected in death, I suggest that the electronic 
NHS organ donor register should, as many of 
those who have given evidence have 
recommended, be referred to in the bill. I know 
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that it is argued that the bill should not mention the 
register because the register might change in the 
future, but the evidence that we have received is 
clear about the need for the bill to refer to the 
register. There is a feeling that people who have 
already expressed their view will need to do so 
again or will face some other additional hurdle. 

Lewis Macdonald: I know that the issue has 
been raised at previous meetings. On the one 
hand, we recognise that most people who 
authorise the use of their body parts for 
transplantation will do so by carrying a card or by 
registering with the national organ donor register. 
The case that has been made is that the bill 
should provide the framework within which 
authorisation should take place. At the moment 
and for the foreseeable future, authorisation is 
usually made in one of the ways that I have 
mentioned. However, over time, the way in which 
people make their wishes known might change 
either because of technology or for some other 
reason. 

To reassure you and to ensure that people will 
not need to repeat the process of making their 
views known, we will issue guidance to all those 
who will be responsible for implementing the bill 
and its consequences. That guidance will make it 
clear that the current organ donor register and the 
donor card that people carry will count as 
authorisation. We will issue that guidance under 
the bill to remove any ambiguity. 

Mike Rumbles: Let me follow that up. It is 
important that any such guidance is accepted by 
lawyers. Given that disputes arise over all sorts of 
things, if the bill states that authorisation must be 
given “in writing”, we need to ensure that an entry 
in the electronic register counts as authorisation. If 
the bill is passed, which will have precedence—
the guidance or what is written down in the bill? 
Do you see what I mean? 

Lewis Macdonald: I think that I follow your 
point. I think that the bill is not unclear about 
whether an electronic authorisation will count as 
written authorisation under the bill. Perhaps 
Joanna Keating from our legal side can respond to 
the point that Mike Rumbles has raised. 

Joanna Keating (Scottish Executive Legal 
and Parliamentary Services): The provisions for 
existing written requests can be found in section 8. 
At the moment, the bill requires that requests for 
parts of the body to be used after death are to be 
“in writing signed by the adult”. 

Issues have been raised recently about the organ 
donation register. I do not want to give any definite 
undertaking today, but we will have to consider 
whether the register itself counts under the terms 
of section 8. It might be that we have to look again 
at that section or to consult with policy colleagues 

who are instructing us on how best to proceed. We 
will obviously listen to what the committee says on 
the matter. 

Lewis Macdonald: We will take on board the 
committee’s views, but our intention must be clear. 
Signing up electronically by registering with the 
organ donation register should have effect. We will 
consider before stage 2 whether the provision 
requires amendment. Our initial view is that it 
probably does not need to be amended but, if it 
does, such an amendment will be lodged. In any 
case, we will issue guidance to ensure that people 
recognise that registering with the organ donation 
register has that effect. 

The Convener: I know that Mike Rumbles 
wants to ask about living donations, but Janis 
Hughes has a follow-up question about organ 
donation. 

Janis Hughes: Section 7 says that the nearest 
relative may not give authorisation if they know 
that the adult is unwilling for the part of the body in 
question to be used for transplantation. In the 
absence of a register that allows people to opt 
out—for example, if the nearest relative has not 
seen the person in question for some time and is 
not aware of changes in their beliefs—how does 
one prove that the nearest relative knows about 
the adult’s non-consent for their body parts to be 
used and that they are therefore giving consent 
contrary to the adult’s wishes? 

Lewis Macdonald: That very good point brings 
us back to Ken Macintosh’s question about how 
one demonstrates consent or non-consent. My 
answer is broadly the same: people can make 
their views known in a variety of ways. For 
example, they could make their views known to 
their nearest family members, wherever they might 
sit in the hierarchy outlined in the bill; to their GP; 
or in their will after their death. All those 
mechanisms allow the adult’s views to be made 
known, but, as I said in response to Ken 
Macintosh, there is no absolute fail-safe in that 
respect. 

Janis Hughes: If someone made it clear 
verbally that they did not want any part of their 
body to be used but the nearest relative, who 
might not have been around for some time, said, 
“Take any part you want”, how could it be proved 
that they knew that their relative did not want to 
give any organs? 

Lewis Macdonald: I will return to your direct 
question, but part of the answer is that, because 
the bill contains no criminal sanctions in relation to 
nearest family members, the standard of proof is 
somewhat different to the standard that applies to 
a clinician who takes action in defiance, for 
example, of a withdrawal of authorisation. There 
are no such sanctions because the issue of bad 
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communication between family members is 
difficult to prove and difficult for the law to enter. 

Janis Hughes: So the provisions hold no legal 
weight. 

Lewis Macdonald: There is no legal force 
behind them. 

The Solicitor General for Scotland: If one 
could prove that the nearest family member had 
such knowledge, any consent would be invalid. 
Proof in any civil or criminal forensic situation can 
be established in a variety of ways, including the 
use of circumstantial evidence. That means that, 
although the family member in question might not 
have written knowledge of the adult’s non-consent, 
other family members might be aware that the 
nearest family member was aware of the adult’s 
views. Hearsay evidence is admissible in civil 
matters. 

I am trying to think of a practical situation in 
which such an issue might arise. I suppose that 
there might be a dispute between family members. 
If one branch of the family wished to interdict the 
nearest family member from giving such consent, 
the civil test would have to be applied. That would 
allow the submission of oral and hearsay evidence 
which, as Lewis Macdonald pointed out, 
represents an entirely different standard to that 
which pertains in criminal proceedings. It is not 
impossible or impractical to establish such proof; 
indeed, contract law is very often based on oral or 
verbal contracts. Having written evidence makes 
matters easier to prove in many cases, but it is not 
unusual in law to rely on verbal evidence. 

15:00 
Mike Rumbles: In its original submission to the 

committee, the BMA stated that it agreed with the 
provisions in the bill that under-16s should be 
precluded from the live donation of whole organs 
but General Medical Council Scotland’s 
submission to the committee states that there 
could be situations in which using organs, or parts 
of organs, from children might be necessary, such 
as when a child is the only suitable donor for a 
sibling. It believes that there should be provision in 
the bill for such situations. Will you comment on 
that? 

Lewis Macdonald: The bill broadly provides 
that there should not be a donation of tissue other 
than regenerative tissue. That exception is 
important because it allows a young person to 
donate bone marrow, for example, to a family 
member. 

Other donations are not provided for so that we 
can provide protection and ensure that a child’s 
long-term health interests are not compromised by 
a decision that is made while their body is still 

developing. That is broadly the current position in 
the bill. 

The Convener: We move on to hospital post-
mortem examinations and Dr Jean Turner’s 
concerns about definitions. 

Dr Turner: The Parkinson’s Disease Society 
raised a point about the definition of post-mortem 
examination in the bill. It argued that the definition 
should be tightened so that relatives are clear 
about the purposes for which they might be asked 
to authorise a hospital post mortem. [Interruption.] 
I am talking about section 19, “Meaning of post-
mortem examination for purposes of Act”. What 
might be clear to some of us might not be so clear 
to the relatives of a patient. That follows on from 
the points about the definition of tissue raised by 
the Parkinson’s Disease Society and others. What 
is an organ and what is tissue? That comes into 
the question as well. Part of it is— 

The Convener: Could you get to a question that 
the minister can answer? 

Dr Turner: I have asked him whether he thinks 
that those definitions need to be tightened up; I 
thought that he was trying to find the right part of 
the bill. What might be clear to us—it seems 
relatively clear to me—might not be clear to 
relatives. 

Lewis Macdonald: I understand your point but 
the definition is pretty comprehensive and should 
meet the needs of the bill. It should be clear that 
the definition of a post-mortem examination covers 
all the circumstances in which a post-mortem 
examination might take place. 

Dr Turner: Will the forms that will have to be 
completed clarify that? 

Lewis Macdonald: The forms will certainly be 
comprehensive in what they cover. We hope to 
make the post-mortem authorisation forms 
available to the committee before the stage 1 
debate in Parliament. Will Scott might have 
something to say about the content of the forms in 
relation to the definition of a post mortem. 

Will Scott: There is no definition of a post-
mortem examination in the existing legislation so 
we thought that including a definition in the bill 
would be a big step forward. The terms of the 
definition were the subject of very wide 
consultation with the health service to ensure that 
it would be fully comprehensive and would not 
inadvertently omit something that should be 
included. The authorisation forms will be 
accompanied by information leaflets that will make 
very clear what a post-mortem examination is and 
the purposes for which an examination should be 
carried out. The leaflets will be offered to families 
in every case so that they will have the chance to 
find out exactly what is involved. 
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Dr Turner: So there will be every chance of a 
relative being able to understand the legislation. 

Lewis Macdonald: Yes. It is important not to 
overdefine in primary legislation, and a helpful 
definition is provided. 

Dr Turner: I understand that. 

What about the use of the words “tissue” and 
“organ”? 

Lewis Macdonald: I would give the same 
response. Overdefinition would not necessarily be 
helpful. The understood meanings of the words 
are adequate for the purposes of the bill. We have 
taken advice from the Advisory Committee on the 
Microbiological Safety of Blood and Tissues for 
Transplantation, which has a long name and an 
important remit, and it is clear that it is almost 
impossible to get universal agreement on 
definitions. Therefore, as I said, the understood 
meanings are adequate for the purposes of the 
bill.  

Dr Turner: You would not need to have 
agreement to take blood from people to be used 
anonymously in blood banks. Tissues are 
sometimes retained as blood. 

Lewis Macdonald: Blood banks are not 
covered in the bill.  

Dr Turner: Blood banks may not take blood and 
retain the specimens, but hospital departments 
may do so. Is that included in the bill? I mean, of 
course, ante-mortem samples.  

Will Scott: The definition of the body parts that 
can be removed and retained at post-mortem 
examination is set out in section 23(5). That 
makes it clear that blood or material derived from 
blood is included. However, ante-mortem samples, 
whether of blood or tissue, are not covered by the 
bill at all. The bill looks only at transplantation or 
post-mortem examinations; it does not look at the 
taking of surplus tissue from the living.  

That said, we intend to issue guidance in the 
form of a Health Department letter dealing with 
surplus tissue. It will contain guidance on whether 
the samples are to be anonymised and on the 
procedures governing authorisation from a living 
person.  

The Convener: Nanette Milne had questions 
about authorisation, but one of them has already 
been answered.  

Mrs Milne: Both of them have been answered.  

The Convener: We have heard that the 
committee will have sight of the draft forms and 
therefore will have some clue about how clear they 
will be.  

Lewis Macdonald: The draft form of 
authorisation for post-mortem examination should 
be with you when it is ready.  

Mrs Milne: We spoke about withdrawal of 
consent. However, we did not discuss whether 
there should be a central register of people who 
are willing to offer their body for post-mortem 
examination. We dealt with the matter when we 
discussed organ donation but not with regard to 
post mortem. Should there be such a register? 

Lewis Macdonald: That is an interesting 
suggestion. I am happy to consider it, as there is a 
clear logic in going down that road.  

There is wide public perception of the benefits of 
making organs available for transplantation. 
However, it would be fair to say that there is not 
the same public perception of the benefits of 
making organs and tissues available for post-
mortem examination. The suggestion is certainly 
worth considering, and we would be happy to 
come back on that.  

The Convener: Thank you. You might not be 
aware that we have had a petition on post-mortem 
examinations where the deceased has no 
surviving relatives. We wrapped consideration of 
the petition into this discussion, because it is part 
and parcel of the debate.  

Shona Robison: Margaret Doig’s petition 
expressed a preference that the deceased’s 
executor be contacted to ascertain the deceased’s 
view, including the express wish that no post 
mortem be carried out. The bill provides that an 
individual can nominate someone to give 
authorisation for a hospital post mortem in the 
event of their death.  

I would like clarification on two points. First, can 
the individual’s wish not to grant authorisation for a 
hospital post mortem be stated through a 
nominee? Secondly, can an express view, issued 
to a nominee, not to have a hospital post mortem 
override the view of those in the nearest relative 
hierarchy?  

Lewis Macdonald: The answer to the first 
question is yes, one can use a nominee. However, 
I am not sure off the top of my head about the 
second point. The principle is that the wishes of 
the person in question, expressed in whatever 
way, should take precedence, and I assume that 
that principle would apply in the case that you 
mention. 

Will Scott: I will need to check the details, but 
the thrust of the bill is about trying to find who was 
closest to the person when they were alive and is 
therefore most likely to know what the person’s 
views were. The purpose behind having a 
nominated person or persons would be to make 
absolutely sure that the deceased person’s views 
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were known and acted on, and that would apply 
whether there were views in favour of carrying out 
a post mortem or—as in Ms Doig’s case—against 
doing so. We have made provision to protect Ms 
Doig’s position and to address her concerns. 

Lewis Macdonald: The nominee would have to 
demonstrate that what they say reflects the wishes 
of the person in question rather than their own 
views. 

Will Scott: Yes. Essentially, the nominee would 
need to have been given clear instructions by the 
deceased about what they should say if the 
circumstances should arise. 

The Convener: In case she thought that she 
was getting off scot-free, I have a question for the 
Solicitor General. In taking evidence on the bill, we 
have heard from a number of parents, and the 
issue of the Crown Office and Procurator Fiscal 
Service’s position has arisen. What steps are 
being taken within your remit to address parents’ 
concerns? Obviously, the question arises from 
historical concerns, but there are on-going 
concerns, too. 

The Solicitor General for Scotland: Clear 
steps were taken to address difficulties when 
information and evidence were uncovered about 
what was happening to body parts that had been 
originally retained for procurator fiscal post 
mortems and were subsequently retained in 
medical establishments without the knowledge of 
the procurator fiscal or the parents. Indeed, the 
Crown Office and Procurator Fiscal Service 
participated in Professor McLean’s committee, and 
there were major changes to practice by and 
guidance to procurators fiscal following the phase 
3 report to ensure that the policy that is envisaged 
by the bill is in place and that the appropriate 
information is given in practice. 

The bill provides a clear premise for the future 
and the clarity that it provides will require further 
amendment to the guidance, which is imminent. 
Indeed, the comprehensive review will result in 
further training throughout the Procurator Fiscal 
Service to ensure that the bill’s provisions and the 
further changes that have been made are 
understood in the policy department and at the 
coalface. 

The Convener: That probably exhausts 
members’ questions about organ donation and 
transplantation and hospital post-mortem 
examinations. However, we have still to deal with 
the part of the bill that relates to the Anatomy Act 
1984. Questions have arisen from the evidence 
that we have taken on that part of the bill. Jean 
Turner is concerned about public displays. 

Dr Turner: The clear evidence from people who 
work in museums is that they are terribly 
concerned about historical exhibitions and material 

that has been acquired within the past 100 years. 
The situation in Scotland is different to that in 
England, and they would still like to have public 
displays. What arrangements do you propose for 
the public display of bodies? 

Lewis Macdonald: As you know, the bill 
includes a requirement for the licensing of public 
displays of anatomical human remains. That is a 
response to perfectly legitimate and reasonable 
concerns that have arisen and which need to be 
addressed. There is no intention to prevent bona 
fide museums from having bona fide exhibitions, 
but an inadvertent consequence of the bill as 
drafted is that there would be an imposition on 
such museums requiring them to go through the 
licensing process, although there is no real or 
clear need for them to do so. We intend to amend 
the bill at stage 2 to make specific provision for 
bona fide museums that are appropriately 
registered to exempt them from such a licensing 
requirement. 

Dr Turner: So they will not need to be licensed. 

Lewis Macdonald: Bona fide museums will not 
require a licence. 

15:15 
The Convener: That will be greeted with a 

collective sigh of relief, I suspect, by those 
organisations. Therefore, existing artefacts will not 
be in any way— 

Lewis Macdonald: There will be no requirement 
to license items that are more than 100 years old. 

The Convener: That is fine.  

Mike Rumbles wants to ask one final question 
about 12 being an acceptable age for a child to 
authorise a post-mortem examination. There is a 
very specific issue about this aspect of the bill. 
The answer may be the same, but we should still 
make sure that we ask the question.  

Mike Rumbles: The bill proposes to allow a 
child of 12 or more to authorise the use of their 
body in anatomical examination. That has caused 
some of our witnesses concern. Can you comment 
on that concern? 

Lewis Macdonald: The convener was right to 
predict that the answer is one with which the 
committee will be familiar. The age of 12 is in the 
bill because it is consistent with the provisions of 
the Age of Legal Capacity (Scotland) Act 1991. 
However, we want to make sure that provisions for 
12 to 16-year-olds are clear and consistent, and 
we are happy to look at that in detail. 

Mike Rumbles: I would like to ask you about a 
comment that you made earlier on the issue. I did 
not realise that a 12-year-old could give 
authorisation for medical treatment. Is that a 
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general authorisation or were you referring to 
specifics?  

Lewis Macdonald: There is a very specific 
provision. Section 2(4) of the Age of Legal 
Capacity (Scotland) Act 1991 states: 

“A person under the age of 16 years shall have legal 
capacity to consent on his own behalf to any surgical, 
medical or dental procedure or treatment where, in the 
opinion of a qualified medical practitioner attending him, he 
is capable of understanding the nature and possible 
consequences of the procedure or treatment.” 

That is slightly different from the provision on 
adoption or the making of a will, for example, 
where simply being of that age is in itself 
adequate. In the case of medical treatment, there 
is a requirement that the clinician is content that 
the child understands the position. In relation to an 
anatomical or post-mortem examination, the 
presence of a witness to the child’s consent is also 
required. 

Mrs Milne: Some concern was expressed to the 
committee that the nature and detail of an 
anatomical examination were perhaps beyond the 
comprehension of one so young.  

Lewis Macdonald: I hope that the provision 
requiring the presence of a witness to support a 
written authorisation would address such 
concerns. My view, which is reflected in the bill, is 
that children in that age group who are seriously ill 
are aware of the nature of their illness and often 
have a very good understanding of what their 
illness entails for them and the value that they can 
add in one way or another to research into the 
illness from which they suffer. It is a positive 
provision that allows children in such situations, 
with the back-up of a witness who supports their 
consent, to give that authorisation.  

The Convener: There are a couple of 
sweeping-up questions: one is very narrow; the 
other is very broad. The narrow one is about 
evidence that we heard from Professor Sue Black. 
In discussing the Anatomy Act 1984 and the 
amendments to it, she pointed out that the 
definition of anatomical examination as a  
“macroscopic examination of a body for the purposes of 
teaching or studying” 

might narrow considerably the potential for 
teaching and studying. She suggested to the 
committee that the definition should include the 
word “microscopic” as well. That is a very narrow 
point, but it is worth putting to you, as you may 
want to consider it. She was concerned that the 
provision as drafted would perhaps leave a 
loophole about microscopic examination.  

Lewis Macdonald: I am happy to consider that.  

The Convener: The much more general 
question is that we know that there was a late 

decision by the Executive to undertake a more 
detailed consultation on adults with incapacity, 
which I do not think is finished yet. As we have a 
little bit of time in hand, could you take a couple of 
minutes to tell us what main themes and issues 
have arisen from that consultation, so that we may 
be aware of them when we produce our report? 

Lewis Macdonald: The consultation finishes 
next week. We have received one very 
comprehensive response, which covers a number 
of the key issues on which we asked questions. I 
ask Will Scott to summarise the content of that 
one response.  

Will Scott: On the question of what should 
happen after the death of adults with incapacity, 
the response was very much in favour of treating 
them in exactly the same way as any other adult. If 
someone had indicated what they would like to 
happen after their death while they still had the 
capacity to do so but then went on to lose 
capacity, the wishes that they had expressed while 
they still had capacity should be respected. In 
cases in which people never had any capacity and 
therefore were not able to express any wishes, the 
response suggests that it should be possible for 
the nearest relative to provide authorisation.  

On organ donation by living adults with 
incapacity, the consultation paper is cast such that 
only the donation of regenerative tissue, such as 
bone marrow, would be permitted. The response 
suggests that that approach is too narrow and that 
it should be possible for an adult with incapacity, 
while alive, to donate organs, parts of organs or 
non-regenerative tissue. We need to take that into 
account in our considerations. It is hard to tell 
whether that is the majority position or not.  

The Convener: Do you anticipate more 
submissions coming in during this final week? 

Lewis Macdonald: I believe that a number of 
people have expressed concerns to the 
committee. Clearly, that is a useful short cut. We 
would take into account any submissions that 
come directly to us and any submissions made to 
the committee that it cares to share with us.  

The Convener: We would appreciate as much 
of a heads-up as possible before we complete our 
stage 1 report.  

Lewis Macdonald: Certainly.  

The Convener: That concludes the questions 
from the committee. Thank you very much for 
coming along. No doubt, you will await our stage 1 
report with some interest.  

Lewis Macdonald: Absolutely. Thank you very 
much.  
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25 October 2005 (25th Meeting, Session 2 (2005)) – Supplementary Written Evidence 

 
SUPPLEMENTARY SUBMISSION FROM THE ROYAL COLLEGE OF SURGEONS OF 

EDINBURGH 

Further to our meeting at the Scottish Parliament and the subsequent suggested 
amendments/considerations re public display of human remains outlined by the deputy minister I 
would like to put on record our continued concerns about the implications for public access to 
Scotland's existing pathology and anatomy collections, especially those less than 100 ears old   
As the BIll now states that no licence will be needed for material over 100years old it therefore implies 
that a licence is required for public display of specimens less than 100years old. We would challenge 
why it is necessary at all to licence specific specimens in existing collections. Why it is it deemed to 
be necessary to restrict (through licencing) access to specimens, kept in registered museums, less 
than 100years old if donor anonymity is maintained? 
This appears overly bureaucratic and suggests an exclusive type of licence rather than an inclusive 
one  (The RCSEd for example has several thousand specimens less than 100 years old). How is 
licensing to be carried out? Which items will be deemed to be acceptable for public display and which 
not? How will the decision be made? Will there be museum advisors to the panel making such 
licencing decisions?  
We would also seek clarification on the rather  ambiguous wording of the museum exemptions:  
Does Bona Fide Museum means Registered museum as recognised by the Scottish Museums 
Council and MLA? Does Bona Fide exhibition mean an exhibition mounted in a registered museum?  
Will all registered museums be given an exemption for a licence regardless if they hold tissue that is 
less than 100 years old? 
Are there to be any restriction on museums making images of specimens in collections to use for 
public education purposes, which may include web based museum catalogues and learning packs? 
I am sorry to add more concerns at this stage of the Bill's passage but we believe it to be of great 
importance to protect Scotland's unique cultural heritage as regards democratic access to such 
exceptional educational resources 
 
Dawn Kemp  
Director of Heritage  
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ANNEX D: OTHER WRITTEN EVIDENCE 

SUBMISSION FROM THE BRITISH ASSOCIATION FOR TISSUE BANKING [BATB] 

The following comments have been prepared by Dr C Womack and Dr G Galea on behalf of the 
British Association for Tissue Banking [BATB] www.batb.org 
 
Dr Womack is also a member of the Royal College of Pathologists Human Tissue Advisory Group and 
has contributed to a written reply from that organisation.   
 
Dr Galea is immediate past president of BATB and Director of Tissue Services for the Scottish 
National Blood Transfusion Service and has been involved in the drafting of this legislation that is now 
out for consultation.  
 
The comments set out below should not duplicate those you will have received from RCPath or 
SNBTS.  
 
We are grateful that tissue banking receives what we consider to be due recognition in this Bill.  
 
2.      BATB is a UK-wide organisation [also with members further a field] and it is encouraging to note 
that the Bill recognises and is intended to facilitate rather than restrict, interchange of tissue across 
UK boundaries. This also facilitates professional exchange across those same boundaries.   
 
3.      It is also encouraging to note that in section 50, this Bill makes specific mention of and provision 
for, the EU Directive on Tissues and Cells [European Directive 2004/23/EC] which is vital for 
maintaining minimum safety standards in the field of tissue retrieval and processing for transplantation 
across member states.  
 
4.      We agree with the aims of the Bill as outlined in the Explanatory Notes and consider the context 
to be appropriate for the present day and a significant improvement on the existing outdated 
legislation that currently covers, in a patchy fashion, the taking, storage and use of human tissue.  
 
5.      We note that the Scottish Executive has dealt many of the issues that have taxed the English 
legislation during its passage to enactment with in a sensible and practical manner.  For example 
Section 12[2] is both helpful and explicit in that the proposed new legislation does not restrict post 
mortem tissue retrieval to registered medical practitioners. This will enhance opportunities for tissue 
retrieval as well as providing career pathways and opportunities for non-medical staff which sits well 
within a modernised National Health Service. 
 
6.      In relation to the field of tissue banking, BATB would be pleased to contribute to any subsequent 
regulations arising from the primary legislation or codes of practice relating to Scotland, from the 
Human Tissue Authority. 
 
7.      Section 15 - Restrictions on transplants involving live donors; requires some clarification. 
Elsewhere the Bill appears to exclude tissue taken surgically from the living. The section is an 
extension of the Human Organs Transplant Act 1989 [HOT] but now includes tissues [whereas HOT 
does not]. It would be helpful if the section clarified that the restrictions in this section do apply to 
tissue [if that is the intention]. Scotland has a long established programme of surgical bone banking, 
which would be included in this Bill and is also covered by the EU Tissues and Cells Directive. Bone 
is derived from live donors undergoing hip replacement surgery. This bone would otherwise have 
been discarded. We think it is essential and explicit that nothing in this bill can be read, which may 
damage this important banking programme. It is therefore essential that bone is NOT considered an 
organ [or part organ] under any circumstances. It may be necessary to define “organ” [or part organ] 
for this purpose. 
 
8.      BATB would be pleased to comment on future proposed legislation relating to use of tissue from 
living persons.  
9.      Section 15(7) still applying to organs and tissues, deals with the supply of tissue for “reward”. 
We consider it would be helpful if the Bill acknowledges and makes explicit the increasing and 
legitimate role that the commercial sector increasingly has in tissue. 
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10.     We believe that the definition of ‘regenerative tissue’ is not clear enough. We understand why in 
section 15.1 (a i) regenerative tissue is included. Sex cells (both male and female) could be removed 
in an attempt to maintain fertility in some circumstances. This is good medical practice. However 
many tissues outside sex cells ‘can be replaced in the body of a living person by natural processes’. If 
our interpretation of this paragraph is correct, then a better definition of regenerative tissue would be 
helpful 
 
Section 45 Nearest relative  
 
11.     It is clearly stated in this section that for purposes of section 7 (transplantation) and 25 (post 
mortem examinations) a hierarchy of nearest relatives may give authorisation [a term we endorse]. 
However under section 25 it is stated that an adult may nominate one or more persons to represent 
him/her after death. Does this supersede the hierarchy as listed? This nomination does not appear in 
the ‘transplantation section’. Is there a particular reason for this? 
 
12.     In case of disagreement amongst family members to provide authorisation, is it satisfactory to 
accept 1 view (say the eldest as stated in 45.4.b.ii). In such rare circumstances a view would need to 
be taken whether it is wise to proceed with the process. Should the Bill state something to this effect? 
 
13.     Throughout the Bill, it is stated that the authorisation process needs to be done in writing or 
expressed verbally in the presence of two witnesses. There appears to be no provision if after a 
defined reasonable search, no person can be found to give authorisation. Would the Scottish 
Executive or nominated person be able to give authority to proceed with tissue collection for 
transplantation? 
 
14.     It is practice (and increasingly so) that consent for tissue retrieval is obtained over the 
telephone. It is compulsory in such circumstances that the interview process between the tissue 
coordinator and the family member concerned is RECORDED and a record kept with the donor’s 
notes. A provision therefore should be made in the Bill to cover this aspect of work, for example by 
adding ‘by any other means where it can be verified that authorisation has taken place.’ This is 
essential, since without telephone consenting, the tissue programme will be significantly 
handicapped.  
 
15.     The alternative is to establish an infrastructure throughout the Scottish NHS with sufficient 
trained and mobile personnel to facilitate face-to-face contact with families. It is highly likely that this 
will not be cost effective. It is vital that those obtaining authorisation are properly trained to do so. 
 
16.     We also note that withdrawal of consent also can only be in writing – we consider this restricts 
the ability of the family to change their mind, and puts a Tissue Bank at potential risk of not carrying 
out the wishes of the family (due to time constraints)  
 
17.     We would also welcome clarification of the status of placental tissue [including amniotic 
membrane/cord blood] within the Bill and whether it is considered 'tissue from a child' [where use 
could be considered illegal], or maternal. 
 
BATB supports the aims of the Bill and is grateful for having this opportunity to comment on the 
content.  
 
 

SUBMISSION FROM CROSSHOUSE HOSPITAL 

 
Thank you for the opportunity to comment on the Human Tissue (Scotland) Bill. I welcome the draft 
legislation, and improved clarity from the repeal of the 1961 Human Tissue Act. In view of the time 
between the 1961 legislation and the current Bill, I would ask the Scottish Parliament to consider a 
review date within the legislation to allow for future changes in society and technology. 
 
I particularly welcome the incorporation of tissue blocks and slides within the concept of the medical 
record. I feel there are sufficient safeguards already in place to ensure that these are only used in 
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legal and approved activities. Also, the publication of a clear hierarchy of relatives will be of great help 
in obtaining authorisation. 
 
I note that Scotland is diverging slightly from England and Wales in these matters, but do not consider 
that a major problem, however, it does need to be addressed through induction of doctors when they 
start work in Scotland. 
 
There are some general and specific points that I would wish to make, and will confine myself to Part 
2 of the legislation which applies to post mortem examinations. At the end of this paper I have 
included some scenarios which are difficult to resolve under the proposed legislation and which I 
would ask the Health Committee to consider, particularly where a post mortem is considered 
necessary but there is no relative or friend to authorise it. This was done by the medical director in the 
past. 
 
General Points regarding Part 2; 
 
1) Although much clearer than the 1961 Act, the current legislation does require several readings to 

understand it fully.  I would ask the Scottish Parliament to consider a “lay person’s” user friendly 
explanation of the legislation, along the lines of the Policy Memorandum. 

 
There are now relatively few hospital post mortem examinations in Scotland (see NHSQIS 
National Report), and very many doctors and nurses who may potentially be involved in 
discussing post mortem examinations with relatives. While training will be important in 
implementing this legislation, it will be insufficient in itself to ensure that the legislation works 
smoothly. 
 
I feel the only way adults and relatives can make decisions about what happens after death is if 
there are trained officers in each hospital to help organise the paperwork and meetings with the 
clinical team and relatives. Without Bereavement Officer support in each hospital, this legislation 
will be very difficult to introduce into clinical practice. 
(see also paragraph 39 Human Tissue Authority Draft Code of Practice for Post Mortem 
Examinations). 

 
2) Paragraph 19 defines a post mortem as being an examination on the body of a deceased person. 

A fetus or stillbirth who has not been born alive does not appear to fall within this legislation. It is 
widely accepted that the same authorisation principles should apply to fetuses, regardless of 
gestational age.  
(see paragraph 33 HTA Draft Code of Practice for Post Mortem Examination). 
 
It would be worth including some statement about fetuses and stillbirths within the legislation. 

 
3) There is legislation covering transplantation and anatomical dissection of body parts or bodies 

from overseas, but nothing about post mortem samples. 
 
On very rare occasions, it may be necessary to send tissue samples – glass slides or tissue 
blocks overseas for a second opinion. For example a very rare tumour to the Armed Forces 
Institute of Pathology in the U.S.A., or bone samples to experts in Holland or Australia. Very rarely 
post mortem samples might be included in a research study. 
 
I am not convinced of the need to include such activity in this legislation, but the Health 
Committee may wish to consider if this is the case. 

 
4) There remains uncertainty regarding confidentially in respect of the deceased. The General 

Medical Council indicates doctors should maintain confidentiality, but my understanding of the law 
is that there is no duty of confidentiality to the deceased. By giving relatives a copy of the post 
mortem report and meeting relatives and discussing the results of the post mortem examination, 
we are effectively breaking the confidentiality of the deceased (unless he/she gave authorisation 
for the post mortem examination). 
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This is a matter raised by the Independent Review Group, but I do not believe it is resolved. It 
would be opportune to include this matter in the legislation 

 
5) In the past temporal bones were removed at post mortem examinations to enable training of 

E.N.T surgeons.   
 

My understanding of the proposed legislation is that any consideration of such material would 
now fall under the new Anatomy section of the proposed Human Tissue (Scotland) Bill. As 
such it could only be done in licensed premises and under the Inspection of the HM Inspector 
of Anatomy.  There is some confusion in that section 3 (1) of the transplantation legislation 
would also allow removal of an organ for training purposes. 
This would probably preclude District General Hospitals be involved in this process, and 
material for training purposes will need to be organised on a Regional, if not National basis. 

 
Specific Points 
 
A) 21 (2) I feel there is potential for confusion here by using the term “consent” - one of the 

complaints by families to the Independent Review Group was the confusion regarding whether a 
post mortem examination was instructed by a Procurator Fiscal or was a “consent” examination. 
 
I would suggest that where the Fiscal decides he has no interest in the death, he indicates this 
verbally, and later in writing that he has no interest, he cannot consent to a hospital post mortem 
examination. 
 
Furthermore, there are often cases where the Fiscal requests to be informed of the cause of 
death when a “consent” autopsy has taken place, but where he has previously declared no 
interest, and this does not seem appropriate. Surely if he decides he has no remit, then his 
involvement finishes at that point, and the case falls back to the hospital staff. 

 
B) 23 (6) I personally can’t think of any part of the body that would not be covered by 5(1).  

 
Is there a specific intention here? 

 
C) 28 (2) Why are two witnesses required here – is it because both parents are expected to sign the 

consent for a child under 12 years of age?   
(see also 41 (2)) 
 
In the explanatory notes and policy memorandum, reference is made to a single person having 
parental rights, and elsewhere it is made clear that if only one parent signs the authorisation form, 
then this is considered sufficient. 
 

D) 33 (2) My understanding from this paragraph is that when the Procurator Fiscal indicates in 
writing that he has finished his enquires, then tissue blocks and glass slides become part of the 
medical record of the deceased, which is held by the institution carrying out the post mortem 
examination. 
 
This is in contrast to 37 (1) where it appears that an adult has to authorise the use of tissue blocks 
and slides following a Fiscal post mortem examination, for the purposes of section 34. 
 
My view is that it would be much simpler in practice to have 33 (2) stand, with adequate 
information given to relatives from the Crown Office and Procurator Fiscal Service that small 
tissue samples will usually be part of the post mortem examination, and these will be held by the 
institution where the post mortem examination took place as part of the medical record, unless the 
family requests their return. 
 

Problematic Scenarios 
 
1) The hospital staff would like a post mortem examination. There is enough information to write a 

death certificate, and the case does not fall into the remit of the Procurator Fiscal.  The deceased 
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has not made his/her wishes known and there is no next of kin, or long standing friend.  A 
neighbour does not want to be involved, and no one is available to ask for authorisation. 
 
How can the hospital organise a post mortem examination to determine more information about 
the cause of death and potentially help other patients in a similar position? 

 
2) A pathologist is asked to conduct an autopsy, and the authorisation form indicates that “any 

relevant organ” can be retained. It is felt the brain should be retained for neuropathological 
examination.  

 
The person gaining authorisation feels they have covered organ retention in discussing post 
mortem procedures.  The pathologist is uncertain that retention of the brain has been 
discussed, and the options for disposal have not been addressed, he/she does not want to 
contact the family directly because it may be felt to be intrusive. 

 
How is the pathologist to proceed, bearing in mind the criminal sanctions if there is a mistake?  

 
3) A post mortem examination is carried out on the wrong body by mistake, the error is recognised, 

and the family are contacted. They did not want a post mortem examination, but are satisfied it 
was a genuine error, and accept what has happened. 
 
Does the institution where the post mortem was carried out have an obligation to report the matter 
to the police under the new legislation?  
Will uniformed police officers then have to collect statements from the family - potentially causing 
more distress? 
Do criminal proceedings automatically have to follow in the above scenario? 
If the family do not wish criminal proceedings, is this sufficient not to proceed further? 

 
4) A man who has cancer and is living with a partner for more than six months, but has not divorced 

from his wife dies, and the partner does not want a post mortem examination. The wife who is the 
executor of the estate does want a post mortem to clarify the cause of death. 
 
In this case, the hospital would probably not wish to go ahead with a post mortem examination, 
but this would be contrary to the wishes of the executor.  There are circumstances such as these 
where the hospital and pathologist must make the best decision available to them, and I feel it 
would be impossible to legislate for all eventualities. 

 
 

SUBMISSION FROM EDINBURGH CANCER RESEARCH CENTRE, DAVID J. HARRISON 

 
My clinical work is primarily diagnostic work: histopathological analysis of biopsy material from living 
patients. Managerially I am responsible for the University Division of Pathology in Edinburgh 
University. This includes neuropathology, forensic pathology and general pathology sections. In my 
role in Lothian Health – University Hospitals Division I am nominated as a lead on matters pertaining 
to use of human tissue in research by the NHS Research and Development Office. 
 
Written comments on Human Tissue (Scotland) Bill 2005 
 
I am in broad support of the terms of this Bill.  I am also in agreement with the explanations that the 
Bill solely concerns itself with the use and disposal of post mortem derived material. 
 
There are several key areas in which I would wish to comment, and then make smaller comments on 
some specific clauses. 
 
Audit 
 
Within the NHS and in good medical practice, including forensic pathology, audit is an essential 
component. The terms of the Bill as drafted while allowing the possibility of audit, suggests that it is an 
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additional activity rather than something that is absolutely core to the undertaking of any clinical 
procedures. I think it would be helpful to look again at the requirements for authorisation for audit.   
 
In clinical practice audit training and research are part of a continuum. In particular, closing an audit 
loop usually involves training and education as a result of reflective review, this leading in turn to 
actions. I think again it therefore needs to be made more explicit, firstly that audit is an essential 
component of any clinical service, and secondly that there is an element of training and education 
related to audit that is essential to complete the audit loop. 
 
Education and Training 
 
The majority of hospital autopsies are conducted by pathologists in training and in many centres at 
least some autopsies instructed by the Procurator Fiscal are also carried out by pathologists in 
training under supervision of a responsible consultant.  This means that the macroscopic dissection is 
part and parcel of training.  A further essential component of training is learning how to draft reports, 
including microscopic findings which contribute to the final diagnosis and providing a comment for 
clinical correlation. The report is of course a consultant-authorised report. Within the terms of the Bill 
as drafted, education and training are separated from the performance of the post mortem 
examination.  In view of the fact that microscopy is often essential to complete the post mortem 
examination and this is within the context of a training exercise because a junior pathologist has 
performed the dissection under supervision, I think it is important that the Bill recognises that at least 
some training, at a personal or small group level, is an essential component of the autopsy being 
performed.  The involvement of junior medical staff in autopsies is recognised by the Postgraduate 
Dean and Royal College of Pathologists as an essential part of training, and also by Procurators’ 
Fiscal.  The responsible consultant of course is the authoriser of the final post mortem report, but that 
reflects both the clinical judgement of the consultant and also the training component. From time to 
time medical students and special attachments may visit the post mortem room to see an autopsy and 
students are instructed that they must not breach confidentiality.  As written, it would appear that the 
involvement of medical students and trainee pathologists is compromised either by excluding 
individuals from the dissection or by allowing only the dissection to be performed by a trainee but not 
the subsequent microscopic examination leading to diagnosis and audit. 
 
My understanding of the General Medical Council Guidelines is that images which are anonymised, 
that is photographs of microscopic slides and non-attributable radiographs, can be used “for any 
purpose”.  There is little reference to images such as photography, but training and education rely 
much more on the use of images rather than actual histological slides.  Again, I think this is an area 
that might usefully be explored.   
 
I would stress that while I think audit, education and training are very significant issues where perhaps 
the balance of the Bill might be reconsidered, I remain supportive of the principles of good 
governance and firm control. 
 
Other specific issues 
 
Page 2, line 30, Section 6.2.a 
There is an increasing tendency and enthusiasm for telephone interview to be used for consenting 
both for transplantation, particularly of tendons and corneas, and for autopsy permission with consent 
for taking tissue for research. Whilst I think it is implicit within the authorisation clause, I think it might 
be helpful in view of the increase in the modality to include specific reference to the safeguards 
associated with telephony.     
 
Page 9, line 5, Section 14.4.b 
In Edinburgh it is likely that retrieval of some tendons and corneas may take place from bodies which 
are stored at the City Mortuary. This is the facility in which autopsies instructed by the Procurator 
Fiscal are performed and the mortuary is under the control of Edinburgh City Council. My 
understanding is that this would not necessarily be eligible to be considered as a Health Service 
hospital or a registered independent health care service provider. 
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Page 11, line 9. Section 15.7 
Many tissues are capable of a limited degree of regeneration.  I wonder if it would be helpful to add 
the work “significantly” or “completely” in front of “replaced”? 
 
Page 12, line 10. Section 17.1.b 
I presume this only applies to the United Kingdom.  I have been peripherally involved with a single 
case where it seems likely that an individual left the UK for a transplant, the precise arrangements of 
which remain somewhat murky. 
 
Page 14, line 18, Section 23.1.a 
I think it is important to distinguish between organs removed from the body during post mortem 
examination and subsequently returned immediately after the procedure is completed from organs 
removed and returned after several days (for example in the case of an examination of the brain), and 
organs removed and retained. 
 
Page 15, line 1, Section 23.6 
I wondered what might be included in this section, but can only come up with cut hair.  Is it really the 
intention to exclude cut hair, or is this simply a safeguard clause? 
 
Page 15, line 10, Section 24.2 
I would again flag up the possible need to include some reference to the use of the telephone. 
 
Page 21, line 14, Section 33.2 
Presumably the final disposal of this tissue would follow existing MRC and Royal College of Pathology 
Guidelines? 
 
Page 21, line 25, Section 34.a.(ii) 
As written this may well include analysis of DNA as this may be a critical determinant in how an 
individual has responded to a drug or the precise molecular pathology of a cancer.  The Human 
Tissue Act 2004, makes a specific requirement for permission for DNA testing. I am presuming that 
DNA testing is included within this Scottish clause.  Is there any provision for how that genetic 
information may be used? 
 
Page 21, line 29, Section 34.a(iv) 
I would reiterate that audit is an essential part of quality assurance at an earlier stage in the process 
than this. 
 
Page 22, line 25, Section 36.2.b 
Edinburgh University does not have a department of Forensic Pathology, and indeed had never done 
so. Forensic Medicine is under managerial control of the Division of Pathology, headed by the 
Professor of Pathology. In Edinburgh the Division of Pathology comprises general pathology, non 
clinical academic pathology, forensic medicine and neuropathology. The Head of Division has 
responsibility for all of these areas.  
 
Page 23, line 9, Section 38.2 
If the case derives from a procurator fiscal can the procurator fiscal give retrospective authorisation 
for a further use of tissues collected after the Act becomes enforced? 
 
I hope these comments are of use to your deliberations. I would reiterate that I am very supportive of 
the Act and think it is a significant clarification and helpful guideline. I am very happy to address 
further my concerns around the use and restrictions on tissue for audit training and education, if it 
would be helpful. 
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SUBMISSION FROM THE EQUALITY NETWORK 

Thank you for the opportunity to comment on the Human Tissue (Scotland) Bill, as part of the 
Committee’s stage 1 consideration of the bill. I am writing on behalf of the Equality Network, which is 
a national network of lesbian, gay, bisexual and transgender (LGBT) organisations and individuals in 
Scotland, working for LGBT equality. We wish to comment only on the way in which LGBT equality 
has been mainstreamed into the bill. 
 
We very much welcome that the bill recognises, in section 45 (Nearest relative), the reality of today’s 
family relationships, and related legislation including the Civil Partnership Act 2004. 
 
We have two minor technical comments about the detail of section 45. Firstly, subsection (1)(b) 
provides that in the absence of a spouse or civil partner, the nearest relative can be a cohabiting 
partner of the same or opposite sex, and we welcome that. We note that there is a 6 month ‘qualifying 
period’ of cohabitation required before the cohabiting partner is recognised as nearest relative for the 
purposes of the bill. This is consistent with the similar rule in section 254 of the Mental Health (Care 
and Treatment) (Scotland) Act 2003. 
 
However, the 6 month qualifying period in the bill seems not to apply to the case where the adult was 
in hospital immediately before death. We note that section 254(7)(b) of the 2003 Mental Health Act is 
worded slightly differently, and we wonder whether the words “for such period” should be added after 
“living” in line 26 of page 25 (in section 45(1)(b)) of the bill. 
 
Secondly, we are unsure whether section 45(3)(b) would also mean that a person’s stepparent would 
be treated as their parent for the purposes of section 45(1)(d), and we wonder whether this should be 
clarified. In our view, just as a stepchild is included within section 45(1)(c), a stepparent should be 
included within section 45(1)(d). 
 
We hope that these comments are useful to the Committee. 
 
Tim Hopkins 
Equality Network 
 
 

SUBMISSION FROM GENERAL MEDICAL COUNCIL SCOTLAND 

is the Scottish policy office of the General Medical Council and has been established as part of the 
comprehensive reform of the General Medical Council, shaping a GMC that is fit for purpose in 
today’s conditions. The General Medical Council functions to ensure the application of commonly held 
standards across the whole of the UK and is committed to contributing actively to the delivery of 
excellence in medical practice in Scotland, working with Scottish health organisations, patients and 
public. 
 
The GMC supports the overall intention of the Bill, which is to provide a consistent legislative 
framework for issues relating to whole body donation and the removal, storage and use of human 
organs and tissue.  We welcome the certainty that the Bill should bring to doctors’ legal 
responsibilities in a very sensitive and complex area. 
 
We believe that the wishes of the patient should be paramount, and the Bill will enshrine those 
wishes.  We support the principle of authorisation and welcome the clarity that the Bill gives to issues 
of who can authorise the removal, storage and use of organs and tissue and the form that 
authorisation should take.  
 
We are grateful for the opportunity to comment on the Bill, and wish to comment specifically on issues 
arising from section 15, Restrictions on transplants involving live donor. Section 15 precludes the 
removal and use for transplant of organs and tissue, other than regenerative tissue, from living 
children. While we agree that measures should be in place to protect children’s interests, we do not 
believe that it is appropriate to make the removal of organs or tissue from a living child an offence 
without exception, since exceptional circumstances can be envisaged (for example, where the child is 
the only suitable donor for a sibling with acute kidney failure).  We propose therefore that the Bill be 
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amended to require that where such situations arise, a court ruling should be sought on whether it is 
appropriate to proceed.   
 
We would be happy to discuss this matter further if that would be helpful. 
 
 
Alison Whiting 
Standards & Ethics 
 
 

SUBMISSION FROM HUNTERIAN MUSEUM, AND THE LABORATORY OF HUMAN ANATOMY 

Our attention has been drawn to the Human Tissue (Scotland) Bill currently passing through 
Parliament.  Part 5 section 6A of the bill proposes some changes to the Anatomy Act, which will have 
severe restrictive implications for the display of human remains at the Hunterian Museum and the 
Anatomy Museum here in the University.  Since its inception in 1807, the Hunterian Museum has 
made its collections of human remains available for the teaching of students, and to a public audience 
for education and interest.  Indeed, our founder, William Hunter, in his Scottish will of 1783 specifically 
stated that the University of Glasgow was to ‘promote the utility of my collections to the public in 
general.’ 

Current situation 
Human remains are found in our archaeological, zoological and medical collections.  The Hunterian 
holds collections on seven different sites, four of these have display areas open to the public and two 
of the four i.e. the main Hunterian Museum and the Anatomy Museum currently have human remains 
on show.  The Hunterian presently has archaeological remains on show (an Egyptian mummy and 
some skeletal material) and the Anatomy Museum displays William Hunter’s historical collection 
alongside more recent specimens prepared for the teaching of students.  The recent material is held 
under the terms of the Anatomy Act; the historical material predates the Act. 
 

Future plans 
Presently there are advanced plans to install a new medical gallery in the main Hunterian Museum 
which amongst other things, will show a number of carefully selected anatomical and pathological 
specimens both wet-preserved material and dry bones.  These specimens are principally drawn from 
the 250-year-old collections of William Hunter, the famous Scottish anatomist and our founder.  The 
new gallery is a public gallery intended to assist and improve public understanding of medicine and 
health.  Another new display devoted to the life of William Hunter, in a separate gallery in the 
Museum, will also feature historical specimens from his collections. 
 
Modern display developments across the UK, fostered by support from, notably, the Wellcome Trust, 
have placed historic and some more recent tissue and skeletal specimens on display as part of a 
mission to increase public understanding of health and medical issues.  The recent new display at the 
Hunterian Museum at the Royal College of Surgeons, London, is an outstanding example. 
The Anatomy Museum at Glasgow University has always been open to members of the public, from 
pre-arranged groups to casual visitors.  Recently we have been examining ways to actively 
encourage access, which we see as an important educational contribution to the wider community. 

 
Access to collections 
Museums regard it as a fundamental part of their mission to provide public access to the 
collections they hold in trust and indeed, considerable pressure is applied to museums to 
prioritise this activity.  Physical access remains important but on-line access in the form of 
web-based catalogues plus digital images are now welcome additional means to give the 
widest possible access to collections. 

 
Our concerns  
 
The amendments in section 6A propose that the display of all human remains including images will 
only be permissible under a license to be issued by the Scottish Ministers in an as yet undefined 
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licensing regime.  This could have significant detrimental or delaying effect on existing practice and 
future plans.  The Hunterian had previously understood that, should we so wish, we were able to 
display, without license but in a suitable sensitive manner, historic human remains including 
anatomical/pathological specimens in the main Museum.  More recent material, i.e. that under 100 
years old, is not acquired or currently used by the Hunterian but falls into the purview of the University 
licensed anatomists and is displayed by them for teaching use and public view in the licensed 
Anatomy Museum. 
 
Comments and recommendations 
 

1. We seek clarification that the law is not retrospective and that existing displays or planned 
displays due for completion before the Bill comes into force will be unaffected by the 
legislation.  We endorse the suggestion that MLA Registered/Accredited Museums* who wish 
to display human remains should be exempted from the provisions of the Bill as per the 
exceptions in subsection 5(b). 

 
2. We seek clarification as to whether it is intended to exempt material on a historical basis e.g. 

material over 100 years old, or over 75 years old, or pre-dating the 1984 Act? 
 

3. We seek clarification on the position of museums presenting and interpreting medical and 
health issues showing more recent material (under 100 years old) for which details of exact, 
date, provenance, circumstances such as post mortem etc. are not ascertainable. 

 
4. We seek clarification on the impact of the bill on Museums acquiring or showing more recent 

material licensed under the Anatomy Act 1984. (The Anatomy Museum is licensed under the 
Act but the rest of the Hunterian is not as it does not actively acquire very recent anatomical 
material). The wording of subsection 3 with regard to licensing by the Scottish Ministers refers 
to ‘the body part’ that implies separate licenses for each specimen.  This seems unlikely and 
unworkable but clarification is required here. 

 
5. We suggest that the Bill is over-proscriptive regarding the use of electronically transmitted 

images of bodies/body parts.  The use of such images is of great value in teaching and 
display and whilst due sensitivity needs to be exercised in such use, the continued availability 
of this material is vital for educational purposes. 

 
*Registration/Accreditation is a scheme operated by Museums, Libraries and Archives (MLA) on 
behalf of the government.  Registration/Accreditation is taken as evidence that museums operate to 
nationally accepted standards in a range of functions.  Alison Hems is their prime contact on this 
issue. 
We support the revision of the legislation in this area and accept that aspects of the existing 
legislation were inadequate to deal with issues arising.  It is understood that the intention of the 
amendments in section 5 is to control the more sensationalist display of human remains outwith 
licenced or institutional premises and that bona fide museums may have been unwittingly caught up 
in the legislation. 
 
We hope our comments or suggestions are of use. 
Dr Evelyn Silber 
Director 
 
 

SUBMISSION FROM THE NATIONAL CJD SURVEILLANCE UNIT 

Thank you for your letter of 16th June in which you kindly invited me to submit written evidence in 
relation to the Human Tissue (Scotland) Bill.  The Bill is of direct relevance to my work as in 
Neuropathologist which involves performing autopsies, retaining organs and tissue samples for 
diagnosis and or research (when the relevant authorisation is obtained).  My main research interests 
relate to diseases of the brain and I maintain a brain and tissue bank which provides samples for 
research to other research workers across the world.   
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This Bill is greatly welcomed as it addresses and helps clarify the major issues relating to hospital 
post mortem examinations and the retention and use of tissue samples and organs.  The other 
components of the Bill (donation and transplantation of body parts and the amendment of the 
Anatomy Act 1984) are not directly relevant to my area of expertise and work, but I will take the 
opportunity to comment on these sections.   
 
Part 1 – Transplantation etc 
 
In this section, various references to a “body part” is made although this is not clearly defined.  The 
definition appears to be clarified in the subsequent section on post mortem examinations and this 
definition should be included in this section also for the purposes of clarification.   
 
There are various requirements for authorisation for transplantation described in sections 6 and 7 
which could be clarified in relation to the acceptability of verbal consent for some circumstances 
(section 6(2)) but not for post mortem examination (section 24(2)) this could be helpfully clarified.   
 
Part 2 – Post-mortem examinations 
 
In general, I welcome and approve the definition of post mortem examination for the purposes of this 
Act and I particularly endorse the retention of blocks and slides as part of the medical record (section 
23(3)).   
 
Regarding the important issue of consent, I think it would be helpful to have clarification that 
authorisation for research (sections 23(1 and 2)) should be broad and durable.  This point was made 
in the House of Lords during a discussion of the Comparable Section of the Human Tissue Act. 
 
In section 24(2) the important concept of self authorisation is given its appropriate status.  However, it 
might be helpful to provide a generic form of documentation to be used for this purpose in order to 
avoid difficulties that have been encountered in the past over this particular subject.   
 
In section 25(4) and subsequently (there are instructions as to the various numbers of witnesses 
required which could be helpfully clarified to avoid any confusion.  In the case of children, I note that it 
seems that a child of 12 years or more may nominate an individual to represent a child concerning 
these of post mortem tissues, but there is not an equivalent nomination purpose in section 40 for the 
use of tissue no longer required for Procurator Fiscal purposes.  This seems to be an apparent 
anomaly which should perhaps be reconsidered.   
 
Part 3 – Tissue sample or organs no longer required for procurator fiscal purposes. 
 
I welcome the general principles in this section and would like to comment only on an apparent 
discrepancy between the “approval” required for research on organs (sections 35(2) and 43) as 
appose to research on tissues which does not appear to need “approval” – for example by a 
Research Ethics Committee.  My view is that such approval should be required for tissues as well as 
organs and that a single process would help clarification and implementation of these procedures.   
 
Part 4 – Supplementary Provision 
 
I welcome the clarifications provided in this section, and would only question why an individual who 
has “had a long standing professional relationship with the adult” is appropriate to give authorisation 
in a Procurator Fiscal setting but not apparently for a hospital post mortem examination or for 
transplantation purposes.   
 
Part 5 – Amendment of the Anatomy Act 1984 
 
I welcome the modifications to this Act and it is helpful to understand that these provisions will apply 
across the whole of the UK.   
 
The explanatory notes and memoranda accompanying this document are very helpful and provide 
much useful information.  I hope that these brief comments are helpful and I would like to congratulate 
the Executive on the considerable care that has gone into addressing the major questions concerning 
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the practices covered by the Act over the recent years, and I feel sure that this will both ensure public 
confidence in these important fields whilst maintaining and facilitating biomedical research which is 
required to advance our understanding of human disease processes.      
 
James W Ironside 
Professor of Clinical Neuropathology 
Honorary Consultant in Neuropathology 
 
 

SUBMISSION FROM NHS GRAMPIAN RESEARCH ETHICS COMMITTEES 

Thank you for your letter of 16 June 2005 inviting comments on the Human Tissue (Scotland) Bill.  
The Chairs for the Grampian Research Ethics Committees together with colleagues from Pathology 
have reviewed the Bill and the consensus is that this is now a salient and practical piece of legislation.  
This Bill is seen as reflecting and incorporating the extensive consultations that have taken place over 
the last few years.   
Locally prior to this call for comments the Grampian Research Ethics Committee had sought 
clarification from the Scottish Executive in this area given that the Human Tissue Act 2004 had been 
introduced but only had limited implications for Scotland.  We therefore welcome the clarification 
provided by the introduction of Scottish legislation in the form of the Human Tissue (Scotland) Bill.  
We understand that the use of “surplus” tissue from living people will not be legislated upon in 
Scotland but instead a Health Department Letter (HDL) will be produced.  The terms of this HDL will 
be consistent with the general approach embodied in the 2004 Act and with the Statutory Code of 
Practice on consent which the new Human Tissue Authority is obliged to publish under the 2004 Act.  
We await publication of this letter once the Bill has been passed.    
 
One possible area of concern does remain. At present pathologists have the legal possibility to 
investigate the placenta for possible pathology after delivery of a baby, provided the information 
generated is for the benefit of the mother, even when consent for examination of a still birth or 
miscarriage is denied. The placenta is seen as maternal tissue, and can be investigated legally as 
part of normal care of the mother. However, the placenta is in fact, physiologically, fetal tissue. 
Investigations, especially genetic, may produce information about the father of the fetus, who may not 
have consented to the production of this information.   
 
 
Dr Sheila Simpson – Associate Specialist and Senior Lecturer in Clinical Genetics  
Chair, Committee 2, Grampian Research Ethics Committees 
 
 

SUBMISSION FROM NHS LOTHIAN 

• It is considered very satisfactory that the bill enshrines in legislation the duties of a Scottish 
Minister to promote and support transplant programmes. Even more importantly it is defined that 
there is a duty to promote information and awareness regarding donation of body parts. This 
aspect of the legislation is heavily supported. 

 
• Many of the issues regarding transplantation and post mortem procedures have been separated 

in the legislation. This brings significant advantages and compares well with recent legislation 
south of the border. 

 
• The new bill encourages the concept of ‘Authorisation’. This is consistent for legislation both for 

transplantation and post mortem procedures. It gives primacy to the rights and wishes of the 
individual and therefore slightly downgrades the reflex wishes of closest relatives (often sought at 
the time of tragedy). Therefore this legislation is quite close to ‘opt-out’ without taking the final 
step to something which would be seen as quite controversial. 

 
• The only possible disadvantage of this approach is a scenario in which a potential donor has 

given clear authorisation prior to death for organ donation. The closest relative is completely 
against organ donation and aggressively fights the procedure. Would medical teams be acting 
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‘against the law’ if they were to accede to the demands of the traumatised and emotional 
relative? 

 
• The concept of authorisation is also relatively consistent across the English/Scottish border with 

regard to new legislation recently introduced in the Westminster Parliament. This is sensible 
since the border is not recognised for the purposes of organ donation and transplantation. 

 
• It is not clear from the wording of the bill whether registering on an organ donor national register 

amounts to authorisation i.e a living will. it might be good to clarify this. 
 
• Fairly stringent penalties have been introduced for breaking aspects of the law to do with 

authorisation. This is to be consistent reading across from organ retention and post mortems. 
However, it is accepted that organ donation and transplantation are areas in which there has 
been good practice and it may be seen (by some) that penalties in this area are ‘over the top’. 

 
• Section 7 (50 indicates that ‘unwillingness’ on the part of a potential donor should not be implied 

by lack of authorisation. This concept is supported. 
 
• Section 7 (6) indicates that authorisation (consent in old language) has to be obtained in writing if 

there is no authorisation from the deceased prior to death. I believe that co-ordinators have asked 
for ‘consent’ from relatives by telephone and had 2 individuals witness a telephone conversation. 
This has been done for compassionate reasons to avoid dragging relatives back to hospital at a 
time of tragedy and bereavement. The wording of this new bill would suggest that such action 
would not be allowed in the future. Again clarity may be useful. 

 
• It is noted that preservation to allow the possibility of transplantation is allowed under the new bill. 

this is strongly supported in allowing cannulation and preservation prior to non-heartbeating 
donation. 

 
• It is noted that the scrutiny of live donor transplants will be spread from unrelated procedures only 

to all procedures. Whilst there is no difficulty with this as a principle, it is probably worth stressing 
that resources need to be in place to ensure that there is no administrative delay in organising 
such a live donor transplant. 

 
Alteration to provisions of ‘Anatomy Act’ 
• It would seem that this portion of the new bill enables dissection, reconstruction and trial of new 

procedures in cadaveric preparations but limits public exhibitions of dead material under the 
guise of art or education. This seems to have no major implication and would be supported. 

 
Human Tissue (Scotland) Bill 
 
Implications for the hospital post mortem service 
• The introduction of new post mortem authorisation forms and information leaflets for adults and 

children will be implemented across all Scotland. 
 
• A review of the witnessing arrangements for post mortem authorisation will have to be 

undertaken – note that one witness is required for relatives authorising an adult PM but two are 
required for babies and children up to 16 years. 

 
• The post mortem request form will require replacing throughout the Division since the 

authorisation on the reverse side of this form quotes older Acts of Parliament which will be, or 
are, repealed. 

 
• It will be necessary to provide education for all clinicians on these matters. 
 
• The implications for education and training for pathology will not be entirely clear until the new 

forms are available. I presume that there will be no veto on trainee pathologists undertaking 
hospital post mortem examinations under the supervision of a consultant, as they do at present. 
While it is welcomed that blocks and slides are to be part of the medical record, both for hospital 
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and for forensic post mortem examinations, it may be the intention of the bill to place blocks and 
slides outside training if specific authorisation is not obtained for this. That is the clear implication 
from the wording of the bill relating to the forensic post mortem examinations and the intention 
may be similar in hospital PMs. We might then have to introduce a complicated flagging system 
to indicate those blocks and slides which were available for training as compared with those 
which are not. Up to the present time we have included every case, whether consented for 
education and research or not, as being part of our training programme. We may have to revisit 
that but clarification will be sought. 

 
• It is welcome that blocks and slides will become part of the medical record for hospital post 

mortem examinations (as well as forensic). It is also welcome that any hospital or forensic blocks 
and slides held from before the date on which this bill is enacted are available for all purposes, 
including teaching, training and research. 

 
• There are other issues relating to the forensic post mortem examinations which are relevant to 

our Division but lie outside this legislation. What is of importance to the Division is access of 
trainees to the forensic post mortem examinations for training purposes. 

 
• All of these should become clearer as the bill goes through further debate and will be kept under 

review. 
 
C P Swainson 
Medical Director 

SUBMISSION FROM THE MUSEUMS ASSOCIATION 

The Museum Association (MA) welcomes the chance to respond to these proposals. We are an 
independent membership organisation representing museums and galleries in the UK and people 
who work for them. The Association has over 4,500 individual members and 600 institutional 
members. These institutional members encompass around 1500 museums in the UK ranging from the 
largest government-funded national museums to small volunteer-run charitable trust museums. 
Formed in 1889, it is a not-for-profit charity, receiving no government funding, which seeks to inform, 
represent and develop museums and people who work for them in order that they may provide a 
better service to society and the public. 
 
The Human Tissue (Scotland) Bill is of great concern to museums which use such material. It is also 
of wider interest to museums in general because it raises issues about dealing with collection material 
which is thought to be sensitive for a variety of reasons. 
 
Others have submitted to you more detailed comments on the implications of the Bill for them. The 
MA will not go into such detail. However, in support of our member museums who will be affected by 
this we want to submit the following points which we feel to be important. 
 
The MA acknowledges the sensitivities behind this legislation. We understand that new human tissue 
material coming from anatomised, biopsied or post mortem authorised sources needs regulation 
because of grave public concern over the handling of such material in the past. We welcome this. 
 
However, we also understand the proposed Bill seeks to restrict public access to human tissue and to 
forbid the display of human material. These two proposals impinge on the work of many museums. 
 
The MA is extremely concerned at the implications of the Human Tissue (Scotland) bill and the 
possibility that this Bill may severely restrict the ability of museums to do their job both now and in the 
future. There are two particular issues of concern to museums and which we would like to highlight for 
further discussion towards this legislation. 
 
Firstly, the Bill’s proposals are not clear about the status of material which already exists in 
collections. Existing material, from whatever source, often makes up the bulk of the human tissue 
collections museums have and most of these have been collected over many years. Many museums 
have material from other sources, also sometimes unidentifiable. 
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Secondly, these items very often have little accompanying material and there is often very little 
chance of some material being traced to persons able to give authorisation or to find out whether the 
material has been gathered as a result of specific procedures. 
 
We suggest that these particular circumstances will mean that much museum material will not be 
authorised or licensed for public use. This legislation will narrow what is already allowed under the 
Human Tissue Act which makes all existing human tissue holdings exempt. We think it is a step back 
from museums’ fundamental purpose to make their holdings accessible and contribute to public 
knowledge and understanding. It is particularly puzzling coming at a time when Scotland is looking at 
the whole issue of making access to Scotland’s culture an even more fundamental part of Scottish 
life. 
 
The MA is worried that these restrictions will severely inhibit or forbid the use of existing human tissue 
collections and severely restrict future collecting and use of such collections. They may limit the 
opportunities museums may have to explore this material further and make this knowledge fully 
accessible. We are also very concerned that the legislation should not inhibit or prohibit Scotland’s 
museums from collaborating with UK-wide or international museums and other bodies who may be 
permitted to make human tissue material publicly accessible. 
 
The MA joins other commentators we have spoken with such as Scottish Museums Council, the 
Wellcome Trust and Royal College of Surgeons of Edinburgh in calling for further discussion of these 
issues, greater clarity over the parameters of the proposals and more detailed guidance for museums 
and other places holding human tissue material. The MA would certainly welcome further 
opportunities to explore concerns. 
 
Judy Aitken 
Policy Officer 
Museums Association 
 
 

SUBMISSION FROM RAIGMORE HOSPITAL, DR MARK A ASHTON 

 
My colleagues and I would like to make the following comments on the proposed legislation 
concerning post-mortem examinations; 
 
a) Guidance is required on the disposal of tissue samples or organs taken at the time of an autopsy 
authorised by the procurator fiscal, which after further examination are no longer required for 
procurator fiscal purposes but which are also not required for education, training or research.  Would 
relatives have to be told that these samples/organs are to be disposed of and by what means?  
Should this information, particularly in relation to organs, be given to relatives at the time of the 
autopsy and their views taken into account when dealing with such samples.  This is dealt with in the 
current consent process for hospital post-mortem examinations but there is no equivalent procedure 
for procurator fiscal examinations.    
 
b) There is no specific guidance on the use of photography and photographic records. Is specific 
consent required for the retention of images of a body/organ/tissue sample taken during a post 
mortem examination so that they can be used for education, training or research?     
 
 
Dr Mark A Ashton FRCPath 
Consultant Pathologist 

 
 

SUBMISSION FROM ROYAL COLLEGE OF GENERAL PRACTITIONERS SCOTLAND 

Thank you for seeking our comments on the provisions of this Bill.  RCGP (Scotland) has provided 
contribution to earlier drafts of this Bill, and we welcome the opportunity to provide our further 
considerations. While the Bill is complex, we are glad that the concerns which we raised previously 
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have been addressed and clarifications have been made.  The comments of our contributors relate 
specifically to issues arising from donation and transplantation. 
 
Although it would be controversial, one option which might be considered is that the removal of body 
parts for transplantation should be the default position and those not wishing to have body parts 
removed should have to state this specifically.  
 
The key issue about donation of organs and body parts is informed consent; there will be some adults 
who are not able to understand the implications of this legislation.  In contrast to England, Scotland 
does not have a specified age of consent to organ donation. 
 
It is open to assumption that as the Bill contains no mention of children less than age 12 that children 
less than 12 will never be subject to removal of body parts.  That might have adverse implications for 
research into certain disorders that come on during childhood. 
 
With respect to children between the ages of 12-16, it is suggested that “only a person who has 
parental rights and responsibilities…could give authorisation.”  While in theory this would not be 
problematic, there could be issues if the two parents disagreed.  This becomes even more 
problematic if the two parents are separated. 
 
It would be important to give potential donors (and relatives where appropriate) some idea of the 
length of time that body parts might be retained.  The failure to do that has been one of the concerns 
in the past. 
 
I hope you find these comments of use. 
 
Dr Jenny Bennison 
Deputy Chairman (Policy) 
 
 

SUBMISSION FROM ROYAL COLLEGE OF NURSING SCOTLAND 
 

The Royal College of Nursing (RCN) is the UK’s largest professional organisation and union for 
nurses, with over 380,000 members (36,500 in Scotland). Most RCN members work in the NHS, with 
around a quarter in the independent sector. The RCN works locally, nationally and internationally to 
promote standards of care and the interests of patients and nurses, and of nursing as a profession. 
The RCN is a major contributor to the development of nursing practice and health policy.  
 
Introduction 
RCN Scotland welcomes this Bill and the changes that it proposes to the three main areas that it 
deals with. We are particularly pleased that the Scottish Executive is seeking to strengthen the 
existing system of organ donation through the Bill by making carrying a donor card or putting your 
name on the Organ Donor Register count as authorisations for donation. RCN Scotland supported the 
Scottish Transplant Group recommendation on this approach and we are pleased that the Executive 
has ruled out the alternatives.  
 
RCN members have voted against proposals to move towards a ‘presumed consent’ or ‘opt out’ 
system of donation at our Annual Congress and we remain unconvinced that such a system would be 
able to increase the number of donor organs while also safeguarding the wishes of the deceased. We 
believe that there is still considerable scope for improving the existing system and the changes 
proposed in this Bill will be an important part of that strategy. 
 
Donation and Transplantation 
RCN Scotland strongly endorses the Executive’s policy objectives in relation to this aspect of the Bill 
which are drawn from the recommendations made in the Organ Donation Strategy by the Scottish 
Transplant Group. We believe that ensuring that carrying a donor card or putting your name on the 
Organ Donor Register will count as authorisations for donation is an important step in improving the 
current ‘opt-in’ system for organ donation by ensuring that the wishes of the deceased are respected. 
We would hope that this change would help to strengthen confidence in organ donor cards and the 
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Organ Donor Register and encourage people to either carry a card or join the register and also to talk 
to their relatives about their intentions with regard to donation. 
 
We also agree with the policy intention that where the deceased has not left any specific expression 
of wishes that an approach should be made to the ‘nearest relative’ and would support this being 
defined in terms of a similar hierarchy to that set out in the Mental Health (Care and Treatment) 
(Scotland) Act 2003. While this does happen in the majority of cases at the moment we recognise that 
relatives will not authorise donation in many cases particularly if they have not been made aware 
verbally of the intentions of the deceased beforehand. We therefore strongly support the Executive’s 
commitment to continue with its advertising and publicity campaigns to raise public awareness about 
the importance of expressing their wishes to relatives.  
 
Section 6 of the Bill, on authorisation for the removal of an adult’s body parts, has been raised as an 
issue in relation to how this will be dealt with for adults with incapacity. There appears to be no 
mention of the Adults with Incapacity (Scotland) Act 2000 in the policy memorandum and we seek 
clarification on how authorisation for transplantation will work in the case of an adult with incapacity.  
 
We support the changes being proposed in relation to transplants from living donors and would agree 
that the Human Tissue Authority would be the most appropriate body to undertake scrutiny of living 
donation in order to ensure consistency of approach across the UK.   
 
Hospital Post-Mortem Examinations 
The RCN was closely involved in the response to the Bristol Inquiry and supported the Executive 
when it established the independent Review Group on the Retention of Organs at Post-Mortem in 
2000. We absolutely shared the Executive’s view that changes were required to the underlying 
legislation in order to ensure that such situations could not arise again and are pleased to see the 
necessary changes being brought forward in this Bill.  
 
While we support the Executive in adopting the recommendation of the Review Group to base the 
new legislation on the concept of ‘authorisation’ rather than ‘consent’, we also believe that it is 
essential that more is done to explain to both health professionals and the public the differences 
between ‘authorisation’ and ‘informed consent’.  
 
We support the proposals set out in the policy memorandum on standard authorisation forms. On the 
issue of examinations instructed by the Procurator Fiscal we seek clarification on the last sentence in 
paragraph 44 on page 11 of the policy memorandum: “For the fiscal setting, the Bill extends the 
hierarchy of relatives to include someone who had a long-standing professional relationship with the 
deceased person.” There should be an explanation as to why this extension is being proposed in the 
legislation and whether the potential legal, ethical and professional implications of the extension of the 
scope of professional practice of health professionals in this way have been fully explored. 
 
Amendment of the Anatomy Act 1984 
In our response to the Executive when it consulted on amending this Act last year, RCN Scotland 
stated that we recognised the need for changes in the legislation to reflect changes in both surgical 
techniques and wider societal values. We believe that the legislative changes being proposed in this 
Bill will meet the three principal policy intentions outlined in the policy memorandum. 
 
 
We hope these comments are helpful. 
 
Pat Dawson 
Head of Policy & Communications 
RCN Scotland 
 
 

SUBMISSION FROM SCOTLAND PATIENTS ASSOCIATION (SPA) 

After taking donations and transplantations and sample tissue.  What happens to the parts or bodies 
which are no longer required?  
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These essential conditions MUST be inherent in the bill. We are finding cases where parts or bodies 
are returned to the family some time later causing great distress and the cost of burying a loved one 
long after the death. 
 
We also feel that the age scale for donation 12 upwards is rather low. Do juveniles of this age realise 
what they are agreeing to? 
  
Margaret Davidson 
Chief Executive 
Scotland Patients Association 
 
 

SUBMISSION FROM THE SCOTTISH COUNCIL OF JEWISH COMMUNITIES 

In Halachah, (Jewish Law), the human body and all body parts and tissue are regarded as sacrosanct 
and should always be treated with dignity and respect. One manifestation of this is the requirement for 
quick burial, ideally within twenty-four hours of death. Before that mourning rituals cannot begin, and 
families cannot begin to come to terms with their loss.  This is why Jewish people are anxious to avoid 
any procedure that might cause a delay, such as post-mortem examination. However, Halachah also 
mandates that the immediate saving of life takes priority over other laws, and thus permits organ and 
tissue donation in certain circumstances.  
 
Halachah (Jewish Law) is very complex, and stipulates that each case of possible organ donation 
should be considered individually on its merits. As a general principle, religious Jews will wish to 
consult with a Rabbi before proceeding with organ donation and to feel assured that nothing is being 
done contrary to Halachah. Nonetheless, the Scottish Council of Jewish Communities generally 
welcomes the intention of the Human Tissue (Scotland) Bill. However we would urge that the draft Bill 
should be amended to provide clarification and reassurance on the following points.  
 
Form of the legislation 
We note that the Policy Memorandum accompanying the Human Tissue Bill states (section 4) that 
‘the provisions of the Bill relating to organ and tissue donation take account of … the Executive’s 
policy on organ donation and transplantation as set out in the Organ Donation Strategy for Scotland 
[and] the scrutiny of the existing legislation, the 1961 Act undertaken by both the Scottish Transplant 
Group and the Review Group on Retention of Organs at Post-Mortem’ and that (section 5) both the 
Organ Donation Strategy and the Review Group on Retention of Organs at Post-Mortem ‘called for 
the 1961 Act to be replaced by separate legislation governing organ and tissue donation on the one 
hand, and retention of organs and tissue at post-mortem examination on the other.’  
 
As we have already stated, where there is any possibility of carrying out an immediate life-
saving procedure for a patient, Halachah (Jewish Law) permits burial to be delayed and organs 
and/or tissue to be removed from a body for donation. There are, however, many complex issues 
involved and we would therefore support moves to ensure that the relevant legislation is not subject to 
confusion. We would question why the advice of the above expert review groups has not been 
followed and why the published Bill covers organ and tissue donation and transplantation, post-
mortem, retention of organs at post-mortem and anatomical examination within a single piece of 
legislation. 
 
Duties of Scottish Ministers 
We recognise the importance of organ transplantation in the saving of life, and support 
initiatives to provide information, improve awareness and develop programmes in this regard. 
However, we have some concerns in relation to Part 1(1), ‘It is the duty of the Scottish Ministers to 
promote, support and develop programmes of transplantation [and to] promote information and 
awareness about the donation for transplantations of parts of a human body’, for which there seems 
to be no precedent -  legislation does not lay a similar duty on Ministers in relation to promoting, 
developing and supporting programmes in relation to other recent legislation such as promoting 
charitable activity, promoting family life, the reduction of smoking, developing programmes for the 
management of offenders etc, and it is our view that there is no reason for this legislation to depart 
from the norm. 
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We are concerned that this duty could result in the development of policies which put individuals in a 
very vulnerable state and perhaps approaching death, under undue influence, or lead people to 
believe that they do not have a genuine choice about donating organs or tissue, thus making it harder 
for them to refuse authorisation even if that is their preference. 
 
Non-invasive Post-Mortem Examination 
We would draw the Committee’s attention to the use of non-invasive investigative procedures such as 
MRI scanning. This is already used in NW England as an alternative to some surgical post-mortem 
examinations. As has been the case with other new technologies, the cost of this procedure has 
already fallen significantly, and is likely to continue to fall rapidly leading to its increased use. Given 
the possibility that MRI post-mortems may be introduced into Scotland we suggest it would be 
appropriate for the Bill to make clear that many of its provisions relate only to surgical post-mortem 
examination. It is conceivable that some people might give authorisation for a non-invasive procedure 
whilst not doing so for a surgical post-mortem, and we recommend that the Bill should provide for this 
eventuality, and at very least refer explicitly to “surgical post-mortem” where that is what is intended..  
 
Authorisation 
We support the use of the term ‘authorisation’ as ‘an active decision taken by someone in control’ 
(Policy Memorandum section 40) but have some concern about the view that ‘authorisation’ is 
preferable to ‘consent’ because it ‘can be given even if no information has been provided about what 
is being authorised’ (ibid section 41). We appreciate that some people may not, for example, wish to 
know the detail of a surgical post-mortem examination, but we are uncomfortable with a policy that 
could be used to justify not even attempting to provide adequate information. Whilst good practice 
should ensure that this would not be the case we would prefer that the underlying policy of the Bill 
should unequivocally support the provision of information to the level required by the person or people 
concerned. An example of where this may be of particular importance is in cases where current 
medical practice differs from Halachah (Jewish Law) such as in the definition of death. 
 
Means by which authorisation can be given and withdrawn 
We note that authorisation of the removal and use of a part of an individual’s body for transplantation 
can only be withdrawn in writing, although it can be authorised either in writing or verbally (in the 
presence of two witnesses). Similarly a person can give advance authorisation for a post-mortem 
examination either in writing or verbally (in the presence of two witnesses) but written authorisation 
can only be withdrawn in writing. Verbal authorisation for a post-mortem examination can be 
withdrawn either verbally or in writing.  
 
Bearing in mind the possibility that someone may change his or her mind at any point we believe that 
the procedure for giving and withdrawing authorisation should be made as straightforward as possible 
at any time. This includes when a person may be very ill, perhaps approaching death when they may 
not be able to write or sign their name to a document although able to express themselves verbally. 
We therefore urge that this provision should be altered in the Bill to enable a person to withdraw 
authorisation for organ donation, post-mortem examination and anatomical examination either 
verbally or in writing regardless of how authorisation was originally given. 
 
People who can give authorisation for a child 
In the case of a child under the age of 12 years old the Bill specifies that someone who, ‘immediately 
before the death … had parental rights and parental responsibilities in relation to the child’ can 
authorise the removal of a part of the body for transplantation and/or can authorise a post-mortem 
examination. The Policy Memorandum (Section 50) refers to ‘a parent’ giving authorisation, and 
states that ‘if that parent wishes to authorise a hospital post-mortem examination, it seems 
reasonable that those wishes should not be thwarted … because the other parent cannot, for 
whatever reason, be contacted at the time’.  
 
We would like to draw the Committee’s attention to the Family Law (Scotland) Bill, (Stage 1 report 
published July 2005). It seems probable that the Family Law Bill will widen the range of people with 
parental rights and responsibilities in relation to a child and this may have implications for the Human 
Tissue Bill. For example, as it stands, the Bill would permit anyone with parental rights and 
responsibilities in relation to a child to give authorisation without either parent necessarily having to 
give authorisation – or even having to be asked to do so. We strongly recommend that there should 
be an obligation on the hospital at least to make an attempt to contact both parents and to determine 
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and take account of their views. (In case of disagreement between parents the Policy Memorandum 
(section 50) vests the decision in the hands of the hospital which ‘should be able to take a pragmatic 
decision’. We do not believe that this should be the case, and urge the Committee to consider the 
effect that other legislation might have on this Bill.)  
 
Hierarchy of relatives who can give authorisation for an adult 
We have some concerns over the determination of a person’s nearest relative as set out in the Bill 
(section 45). In particular, we do not believe that age should be the main determinant when there is 
more than one person in a single category of the listed hierarchy. The Policy Memorandum (sections 
27, 55 and 81) highlights the importance of respecting and being sensitive towards the religious views 
of the family. However, as it stands the Bill would allow the eldest child of the deceased adult to give 
authorisation regardless of any objections on religious or other grounds from one or more younger 
siblings. Similarly a step-child of the adult who is older than the adult’s biological child or children 
could give authorisation regardless of any religious objections that they might have. 
 
We are strongly of the view that the Bill should be more flexible in this respect than it is at present in 
order that strongly-held religious beliefs can be taken into account. Further, and in order to respect 
people’s sensitivities at what is necessarily a highly emotional time, we would suggest that if any 
close relative objects to post-mortem examination or donation of organ or tissue on religious grounds 
then the procedure should not go ahead. 
 
Summary 
Halachah (Jewish Law) requires that a person’s body and organs should be treated with dignity and 
respect at all times and we therefore support the intention of the Human Tissue Bill in ensuring that 
proper authorisations are obtained before proceeding with post-mortem examination and/or organ and 
tissue donation and transplantation. We do, however, believe that some parts of the Bill require 
further consideration to ensure that the Policy Memorandum objective of respecting religious views is 
met. 
 
Note: The Scottish Council of Jewish Communities is the representative body of all the Jewish 
communities in Scotland comprising Glasgow, Edinburgh, Aberdeen and Dundee as well as the more 
loosely linked groups of the Jewish Network of Argyll and the Highlands, and of students studying in 
Scottish Universities and Colleges.  
 
In preparing this response we have consulted widely among members of the Scottish Jewish 
community, particularly those involved in the healthcare professions. 
 
 

SUBMISSION FROM UNIVERSITY OF GLASGOW 

The Bill is a pragmatic response to public concerns which reflects QIS PM Standards reports and 
existing high standards of practice nationwide. Key points which met with approval included:  
 

• Protection of samples collected before section 22 comes into force with clear guidance linking 
anonymous non consensual research on DNA from PM archival samples from both hospital 
and Fiscal cases  

 
• .Approval of the preserved link between ongoing research and archival samples.  

 
• Clarification of verbal consent for post mortem requiring 2 witnesses  

 
• .The level of sensitivity shown with respect to the concerns and wishes of the Transplant 

community as well as the donors.  
 
Overall the Bill encapsulates what is already good post mortem practice, therefore implementation is 
unlikely to pose a problem and may even be considered to be more t liberal in some cases than 
current best practice. At the very least, the Bill is ratification of previous guidelines and can be viewed 
as an improvement on the Human Tissues Act 2004 in that it defines and expands on some points. In 
addition, this Bill will compliment the codes of practice for the Human Transplant Authority (HTA) 
currently under consultation, which will devolve that function of the Bill to the English authority.  
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Slight concern was voiced over the need for greater clarity, at an early stage, regarding DNA research 
on PM samples and the concept of possible DNA theft which is currently a reserved matter out with 
the control of the Scottish Executive. Similarly, clarification on the use of surplus or residual tissue 
(from the living) is sought, but we understand that this will be the subject of a later HDL. There were 
also concerns raised regarding whether hospital post mortems will increase or unauthorised referrals 
will be inappropriately made to the Fiscal.  
 
The foregoing concerns were minor points not intended to detract from the overall approval for the 
drafting of the Bill expressed by all who took part in this consultation.  
There is a concern about the lack of consistency of terminology. It will be important that a decision is 
made on whether the term "consent or authorisation" is used throughout all documents relating to 
consent/authorisation for procedures as well as access to the use of surplus tissues and to the 
conduct of post mortems. It will be important that if authorisation is used rather than the English use of 
the term consent, that it is accepted that this carry the same weight in relation to funding bodies and 
ethics committees. This will be particularly important in relation to international trials using tissues.  
 
 

SUBMISSION FROM UNIVERSITY HOSPITAL OF WALES, DR KESHWAR BABOOLAL 

 
I would be grateful if you would take into consideration my views as outlined below. 
 
I have had the opportunity to review the Scottish Human Tissue Bill.  . I believe that the proposed bill 
strikes the right balance between the rights of the individual over their body and the legitimate needs 
and views of society as outlined in the consultative document Human Bodies Human Choices.  The 
Bill clearly identifies and distinguishes the need for a separate legislative emphasis for tissue required 
for transplantation from the use of tissue in other circumstances It is also very reassuring to see that 
transplantation is to be supported and promoted by the Scottish Parliament. 
 
Points to consider: 
 
1.  I agree that authorization should be the appropriate term that is used in the Bill to enable organ 
donation rather than "consent" or "lack of objection".  By using the term authorization the Bill clarifies 
the primacy of the deceased donors wishes in the agreement to donate.  In circumstances where the 
deceased has not expressed a view then a relative can authorize organ donation. 
 
It is not clear to me whether authorization represents an obligation.  I do not believe that a medical 
practioner's duty of care to a patient or family of a patient extends to an obligation to request or 
proceed to organ removal.  I also believe that the views of relatives must be considered in any 
decision to proceed to donation. Again authorization by the deceased donor should not be 
interpretated as an obligation that overrides the views of family members.  Case law in England has 
established that a duty of care is also owed by practioners to family members.  In addition it is 
established in law that the family have a duty to take "possession of the deceased" to bury.  Can this 
duty be suspended by a clinician or other authority against the wishes of the  family for the purposes 
of organ retrieval?  I believe that the Bill itself or Codes of Practice should identify the limits of 
authorization.   
 
2. It is not clear what is the age at which organ donation can be authorized.  My interpretation of 
section 9 of the current Bill is that a child over 12 can authorize organ donation after death.  However 
section 15 1 (2) states that an offence is committed if an organ is removed from a living child.  A child 
is defined as the age of 16.  In England I believe living donation is prohibited below the age of 18.  
Should there not be consistency between living and death and with the rest of the UK?  
 
3. Preservation for transplantation.  I believe this is an important and welcome addition to current 
legislation.  It will be particularly important in non-heart beating organ donation.  I note that only 
minimal interventions are allowed and that these must cease when it is established that authorization 
has not been granted for organ removal.  I believe that the limits of minimal intervention should be 
defined, perhaps in Codes of Practice, since an intervention is being carried out on a deceased 
person before that person's or the family's views are known. It might also be argued that in the 
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absence of these authorizations that such interventions would not be in the best interests of the 
deceased.   
 
4. Trafficking.  I agree that commercial dealings in body parts should be prohibited.  However how will 
current legislation interpret the potential introduction of paired organ donation?  In the proposed 
model of paired organ donation exchange of donor organs is allowed between two incompatible 
donor/recipient pairs such that the resulting pairs achieve compatibility.  Is the offer to exchange 
organs compatible with section 17 (1)?  If a clinician facilitates a paired exchange does that clinician 
commit an offence under section 17(2)?  Again some clarification and flexibility is needed in the Bill to 
accommodate these and other potential developments that will promote organ donation. 
 
5. It is not clear if the Scottish Bill recognises the role of the Human Tissue Authority in England or 
establishes an alternative body in Scotland.  I believe that this there should be consistency within the 
UK with regards to the role of the Human Tissue Authority in overseeing legislation related to organ 
donation in the UK.  The creation of the Human Tissue Authority is a welcome step forward.  It 
establishes the need for an independent authority to oversee organ donation which is of paramount 
importance to safeguard the interests of the donor in living organ donation.  In addition the HTA 
provides a flexible mechanism, through its ability to develop Codes of Practice, to accommodate new 
innovations in transplantation without having to change primary legislation.  This is particularly 
important in medical sciences which evolve rapidly. 
 
 
Dr Keshwar Baboolal MD FRCP LLM 
Consultant Transplant Physician. 
 
 

SUBMISSION FROM ANONYMOUS 

Donation and Transplantation 
 
What legally binding procedures will be in place for adults while alive to instruct that part of their body 
may be removed and used for transplantation , research, education or audit. 
 
I exclude a suspicious or violent death where the Procurator Fiscal has a duty to investigate the 
cause. 
 
Who would signal that an offence had been committed?  The deceased patient can not “The wishes 
of the deceased would need to be honoured” How will this be ascertained? From executors? 
 
Hospital post-mortem examinations 
 
How, where, when and in what legal form would adults while alive and competent to do so instruct 
that no post mortem examination be performed?  
2) that no part of the body be removed and retained for the purpose of examinations that no organ be 
removed and retained  for the purposes of audit, education, training and research. 
 
It is my understanding that the Procurator Fiscal conducts post mortem only into a suspicious or 
violent death. 
 
Tissue samples or organs no longer required for Procurator Fiscal purposes. Why should such organs 
not be returned for burial with the body? 
 
Amendment of the Anatomy Act 1984 
 
This reads to me as an enormous loop-hole. 
 
“Dead bodies and body parts to be used for the purpose of anatomical examination “ without the 
consent of the patient who dies in hospital? Surgical reconstruction? What does this mean? to be 
carried out on bodies and body parts - whose bodies? and without consent?  
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Would allow the removal of organs and parts of organs - without consent?  Health care professionals - 
Who are they? 
 
Do adults in this country have personal autonomy? 
 
1. If not why not? 
 
2 If they do, when will they be enabled by Parliament to make legal provisions for themselves while 
alive and competent to do so.  ???/ The sure and contacts knowledge that hospital authorities e.g. 
clinicians will be obliged by law to ascertain and respect these wishes? 
I propose that reform of the law should enable adults who wish to be buried intact to instruct 
executors (e.g. solicitors) accordingly and in the sure and certain knowledge that hospital authorities 
will be obliged by law to ascertain these wishes and respect them. 
 
 

SUBMISSION FROM PETER G B MCNEILL 

1) These comments are written in answer to your letter of 16 June 2005.  I hope that they come 
within the remit of the letter. 

2) I have already given responses to the papers on post-mortem legislation (15/1/04) and on organ 
tissue donation and transplantation (26/4/04). 

3) On the present bill, I have only two main comments: (A) the modes of execution of the various 
authorisations and withdrawals and (B) interpretation clause or clauses 

4) (A) The modes of execution of the various authorisations and withdrawals. 
5) The accompanying conspectus shows the great variety of modes of executing the authorisations 

and withdrawals.  
a)  It respectfully seems to me that this is an unnecessarily complexity, and may frustrate the 

purpose of the legislation. 
i) These provisions seem unduly difficult for the person giving the authorisation, whereas it 

should be made easy for an ordinary, even an unsophisticated, person to give effect to 
their wishes. 

ii) And it seems unnecessarily difficult for the hospital staff to ascertain which of the many 
permutations have been complied with, for example, whether the particular authorisation 
requires one witness, or two witnesses, or no witnesses.  Surely, it should be made easy 
for the hospital staff to be certain that they have the proper authority to carry out the 
procedure without having to make elaborate inquiry. 

b) My suggest is a simplification and standardisation of the documents, so that, at the time of 
taking the organ or whatever, there is no delay in trying to ascertain if the document is valid. 
i) To that end, I earnestly suggest that we do away with the fraught problem of oral 

authorisation (clauses 6 and 24) before two witnesses. 
(1) Although similar in effect, clauses 6 and 24 have different provisions: for withdrawal, 

one in writing but not signed and with no witnesses; but the other is to be done orally 
before two witnesses. (Also, it may be that section 46(3) of the bill does not accord 
with that difference.) 

(2) If we figure the difficult situation of the hospital staff about to remove a part of a body, 
how are they to know that the authorisation was "expressed verbally in the presence 
of two witnesses"?  And if they were to be satisfied that such authorisation had been 
given, how would they know whether it had been withdrawn?  Who would tell them?  
How long would it take to find out?  How would they know that what they were being 
told was true?  Surely, it is better to provide the certainty and simplicity of written 
authorisation, and abandon the idea of verbal authorisation, which, in any event, must 
surely be a very remote situation. 

ii) Incidentally, the proper designation of document which is not in writing is "oral", not 
"verbal".  Oral relates to word of mouth, whereas, verbal relates to words, whether written 
or not.: see, for example, Walker and Walker Evidence, para 244. D M Walker, Law of 
Contracts, para 13.9. 

iii) In any event, I would suggest that, for the sake of simplicity and certainly, the bill should 
abandon the need for any witnesses at all, either as to authorisation or as to withdrawal. 
(1) Even now, as the bill stands, witnesses are not required in clauses 6, 9, 10, 11, 14 

and 29.  And at the moment, a donor card does not require witnesses. 
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(2) And if there were to be no need for witnessing, potential donors could intimate their 
clear and sufficient written authorisation 
(a) on a donor type card, 
(b) on their records with their GP or 
(c) on their hospital case notes, which is what the patients' council at WGH had 

suggested. 
(3) Even in such a major transaction as giving up a child for adoption, the document of 

consent need not be witnessed: see McNeill, Adoption of Children in Scotland (3rd ed) 
para 5.24. 

(4) And even a holograph which can dispose of a huge estate, need not be witnessed: 
Succession (Scotland) Act 1964, section 32 (as substituted by Requirement of Writing 
(Scotland) Act 1995, section 14(1) and Schedule 4, para 40. 

iv) However, in the clauses of the present bill, where witnesses are required, surely, the 
number of witnesses required should be the same for all situations, in conformity with the 
present law. 
(1) The former law requiring two witnesses has been repealed by the Requirement of 

Writing (Scotland) Act 1995, section 3.  Indeed, before that act was passed, it 
appeared that Scotland was one of the very few countries in the world which still 
required two witnesses. 

(2) Also, a deed which, for example, conveys property worth tens of millions of pounds 
need only be witnessed by one witness. 

v) But if witnessing is to take place, should not there be inserted in the bill words to the 
effect that the witness should append his name and address: see Requirement of Writing 
(Scotland) Act 1995, section 3(1)(b)? 

vi) And clause 46(1)(a)(i) seems to be at variance with the normal rule that a witness is a 
witness to the granter's signature, not to the content of the deed; cf Requirement of 
Writing (Scotland) Act 1995, section 3(7). 

6) Is it too late to suggest that it is over egging the pudding by having any provisions relating to 
withdrawal at all?  We do not have styles of documents for revoking a will, or for withdrawing 
one's agreement or consent to an adoption.  Surely the possible existence of a withdrawal will just 
complicate the work of the hospital staff in ascertaining whether there is a valid authorisation.  
There is an analogy for this in a phrase in one part of the Anatomy Act 1984 where it is provided 
that "If the person lawfully in possession of the body has no reason to believe that the request 
was withdrawn, he may authorise the use of the body in accordance with the request": section 
4(2). 

7) (B) Interpretation clause or clauses 
a) At present in the bill there are a series of rather miscellaneous references to the human body 

and parts of a body. 
i) Although it is stated in the long title that the act is "to make provision in relation to 

activities involving human tissue", tissue is not defined in the bill. 
ii) Sections 4, 15, 18, 31, 33 and 35, taken together, refer to "part of a body", "tissue", 

"tissue sample", "organs". "organs, tissue sample, blood (or material derived from blood) 
or other body fluid", "tissue which is not regenerative tissue". 

iii) And clause 54(1) states that "tissue" includes bone marrow, and 54(2) states that part of 
an organ includes a cornea. 

iv) The corresponding English legislation (Human Tissue Act 2004) refers to gametes, 
embryos, hair and nail. 

v) Lay persons would not readily be able to distinguish these terms, and may be taken 
aback when they learn what is involved. 

vi) Also, for example, lay persons and medical people have different understandings of the 
word tissue.  Lay people see tissue as something minute, such as a piece of skin; 
whereas the medical sense is much wider, "a collection of cells specialised to perform a 
particular function". 

vii) My suggestion is that there be inserted in the bill a generalised interpretation clause or 
clauses defining these medicals terms in a systematic manner. 

viii) Perhaps, respondents from the pathology departments could provide the necessary 
information 

b) A small point: is it intended that different phrases be used when referring to the same thing, 
eg, in clause 1, the words "body parts" appear in the title, whereas "parts of a human body" 
appear in the clause itself? 
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Peter G B McNeill 
 

Human Tissue (Scotland) Bill: written evidence 
SYNOPSIS OF MODES OF EXECUTION 

Section 
Authorisation Withdrawal Notes 

 
Writing Signed Witness Writing Signed Witness  

6 yes no none yes no none  
 or verbal n/a two yes no none Cf 24 

7 yes yes relative yes yes relative  
9 yes no none yes no none  
10 yes yes none yes yes none  
11 yes yes none yes yes none  
24 yes yes none yes yes none  

 or verbal n/a two or verbal n/a two Cf  6 
25(1) yes yes one yes yes one  
25(2) yes yes one yes yes one  

26 yes yes two yes yes none  
27(1) yes yes two yes yes two  
27(2) yes yes two yes yes two  

28 yes yes two yes yes one  
29(1)(a) yes yes none yes yes none adult 
29(1)(b) yes yes none yes yes none child 

37 yes yes none yes yes none  
38 yes yes one yes yes one  
39 yes yes two yes yes none  
40 yes yes two yes yes two  
41 yes yes two yes yes one  

Peter G B McNeill 
4 August 2005 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 3, No. 37 Session 2 
 

Meeting of the Parliament 
 

Wednesday 30 November 2005  
 

Note: (DT) signifies a decision taken at Decision Time. 
 
Human Tissue (Scotland) Bill – Stage 1: The Deputy Minister for Health and 
Community Care (Lewis Macdonald) moved S2M-3627—That the Parliament agrees 
to the general principles of the Human Tissue (Scotland) Bill. 

After debate, the motion was agreed to (DT). 
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Presiding Officer’s Ruling 

14:33 
The Presiding Officer (Mr George Reid): On 

24 November, Patrick Harvie raised a point of 
order at short notice under rule 7.3 with regard to 
a statement made by the First Minister during 
question time earlier that day. I have now had the 
opportunity to examine the matter in some detail, 
and I determine that what was said was part of the 
normal cut and thrust of political debate. I do not 
consider that there has been a breach in this 
instance. 

Human Tissue (Scotland) Bill: 
Stage 1 

The Presiding Officer (Mr George Reid): The 
next item of business is a debate on motion S2M-
3627, in the name of Andy Kerr, on the general 
principles of the Human Tissue (Scotland) Bill. 

14:34 
The Deputy Minister for Health and 

Community Care (Lewis Macdonald): The 
Human Tissue (Scotland) Bill, as members will be 
aware, is the outcome of a process of engagement 
with the public and with health professionals over 
a number of years. It began in part as a response 
to concerns about previous practices to do with 
retention of organs at death and post-mortem 
examinations. The Executive promised new 
legislation to address the issues that those 
practices had raised. That remains one of the 
main aims of the bill. 

The bill modernises existing legislation in a 
number of complex and sensitive areas: organ 
donation and transplantation from both the living 
and the dead; hospital post-mortem examinations; 
the use of tissue samples or organs that are no 
longer required for the procurator fiscal’s 
purposes; and the donation of bodies for 
anatomical examination. The bill’s provisions are 
fundamentally about bringing clarity to each of 
those processes, so that people will know what 
options are open to them and how they can 
express their wishes and have confidence that 
their wishes will be acted on. 

The bill is rooted in a strong process of 
consultation and seeks to respond to the views 
that we have elicited both from health care 
professionals and from the general public, while 
recognising that views sometimes conflict and that 
there is then a need for a balanced judgment. In 
taking the bill forward, we have benefited from 
advice from two expert bodies: the review group 
on the retention of organs at post mortem and the 
Scottish transplant group. Both groups drew 
attention to the shortcomings of the existing 
legislation—the Human Tissue Act 1961—which 
governs both transplantation and hospital post 
mortems. 

The key concern is that the 1961 act deals with 
transplantation and post mortems in essentially 
the same way. Both advisory groups 
recommended that they should be separated in 
any new legislation. Post mortems and transplants 
are very different procedures with very different 
histories, and they give rise to very different public 
perceptions. The structure of the bill allows us to 
reflect those differences in its constituent parts 
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and to put in place provisions appropriate to such 
very different processes. 

The bill starts out from the fundamental principle 
that when people express wishes about what 
should happen to their body after death, those 
wishes should be respected. When people do not 
formally record their wishes, the bill makes 
arrangements for identifying those closest to them 
in life who are therefore most likely to know what 
their wishes were. That principle is described in 
the bill as authorisation. It takes an active, 
deliberate choice to authorise something, which is 
quite different from the principle of consent 
underlying the 1961 act. Obtaining consent means 
establishing a lack of objection to transplantation 
or post mortem, or an absence of opposition to an 
act—almost a double negative—as the required 
grounds for positive action. By contrast, 
authorisation connotes a positive decision made 
by someone who is in a position to choose. I very 
much welcome the Health Committee’s support for 
that concept. 

I believe that the reason why families were so 
upset about previous post-mortem practice was 
not because they were innately suspicious of 
doctors or prejudiced against research; it was 
simply because they were not asked what they 
wanted to happen and therefore felt unable to 
protect a loved one after death. That feeling, for 
obvious reasons, was especially strong when a 
child had died. 

The bill gives authorisation legal force and puts 
penalties in place for non-compliance with 
authorisation requirements, to ensure that proper 
authorisation is obtained and, once obtained, is 
adhered to in detail. That is why the bill has to go 
into a good deal of detail about the formalities 
associated with authorisation. Authorisation has to 
be given properly in each particular set of 
circumstances, so as to be beyond doubt. 
However, that does not mean creating a complex 
of bureaucratic hurdles to be crossed when a 
person knows what he or she wants to do. 

We recognise that many people will have 
already used the national health service organ 
donor register to record their wishes. It is our 
intention that existing registrations on the register 
will be considered valid authorisations under the 
bill. 

Stewart Stevenson (Banff and Buchan) 
(SNP): I recently moved from having a donor card 
to registering online and I found the process very 
simple and easy. However, has the minister 
considered extending the range of information that 
people can put in their registration so that it can 
include the use of their remains post mortem for 
educational purposes? A minority of people, 
including some of my family, have expressed that 
particular wish, but the registration process does 

not currently appear to support the ability to 
register such wishes. 

Lewis Macdonald: The current registration 
process is simple and offers people the 
opportunity to indicate their wish that their organs 
be used for donation post death. We think that that 
is appropriate and that we should keep it simple 
and keep it that way. However, in this context, it is 
worth referring to the electronic health record that 
we expect people to have in future, which will give 
people the opportunity to express their wishes on 
a range of different subjects. Clearly, that is one 
area in which Mr Stevenson’s inquiry could be 
addressed once the electronic health record is in 
place; it should be in place for everyone by 2010. 

The bill focuses on the requirements for 
authorisation rather than the mechanism by which 
that authorisation is recorded. We fully support the 
continuing use of the organ donor register. We 
expect it to continue as one of the main vehicles 
for recording people’s wishes for years to come. 

Mike Rumbles (West Aberdeenshire and 
Kincardine) (LD): I say to the minister that that is 
absolutely right. However, there was a bit of 
confusion in the committee about whether the bill 
would have to be amended at stage 2 to ensure 
that it reflects the Executive’s wishes. 

Lewis Macdonald: We intend to lodge 
appropriate amendments at stage 2 to ensure that 
full cognisance is taken of the register. I will come 
back to that point in the course of the afternoon.  

We acknowledge that people might choose 
other means to record their wishes—I mentioned 
electronic health records a moment ago. We want 
there to be flexibility in the ways that people can 
choose to record their wishes, both now and in the 
future, and that is why we have not specified in the 
bill any particular means of recording a person’s 
wishes. 

In the post-mortem context, the authorisation 
requirements will be reflected in new standard 
forms. The bill’s authorisation provisions will 
therefore be translated into a series of statements 
and tick boxes, along with provision for signing 
and witnessing. The forms will provide complete 
certainty about what has been authorised. In 
particular, they will give families a permanent 
record of what has been agreed. Similar 
arrangements will be made for the other contexts 
in which authorisation is required under the bill. 

The formalities of authorisation for 
transplantation in part 1 of the bill are less 
demanding than those for post mortems in parts 2 
and 3. That reflects the nature of transplantation, 
which is often life saving and often happens 
following the sudden and unexpected death of a 
donor. It also reflects the fact that there has been 
no significant public concern about the 
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circumstances in which transplantation has taken 
place. As we know, that is not always the case 
with post mortems. 

Part 1 deals with transplantation from the living, 
as well as after death. Adults who are capable of 
making their own decision can act freely as living 
donors of tissue if that is what they want to do. 
When they want to donate organs or parts of 
organs, their decision will be subject to 
independent scrutiny. We intend to use the powers 
under section 49 to enable the Human Tissue 
Authority to provide that scrutiny to ensure that no 
financial inducement is involved and that the donor 
has not been subject to any form of coercion. 

When a person lacks the capacity to make 
decisions, there is even more need for protection. 
The bill therefore makes it clear that living children 
are excluded from any form of organ donation. 
That is a deliberate decision, based on the need to 
protect the child. 

Stewart Stevenson: Is the minister satisfied 
that if organs are imported into Scotland for use in 
transplants, we will be able to ensure that financial 
inducements have not been part of the process of 
harvesting the organs that might be thus 
obtained? 

Lewis Macdonald: That is certainly our 
intention, whether it is done in the context of this 
legislation or under more general criminal law, 
which continues to apply. 

Children who are younger than 16 will be able to 
donate only regenerative tissue, which, in practice, 
means that they will be able to donate only bone 
marrow. When they wish to make such a donation, 
that process will be strictly supervised by the 
Human Tissue Authority. Again, I welcome the 
Health Committee’s support for those proposals. 

Roseanna Cunningham (Perth) (SNP): The 
minister will recall that the committee had some 
discussion about the problem of domino 
transplants in relation to children who are under 
16. The irony is that under the proposed rules, a 
spare heart could not be authorised for onward 
use for a third party. Will the minister comment on 
that? 

Lewis Macdonald: I will make my comment, but 
first I tell the member that we consulted separately 
on adults with incapacity, as the members of the 
committee are fully aware. The response to that 
consultation supports our overall aim of applying 
the principles of the Adults with Incapacity 
(Scotland) Act 2000 to the issues dealt with in the 
bill. That means treating adults with incapacity in 
the same way as any other adult so that when an 
adult expresses wishes before losing capacity, 
those wishes should be respected after death. 

Roseanna Cunningham rightly raised the issue 
of domino transplants. We accept that children 
and adults with incapacity should be able to 
donate organs as part of a domino transplant 
procedure, subject to appropriate safeguards. 
Clearly, such circumstances arise only rarely. We 
want to protect the ability to make available for 
transplantation for a third party the healthy organ 
of a child or adult that is replaced as part of a 
wider transplantation. We will define the procedure 
and how it should be safeguarded in the bill as we 
progress. 

We will lodge amendments at stage 2 in relation 
to adults with incapacity and the donation of 
regenerative tissue. Again, that will be subject to 
scrutiny by the Human Tissue Authority, and it is 
consistent with our approach to living children and 
donation. 

Part 5 seeks to amend the Anatomy Act 1984, 
which provides a framework for the regulation of 
the donation of bodies for anatomical examination. 
We are taking the opportunity afforded by the bill 
to update some of the provisions in the 1984 act. 
As a consequence of extending the licensing 
arrangements for the public display of anatomical 
human remains, we recognise that there is a need 
to exempt bona fide museums. That point was 
discussed in committee. We will lodge an 
amendment at stage 2 to achieve that. The Health 
Committee was concerned about whether there 
was an arbitrary rule to safeguard the position in 
relation to remains that are more than 100 years 
old. In fact, the ability to exempt remains of some 
age from the licensing requirement is covered by 
the Anatomy Act 1984. Therefore, no separate 
provision will be required for remains that were in 
place prior to that act being brought into force in 
1988. There will be no requirement for a distinct 
100-year-old rule in relation to the commitments 
that I gave at committee, in which I know that 
members were interested. 

Although the bill is about a number of things, I 
highlight two of our objectives in particular. First, it 
is about restoring public confidence in the post-
mortem examination process. It recognises that 
post-mortem examinations positively benefit the 
health of the living. I hope that this new legislation 
will allow those who were distressed by the 
previous practice of organ retention at post 
mortem to move on, in the knowledge that the law 
is being changed to ensure that future post-
mortem practices will be based on active 
authorisation, which will itself be based on the 
wishes of the individual or of his or her family. 

Secondly, the bill is about modernising the 
legislative framework for transplants and organ 
donation. It builds on public support for transplants 
and allows the authorisation of organ donation in 
the context of strengthening the system of opting 
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in. The bill is intended to boost organ donation 
rates, for the sake of all those who are waiting for 
the new lease of life that a new organ can bring. 

Strengthening and modernising the existing 
system is the correct way to proceed. The lesson 
of Alder Hey is that we should not presume 
consent and that we should encourage 
authorisation. Clearly, that is the purpose and will 
be the effect of the bill. All those changes taken 
together can make a real difference.  

I move, 
That the Parliament agrees to the general principles of 

the Human Tissue (Scotland) Bill. 

14:48 
Shona Robison (Dundee East) (SNP): The 

Scottish National Party is pleased to support the 
general principles of the Human Tissue (Scotland) 
Bill. I put on record my thanks to the people who 
gave evidence to the Health Committee; given the 
complexity of the bill, their evidence was most 
helpful to committee members. I also thank the 
people who sat on the review groups, which were 
the starting point for the bill. 

It is important to separate organ donation from 
organ retention, which all too often end up being 
lumped together. Given the complexity of the bill, I 
am pleased that the Executive took the decision 
not to include its provisions in the Smoking, Health 
and Social Care (Scotland) Bill, because the task 
that we would have faced would have been even 
more difficult than the one that we face today. 

With regard to organ donation, it is crucial that 
the focus is placed on determining the wishes of 
the deceased person and ensuring that those 
wishes are respected. As the minister said, the 
concept of authorisation should ensure that, in 
cases in which they are registered in some way, a 
person’s wishes are respected and that, when no 
such wish is registered, there is a clear process for 
ascertaining any wishes and for seeking 
authorisation through the nearest-relative 
hierarchy. The minister put it well when he spoke 
about a positive decision in favour of, rather than 
an objection to, an act. We very much support that 
principle.  

The Health Committee recommended that 
reference to the organ donor register be made in 
the bill. I recognise that the minister has agreed to 
amend the bill at stage 2 to ensure that those who 
are currently on the register will be deemed to 
have given authorisation under the new system. 
That is very welcome. The hope is that, by 
strengthening the opt-in system, there will be an 
increase in the number of organs being donated in 
Scotland. I know that members across the 
chamber favour a system of presumed consent, 
but I do not believe that that would be the right 

way to proceed, given the need to build public 
confidence in the system. That is an important 
consideration and I do not think that proposals for 
a system of presumed consent would do that. The 
new system should make it easier to ascertain the 
person’s wishes. As we know, most people want 
to donate their organs. Alongside the change in 
legislation, a public awareness campaign will be 
crucial to encourage more people to register their 
wishes and to discuss them with family members.  

There was a fair amount of discussion in the 
Health Committee about parental authorisations 
for children. The bill provides that, in the case of 
the death of a child under the age of 12, it is up to 
the person who, immediately before the death, 
had parental rights and responsibilities and so can 
authorise organ donation, hospital post mortem or 
the use of samples that are no longer required for 
the procurator fiscal’s purposes. If there is a 
dispute between parents about the authorisation of 
a post mortem on the body of a child or about the 
donation of organs, the bill allows clinicians to 
proceed with the intervention.  

The ministers will be aware of the evidence from 
Professor Sheila McLean of the review group on 
the retention of organs at post mortem, who said 
that, if there was a dispute between parents, 
“a post-mortem should not go ahead”.—[Official Report, 
Health Committee, 8 September 2005; c 2105.] 

When asked about that situation, the Deputy 
Minister for Health and Community Care said that 
“clinicians, when faced with a position in which two parents 
took different views, might well take the safer option of not 
proceeding.”—[Official Report, Health Committee, 25 
October 2005; c 2314.] 

He also noted that the bill allows clinicians 
discretion in that respect.  

Given the sensitivities around the issue, and in 
order to protect clinicians who might be caught in 
the middle of a very difficult situation, I support the 
Health Committee’s call for clear guidance on how 
disputes between parents should be handled. We 
need clarity on that. Further guidance on how the 
needs of looked-after children are to be 
considered in cases of a dispute between the 
responsible local authority and either parent would 
also be appreciated.  

Concerns were expressed about the late 
withdrawal of authorisation for organ donation, 
which could obviously put the recipient at risk. 
Further consideration needs to be given to such 
situations. I welcome the minister’s commitment in 
that regard and his willingness to consider lodging 
an amendment at stage 2 to provide clarity on the 
matter.  

The rules for living donation as outlined in the 
bill are sensible. They include a prohibition on live 
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donation, with the exception of regenerative 
tissue, for those under the age of 16, the purpose 
of which is to protect against the possibility of 
coercion. I welcome the further clarification on 
domino transplants that the minister provided in 
his speech.  

There are continuing concerns over what 
constitutes tissue and what is an organ. We had 
some discussion of that question in relation to the 
liver. I know that there has been clarification on 
that: a liver is to be treated as an organ, rather 
than as regenerative tissue. However, other parts 
of the body, such as skin—my colleague 
Roseanna Cunningham will go into the issue in 
more depth—could be regarded either as an organ 
or as regenerative tissue. The details need to be 
clarified so that there is no confusion.  

Concerns about hospital post mortems arose 
from what can only be described as a breach of 
trust on the part of some people in the medical 
profession who failed to respect the rights of 
parents in situations in which clear authorisation to 
remove organs from deceased children was 
lacking. Having listened to harrowing accounts 
from parents in my constituency, I think that it is 
essential that the bill provides the required 
reassurance to parents and others who find 
themselves in such traumatic situations. It is fair to 
say that procedures have already changed in the 
wake of Alder Hey and other scandals, but it is 
crucial to frame such changes in legislation. 

The concept of authorisation also applies to 
hospital post mortems and can be a complicated 
matter, given the different standards of 
authorisation required in each case. There is a risk 
of confusion, so public awareness and 
professional training will be essential. Clear and 
explicit procedures for authorisation are required 
and I back the committee’s recommendation that 
consideration be given to having a separate form 
in respect of children under the age of 12 years. 

The penalties for a breach of the procedure are, 
quite rightly, severe. They must be, to restore 
public confidence and reassure the public that 
such scandals will not happen in future. 

There has been some debate on the issue of 
post mortems that are carried out by the 
procurator fiscal. It would be difficult to apply the 
concept of authorisation to circumstances in which 
forensic procedures were required. However, 
improvements can be made to the way in which 
families are treated and kept informed. I am aware 
that the Crown Office and Procurator Fiscal 
Service has taken action on that. 

The bill also deals with reform of the Anatomy 
Act 1984. There is a need to ensure that human 
body parts are not displayed for what would be 
regarded as purely entertainment purposes, but 

are treated with a degree of respect. However, 
people are concerned about the need to ensure 
that bona fide museums are not affected and are 
exempt from a licensing requirement. The 
minister’s clarification on that is welcome, as is the 
clarification on the 100-year cut-off date. 

There is little that divides us on this issue; we all 
support the Executive’s intentions. However, we 
need to see from the minister a willingness at 
stage 2—of which we have had an indication 
today—to address some of the concerns that, 
having listened to the evidence, the Health 
Committee raised. I look forward to further 
discussions on those matters at stage 2. 

14:57 
Mrs Nanette Milne (North East Scotland) 

(Con): Together with my fellow members of the 
Health Committee and everyone who gave 
evidence to us, I welcome the bill and support its 
general principles, particularly the provision of 
separate legislation governing organ donation and 
the retention of organs and tissue at post mortem, 
as recommended by the Scottish transplant group 
and the review group on the retention of organs at 
post mortem. 

It is crucial that the wishes of deceased people 
and their families are safeguarded in this day and 
age and that families in future are spared the 
distress suffered by others in the past when the 
organs of their loved ones were retained at post 
mortem without their knowledge or permission. 

I welcome the new framework for organ 
donation and transplantation, post-mortem 
examinations and the associated removal, 
retention and use of body parts. 

I agree with the Health Committee that there are 
areas in which the bill could be improved and in 
which action will have to be taken to support its 
effective implementation. I hope that the minister 
will respond positively to the committee’s 
recommendations. 

I welcome the concept of authorisation for organ 
donation and transplantation and for hospital post-
mortem examination, because an active decision 
by those concerned should better respect in death 
the wishes of the deceased. However, I share the 
concern of a number of witnesses that the 
requirements for authorisation in the bill differ 
depending on the activity being undertaken. As the 
British Medical Association has pointed out, it is 
absolutely essential that doctors are clear about 
the requirements. Setting different criteria means 
that there is a risk of confusion and inadvertent 
breaches of the law. 

It is particularly important that there is a clear 
understanding of what is being authorised for 
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hospital-based post-mortem examinations and that 
sound information is provided to all those involved 
in the process. The draft authorisation forms that 
the Executive has drawn up are sufficiently explicit 
to allow separate authorisation for the full range of 
procedures and purposes contained in the bill and 
the form for adults is quite straightforward. 
However, the form for post mortems involving 
babies or children is complex and needs to be 
simplified. I hope that the Executive will accept 
that and will draw up separate forms for those 
aged under 12 and those aged over 12, for the 
benefit of those who are being asked to give 
authorisation. It is also important that appropriate 
information, guidance and support are available 
for bereaved families who are facing the decision 
on whether to authorise procedures in respect of 
their deceased child. I trust that the Executive will 
ensure that that happens in practice.  

On organ donation and transplantation, I 
commend the bill’s intention to promote, support 
and develop programmes of transplantation. I also 
note that the director of Spain’s national transplant 
organisation has said that the most important 
factor in identifying organ donors is not having an 
opt-out system but having a person in hospitals 
who is responsible for identifying possible donors. 
With the legislative changes that the bill proposes 
and appropriate public awareness-raising 
campaigns, I would hope that the rate of organ 
donation in this country would increase without the 
need for an opt-out policy such as exists in Spain 
and some other European countries.  

The bill’s intention is that, if an individual carries 
an organ donor card or is on the NHS organ donor 
register, that will be regarded as authorisation and 
relatives will not be able to veto their intentions. 
Self-authorisation can be written, verbal or 
electronic and I am pleased that work is being 
done to put in place the necessary safeguards to 
enable us to ensure that the registrations are 
authentic.  

Committee witnesses have expressed concern 
about people who object to organ donation or 
hospital post-mortem examination and about the 
fact that there is no adequate means of ensuring 
that their wishes are respected. That also applies 
to people who are willing to donate some organs 
for transplantation but not others, such as 
corneas, which quite a lot of people are reluctant 
to donate.  

I agree with the committee that the absence of 
fail-safe mechanisms to allow people to record 
their wishes, be they positive or negative, is a 
cause for concern that the Executive should 
consider. In particular, the bill should make 
reference to the NHS organ donation register, and 
consideration should be given to establishing a 

register of people who specifically do not wish to 
be organ donors. 

On transplants involving live donors, it is 
important to safeguard against coercion, 
particularly with regard to vulnerable people, such 
as children and adults with incapacity. Therefore, I 
am in agreement with the bill’s prohibition of living 
donation by children under the age of 16, except in 
relation to regenerative tissue. I also agree with 
the Scottish Council on Human Bioethics that the 
provision should apply to adults with incapacity 
who have never had capacity. I was pleased to 
hear that the Executive will take into consideration 
the prohibition’s impact on domino transplants 
involving children under 16 because, as it stands, 
the bill could result in a healthy organ, such as a 
heart from a child who has received a heart and 
lung transplant, being wasted.  

The bill’s provision to allow mature children over 
the age of 12 to authorise organ donation for 
transplant after their death or to give advance 
authorisation for a hospital post-mortem 
examination was generally supported by 
witnesses, provided that the children are given 
adequate information and support when they 
make such decisions. I hope that the minister will 
commit the Executive to giving specific guidance 
and training to the relevant medical professionals 
on that sensitive issue.  

It is extremely important that the public be made 
aware of any new systems that are put in place. 
There will have to be an adequate public 
awareness programme, coupled with professional 
training for those who are involved in the system. 
Such public awareness raising will have to be 
done on an on-going basis, even though that will 
be costly, with repeated campaigns over time to 
ensure that successive organisations understand 
the systems that are in place for organ donation 
and post-mortem examination. Such things can be 
forgotten as time passes. 

On the updating of the Anatomy Act 1984, in 
respect of anatomical examination and the public 
display of anatomical specimens, the minister’s 
commitment to amend the bill to take note of the 
concerns of bona fide museums is welcome. I 
hope that the Executive will acknowledge the need 
to collaborate with the museums and other 
relevant institutions to further clarify the practical 
implications of the bill.  

There are some other concerns that I share with 
the committee, but suffice it to say that given that 
those that I have not mentioned, as well as those 
that I have, will be considered and, I hope, dealt 
with during the later stages, I am happy to accept 
the general principles of the bill on behalf of the 
Conservative party and to support the motion. 
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15:04 
Euan Robson (Roxburgh and Berwickshire) 

(LD): I welcome this bill on behalf of the Liberal 
Democrats. It modernises and clarifies legislation 
in the areas of organ and tissue donation, 
transplantation and hospital post-mortem 
examination and deals with deficiencies in the law 
in the difficult area of the use of bodies and body 
parts.  

As others have said, the bill is intended to repeal 
and replace the Human Tissue Act 1961, to 
amend the Anatomy Act 1984 and to amend and 
incorporate certain provisions of the Human Organ 
Transplants Act 1989. It is worth noting that, 
instead of three acts, there will be just one point of 
reference for people to consult. That alone is a 
considerable benefit. 

I will say a few words about the three main 
areas, but first I acknowledge the work that was 
undertaken by the Scottish transplant group and 
the review group on the retention of organs at post 
mortem. The minister mentioned that work, which 
was indeed valuable. The Executive’s policy for 
the bill develops the organ donation strategy for 
Scotland, which was published in 2002. 

It is vital to recognise the figures that the BMA 
and others have set out. They show that, in the 
year ending March 2005, 52 Scots died while 
waiting for an organ transplant. That figure 
contrasts with the figures from studies that show 
that, even though the public overwhelmingly 
support organ donation, only 25 per cent of people 
in Scotland have signed the organ donor register. 
That is the highest percentage in the United 
Kingdom, yet some 700 people are still awaiting a 
transplant. 

The Executive’s policy memorandum clearly 
shows that the number of relatives who refuse 
organ donation in cases in which the deceased’s 
wishes are unknown has risen in recent months, 
perhaps as a result of adverse publicity. There are 
two ways to increase the supply of organs—
presumed consent and authorisation. It is 
immensely important that we increase the supply 
of organs and doing so must be one of the primary 
purposes of the bill. 

Presumed consent is not the answer. I 
understand that a number of European countries 
operate on the basis of presumed consent, or 
versions of it, with people opting out rather than 
opting in. However, authorisation or self-
authorisation is far preferable. The wishes of the 
deceased should be respected without a family 
right of veto. The reason why authorisation or self-
authorisation is important is, as Shona Robison 
mentioned and as my colleague Mike Rumbles will 
mention in more detail later, that it will re-establish 

trust after some difficult experiences in recent 
years. 

Brian Adam (Aberdeen North) (SNP): Does 
the member agree that, although we have 
problems with the trust between patients and 
medical staff, there is a danger that we will not 
have enough properly trained medical staff if we 
go too far down this route? Their competence 
might be called into question because there will be 
too few hospital post mortems—and a knock-on 
effect on forensic post mortems—so we will not 
have the pathologists to do the work. 

Euan Robson: I will say something about 
pathology later in my remarks, but I entirely agree 
with the member. The point that he makes is 
another reason for increasing the supply of 
organs. 

As Nanette Milne said, the Executive should will 
the means to achieve higher levels of self-
authorisation. I welcome the minister’s 
commitment to do that and I welcome his 
agreement that it is right to ensure that those who 
are currently on the NHS organ donor register 
should be recognised under the bill and should not 
have to reregister. Clarity was needed on that 
point but the minister provided it today. 

I turn to the regime for tackling the trafficking of 
organs. The proposals are welcome and the fines 
seem to be appropriate for what is a particularly 
gruesome activity. I particularly welcome the 
references in section 17 to those who negotiate or 
initiate that activity, who will henceforth 
unequivocally be included in the legislation as 
committing an offence.  

Does the minister envisage an appeals body or 
appeals to ministers when exceptions to 
regulations under section 15 apply? The Human 
Tissue Authority might be an appeals body—it is 
referred to—but it would help if he envisaged 
simply a reference to ministers or to a separate 
body. 

I appreciate the work on hospital post mortems 
that the independent review group on the retention 
of organs at post mortem did. The bill provides 
appropriate parameters. I will not dwell on 
particular aspects of part 2, save to say that the 
policy aspiration has been fulfilled. Having been in 
this awful situation, I whole-heartedly endorse the 
aim of placing the sense of control in the hands of 
parents when the post mortem of a baby or child is 
considered. Such a time is difficult and stressful. 
The point about guidance when a dispute arises is 
valuable. At such a sensitive time, difficulties may 
exist between parents, so guidance for clinicians 
would help. I also endorse Mrs Milne’s point about 
counselling and advice for bereaved parents. 

I note that the committee had several concerns 
in relation to part 3, particularly about the need for 
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improvements in the Procurator Fiscal Service, 
which are important, and for amendments on 
museums—I thank the minister for saying that he 
would lodge those. I was particularly struck by 
Professor Jeanne Bell’s oral evidence to the 
committee on the training and research 
opportunities for pathologists. That relates to what 
Brian Adam said. It would be good to hear how the 
minister thinks that those difficulties could be 
clarified and how that work will be fully supported 
and enhanced in the light of the bill. 

The bill is an important and substantial piece of 
legislation. I welcome it whole-heartedly and have 
no hesitation in commending its general principles 
to the Parliament. 

15:13 
Eleanor Scott (Highlands and Islands) 

(Green): First, I declare that I am still a member of 
the British Medical Association. 

The Greens very much welcome the bill. I am 
grateful to the Health Committee for its stage 1 
report—all however many pages of it—to all the 
people who gave evidence and contributed to the 
report’s production, to the Scottish Parliament 
information centre for three useful briefing 
documents and to all the organisations and 
individuals who contacted members about the bill. 

We support the bill’s intention to give greater 
clarity to the law on hospital post mortems and to 
make clear the difference between consent to post 
mortem and consent to organ retention. The bill 
uses the term “authorisation”, rather than 
“consent”, given the difference between the 
situation that it deals with and the usual 
circumstances in which consent for medical 
procedures is sought. I agree with that helpful 
distinction. 

It also helps that the bill sets out the hierarchy of 
people who can authorise procedures in terms of 
their relationship to the deceased person, but a 
few issues could arise in practice, such as when 
people who are in the same place in the hierarchy, 
such as children, have differing views. I hope that 
the position can be clarified, perhaps in 
regulations rather than in the bill. That will be 
crucial when parents have differing views about a 
deceased child. I support the committee’s view 
that guidance is needed on such disputes, which 
will need sensitive handling. 

One matter on which I am not quite convinced is 
the arbitrary threshold of 12 years of age for 
mature minors’ ability to make decisions with 
regard to post mortems and organ donation. The 
threshold is rather out of line with the current 
situation in respect of consent for medical 
treatment. Having an arbitrary threshold that is 
defined by maturity is not helpful. 

In general, I welcome the improvements that the 
bill will make to the current laws on organ 
donation, but I was a bit disappointed that the 
committee and the Executive remain unconvinced 
by the arguments for moving to presumed consent 
to organ donation after death. As we have heard, 
there are currently simply not enough donated 
organs to meet the needs of those who require 
transplants. We have seen from the BMA’s 
briefings that between April 2004 and March 2005, 
52 Scots died while on the list for transplants—
Euan Robson mentioned that. The figure does not 
include those who died before they were put on to 
the list. We know that the incidence of renal 
disease, for example, is likely to increase with the 
increase in type 2 diabetes, so we can expect 
more people to require renal transplants, and we 
know that a large majority of people—90 per cent 
in a United Kingdom study—would want their 
organs to be used after their death, only a small 
proportion of whom get round to putting their name 
on the organ donor register. 

Yesterday, I carried out a small straw poll 
among a group of 14 well-educated adults at our 
Green group meeting of members and staff. Of 
those 14 people—who have a high level of 
awareness—only two or three had got round to 
putting their name on the organ donor register. 
Many had organ donor cards, but did not know 
where they were—I include myself among those 
people; I was also one of those who had not got 
round to putting their name on the register. One 
person produced a rather dog-eared donor card 
from their pocket. All of them want their organs to 
be used after their death. I do not think that that 
group is atypical. Many people out there would like 
their organs—and perhaps those of their 
relatives—to be used, but have never got round to 
doing anything about it, although they have always 
intended to do so. 

The time has come for a change from an opt-in 
system to an opt-out system. I support John 
Farquhar Munro’s proposal for a member’s bill on 
that. I realise that extensive publicity would be 
needed in advance of such a change, but 
extensive publicity will be needed for an opt-in 
system anyway if we are to come close to meeting 
the need for donated organs. 

The system that the BMA has proposed, 
whereby relatives would be informed that the 
deceased had not opted out of organ donation but 
would be given the chance to object either 
because they know that the deceased was 
opposed to their organs being used or because 
distress would be caused to relatives, is a good 
enough safeguard. 

Mike Rumbles: Is the member aware of the 
evidence that John Forsythe of the Scottish 
transplant group gave to the Health Committee? 
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The Health Committee’s report states that he 
“suggested that there is little evidence from international 
experience that changing to a presumed consent system 
produces a major change in levels of donation.” 

That is really not the issue. 

Eleanor Scott: It is difficult to extrapolate things 
from one country to another. There may be 
different levels of publicity in different countries, 
and different systems for requesting organ 
donation may pertain in hospitals. I am prepared 
to be convinced, but I think that changing to an 
opt-out system would be better than the current 
system in which there must be a specific request 
to use the deceased relative’s organs. I recognise 
the minister’s and the committee’s commitment to 
increasing organ donations, but we should 
reconsider the system. 

I do not have much time to deal with the other 
parts of the bill, but I would like to say something 
about organ donation from living donors. I endorse 
the committee’s general support for the bill on that 
matter, but I have concerns about domino 
transplants—which Roseanna Cunningham 
mentioned—which could result in the waste of 
potentially life-saving organs. I was reassured by 
the minister’s response on that and on issues 
relating to adults with incapacity, which he also 
mentioned. However, I do not have enough time to 
go into such matters. 

On changes to the Anatomy Act 1984, I 
welcome the minister’s commitment to work with 
museums and other institutions on the display of 
bodies and body parts. It is crucial that people who 
have a genuine educational purpose are not in any 
way put at a disadvantage by the proposed 
legislation. 

Finally, I will pick up on an issue that Brian 
Adam raised. I am a bit concerned that pathology 
is liable to become the most punishable branch of 
medicine and about the effect that that might have 
on the supply of pathologists. I realise why the 
proposals have been brought into the bill and the 
intention behind them, and I understand the 
situations with which they are intended to deal, 
which should never occur again. 

Brian Adam: Is not it true that, although the 
pathologist will be punished, the person who 
sought and received the authorisation will be 
someone completely different? Why should the 
pathologist be punished if the mix-up is someone 
else’s responsibility? 

Eleanor Scott: There are many situations in 
which the buck stops with somebody who may not 
have carried out the act but who must, ultimately, 
bear the responsibility. There are anomalies. I 
want to ensure that there is a supply of 
pathologists to carry out forensic pathology, as 
Brian Adam said; I do not want pathology 

suddenly to become an unattractive medical 
career. 

I support the principles of the bill on behalf of the 
Green party. 

15:20 
Janis Hughes (Glasgow Rutherglen) (Lab): 

One of the difficulties in speaking to a stage 1 
report of which the committee was broadly 
supportive is the fact that other committee 
members have already said what I wanted to say. 

Even at stage 1, the bill has not been an easy 
one to consider, although the Health Committee 
broadly supported the bill at the end of its 
deliberations. There are a host of sensitive issues 
to consider, and we are all aware of the need to 
respect conflicting opinions on the bill. I thank 
those who gave evidence to the committee at 
stage 1, especially those for whom that was an 
emotional experience. The Executive should be 
congratulated on producing the bill. Although the 
evidence that we took was wide-ranging in its 
content, much of it focused on organ donation, 
and that is mainly what I will speak about. 

Most of us accept that the current shortage of 
organs necessitates the consideration of a new 
approach—members have already mentioned 
that. I worked in a renal unit for 11 years and saw 
at first hand the difficulties that are faced by those 
who suffer renal failure and the often 
heartbreaking wait for a suitable donor. Although it 
is heartening to see new advances in medicine 
allowing more living donor transplants to take 
place, that is not an option for many people. For 
many other people, life on the transplant waiting 
list is a long and arduous experience. Therefore, it 
is vital that the Executive does more to raise 
awareness of the importance of organ donation.  

I congratulate the BBC on the work that it did 
recently in its donation campaign, which sought to 
highlight the chronic shortage of donors in the UK 
and some of the problems that are faced by those 
who are waiting for transplantation. The Executive 
has launched several high-profile campaigns that 
urge people to become donors, yet we continually 
hear that, although surveys show that 90 per cent 
of people support organ donation, many are not 
registered donors. As Eleanor Scott said, although 
it is easy to register as a donor, many people still 
have not taken that step. 

As Shona Robison suggested, if we are to 
accept that presumed consent is not the right step 
to take at the moment, we must do more to turn 
the support for organ donation into action. 
Organisations such as the Driver and Vehicle 
Licensing Agency and the UK Passport Service 
routinely send out information on how to join the 
register, as do companies such as Boots, which 
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includes the information on application forms for 
its advantage card. I would like that practice to be 
widened out. I hope that the Executive will work 
with organisations in the public and private sectors 
to ensure that the wider public realise how simple 
it is to register as a donor. 

I welcome the important commitment that the 
minister gave at stage 1 to lodge an amendment 
at stage 2 to ensure that people who are currently 
registered on the NHS organ donor register will be 
treated as though they have expressed 
authorisation for the purposes of the bill. The 
requirement makes it all the more important that 
we encourage more people to register as potential 
donors. 

During the stage 1 deliberations, one of my main 
concerns surrounded parental authorisation for 
post mortems on children. Shona Robison has 
detailed the potential problems that we identified. 
A host of difficulties could arise, so it is vital that 
the Executive ensures that there is clear and 
widely available guidance on how disputes 
between parents should be handled. As we heard 
from some of the clinicians who gave evidence to 
the committee, the position in the bill is not as 
clear as it could be. More guidance needs to be 
produced on the issue. 

Similar problems are associated with adults who 
have left no specific expression of wishes. 
However, the bill establishes a clear nearest-
relative hierarchy that is underpinned by the 
principle that the wishes of the deceased must 
remain paramount. Again, it is incumbent on the 
Executive to ensure that that hierarchy is fully 
explained to the public.  

I fully support the bill’s provisions on 
authorisation powers for children who are aged 12 
and over. If a child is considered capable of 
expressing their wishes, they should have the right 
to do so. As with other aspects of organ donation, 
and perhaps even more so in this case, we must 
ensure that children are given adequate 
information and support when making such 
decisions.  

Passing the Human Tissue (Scotland) Bill was 
never going to be easy, but the Executive should 
be commended for introducing it. The move to a 
more positive authorisation system will increase 
the availability of organs for transplantation. The 
committee felt strongly that ministers must ensure 
that they promote information and awareness 
about the proposed new systems. Whether that 
information is on the donation of body parts for 
transplantation or post mortems, it is vital that we 
make the public aware of their rights and 
responsibilities and provide the necessary 
guidance, support and information.  

The bill is positive, and it is imperative that the 
Executive continues to work to persuade people of 
the need to register as donors. I hope that the 
minister will take that point on board. I urge the 
Parliament to support the bill’s general principles.  

15:26 
Roseanna Cunningham (Perth) (SNP): I echo 

Janis Hughes’s frustration at the fact that often in 
these debates, by the time we speak, what we 
want to say has already been said. 

I hope that members will take the stage 1 report 
as read. Rather than doing yet another Cook’s 
tour, I will focus on two major themes. The first 
concerns what the bill is not about. As has been 
said, it is not about presumed consent. At stage 1, 
I was struck by the evidence of Dr Calum 
MacKellar from the Scottish Council on Human 
Bioethics. We have heard a lot about Alder Hey 
today; Dr MacKellar highlighted that what had 
happened at Alder Hey was, if nothing else, a form 
of presumed consent gone badly wrong. In that 
and in subsequent high-profile cases, it was 
patently obvious that consent was a very emotive 
issue that could not simply be swept aside. Some 
people, including a minority of committee 
members and the BMA, would have preferred it if 
the Executive had opted for the presumed consent 
route. However, I note that the Royal College of 
Nursing does not share that view. I understand the 
logic of the proponents of presumed consent, but 
my view is that a moral imperative does not 
necessarily mandate a legal imperative, which is 
what we would be doing if we went down that 
road. 

Proving a negative is notoriously more difficult 
than proving a positive. Even in the context of the 
bill, committee members discussed the possibility 
of setting up a non-donation register, as Nanette 
Milne mentioned. That would have been an 
absolute necessity with presumed consent. I carry 
an organ donor card. I want my organs to be used 
to help others in the event of my death—perhaps 
that declaration is a form of authorisation under 
the bill. I have made that known to those closest to 
me, who will be asked to make a decision if that 
time comes. I would absolutely hate it if I thought 
that they would be bound by that when my distress 
was over but theirs was just beginning.  

At a time when many people tell us in various 
surveys that they have no objection to donation, 
the lack of people registering to donate is a big 
issue. The same people tell us that they do not 
object to increased taxes, but are not so keen to 
vote for them when it comes to the crunch. 
Perhaps we should be a little careful about 
distinguishing between what people tell us and 
what they really feel. 
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The capacity to authorise provoked an 
interesting debate. We need to keep firmly in mind 
the fact that there are two distinct issues: live 
donation and post-mortem donation. The bill 
defines a child as a person under the age of 16. A 
child cannot authorise live donation but, if they are 
over 12, they can authorise post-mortem donation. 
Sheila McLean of the review group suggested that 
the qualifying age for live donations should 
perhaps have been 12 rather than 16. Most 
committee members were instinctively opposed to 
that, principally because it was felt that young 
people might be pressured too easily, particularly 
in a closed and emotional family situation. As a 
result, we felt that the bill was right to protect those 
children. 

Members have already referred to two specific 
issues that arose during our stage 1 consideration. 
Under section 15, it is an offence to remove 
“an organ, part of an organ, or any tissue which is not 
regenerative tissue, from the body of a living child intending 
that it be used for transplantation”. 

Given that live liver transplants are possible partly 
because of the organ’s regenerative properties, 
one might have thought that the bill would have 
allowed for under-16s to donate a portion of their 
liver. As the public announcement came too late 
for the committee to take any evidence on the 
matter, I, on the committee’s behalf, raised it with 
the minister, who clarified in writing that 
“Children under the age of 16 would simply not be eligible 
for consideration as donors”. 

Indeed, he has restated that position this 
afternoon. 

In that instance, the distinction between organ 
and tissue is clearly important. However, the only 
reference to definitions of tissue and organ in the 
interpretation section of the bill is that 
“‘tissue’ includes bone marrow”. 

John Forsythe of the Scottish transplant group 
suggested that we would all be 
“comfortable with … a piece of skin … being 
transplanted”.—[Official Report, Health Committee, 8 
September 2005; c 2103.] 

If so, such definitions and distinctions must be 
clarified. After all, because the skin is itself an 
organ, under the minister’s interpretation, an 
under-16 could not provide skin for 
transplantation, however small the piece in 
question. I am not sure that that is really the 
intention. 

Another anomaly arises in the context of domino 
transplants, which took some committee members 
a little time to sort out. In such situations, a heart-
lung transplant from patient A to patient B results 
in a spare healthy heart from patient B being 
available for a possible onward transplant into 

patient C. The committee did not think that it made 
sense that, in such a rare situation, patient B could 
not authorise the use of the spare heart if he or 
she was under 16. The alternative is simply to put 
the heart in the bin, so I am glad that the minister 
has stated that he intends to sort out the matter at 
stage 2. Such a situation would have been 
astonishing. 

The bill’s implications are such that we will need 
a massive education and publicity drive to ensure 
that everyone is aware both of the changes that it 
will make and of what will not change. One of my 
local papers, the Perthshire Advertiser, has been 
running a responsible, public-spirited campaign to 
encourage people to carry an organ donor card. I 
applaud the paper for that and hope that its work 
bears fruit. However, everyone must be clear that 
organ donors who are already on the register do 
not have to re-authorise. I welcome the minister’s 
clear statement of intent in that respect. 

As one member has pointed out, concerns have 
been expressed about the additional distress that 
could be caused by the detail of the forms that 
parents who have just lost a child are required to 
fill in. The forms are complicated—indeed, they 
are probably a little too complicated to be 
presented to people at such a harrowing time. I 
hope that the minister will have another look at the 
issue and take on board the committee’s other 
recommendations. 

I thank all the committee members for their work 
at stage 1 and all the witnesses, including the 
minister, from whom we heard, particularly those 
who represented parents groups—they must have 
found it difficult to give evidence on such an 
emotive subject. My special thanks go to members 
of the clerking team, who have done sterling work 
throughout the process. I commend the bill to the 
Parliament. 

15:33 
Carolyn Leckie (Central Scotland) (SSP): We 

are debating an important and difficult issue and I 
believe that, given the tenor of the speeches so 
far, it has received the respect that it deserves. 

The context for the bill and the debate is the 
history of certain not-very-good conduct by a 
minority of health organisations and professionals. 
Such conduct is not born of malevolence; it is a 
result of culture, time, resources, a certain 
patronising attitude and a lot of other issues that 
health professionals have acknowledged and are 
examining. 

I am sure that, like me, many other members 
have personal experience of some of those 
mistakes, particularly with regard to stillbirths and 
neonatal deaths. Not so long ago, the issue was 
not just about the retention of organs—if a baby 
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was stillborn or died just after birth, the hospital 
simply took full control not just of the organ parts 
but of the whole body. In some cases, it has taken 
years for parents to find out what happened to 
their child, whether it had been cremated or buried 
and, if buried, where that had happened. 

My own family has experience of that—it is 
extremely traumatic. I do not think that the health 
professionals involved at the time meant anything 
bad by what they did; that was the culture of the 
time. However, the impact and the cost of such an 
experience can be traumatic for years to come 
and indeed in subsequent generations. There has 
been a vast improvement in the culture, but a lot 
still needs to be done to improve it.  

I also have professional experience of dealing 
with difficult situations with stillbirths and 
miscarriages and I have been part of a team 
obtaining consent for post-mortem investigations. 
The process is difficult and time consuming and it 
is an emotionally difficult experience for staff. I 
would like to say a wee bit about that. Other 
members have mentioned the difficulty and 
complexity of forms for parents and relatives, but 
the situation is also difficult for staff, who have 
myriad complex and daunting forms to fill in 
following stillbirth or neonatal death or in other 
situations.  

Resources for health professionals and health 
organisations are important, because staff should 
have the time to talk with relatives—more time to 
talk than the time that is required to fill in the 
forms. Unfortunately, that is not the case: staff are 
under tremendous pressure to get the forms filled 
in, which leaves them without enough time to 
counsel and support relatives and to obtain proper 
informed and supported consent. I ask the minister 
to consider those issues and to come back with 
some assurances about how staff will be 
supported, educated and properly resourced to 
carry out their duties in the improved culture that 
we certainly hope to see. 

Our party supports the principle of an opt-out 
situation for organ donation, because of the 
shortage of organs. Let us not forget the many 
patients who are attached to renal dialysis 
machines, whose lives could be improved 
dramatically if more organs were available. We 
appreciate that the subject is difficult to broach 
and we believe that an opt-out could be introduced 
only with the consent of the population, as part of 
a drive to encourage awareness and participation 
and to turn the opinion poll findings into an 
express, proactive will on the part of the 
population to have an opt-out system.  

I also argue that there would have to be an 
obligation on health authorities to demonstrate that 
people had been given the opportunity to opt out. 
Documenting that should be entirely possible 

within the new arrangements—using an electronic 
health record, for example. If there were an 
obligation on general practitioners or health 
professionals to obtain permission or to give 
people the opportunity to opt out when they came 
into contact with them—as they do throughout 
their lives—and if the GP or other professional had 
to document the fact that the patient had been 
given that opportunity, that would provide some 
safeguards on top of those that the BMA proposes 
for an opt-out system.  

Evidence from countries with opt-out systems 
shows that rates of organ donation are higher 
there than they are here. In Belgium and the 
Czech Republic, there are rates of 20.8 and 20.5 
per million of population, whereas the rate is only 
12.3 per million of population in Britain. There is a 
gap and I hope that the bill is enough to get the 
rate of organ donation up, although I suspect that 
it is not. There was an opportunity to conduct a 
proper public consultation exercise about that 
issue. I hope that amendments to that effect will 
be considered, but there are obviously some 
caveats.  

One caveat that concerns me is the need to 
ensure that people have equal access to opting 
out. That is where registration of the opportunity to 
opt out would come in. The BMA’s briefing cannot 
provide an analysis of the composition of people 
who have donated organs in countries such as 
Belgium and the Czech Republic. I am concerned 
that social class would be a factor in how many 
organ donations were made. It worries me that 
people from more privileged backgrounds who are 
more articulate and more assertive would be more 
likely to be proactive and opt out than those from 
poorer backgrounds. That issue must be 
examined to ensure that the processes are all tied 
up. 

We should not fall out over the issue on a party-
political basis. We are all here because we want to 
increase the number of organs that are available 
for donation, but the question is how to achieve 
that. We should definitely not rule out an opt-out 
system for the future. It is a shame that we are 
discussing whether to have an opt-in or opt-out 
scheme in the context of the poor history of the 
scandal at Alder Hey and all the other scandals 
that have been mentioned. The issues are not 
necessarily connected, but the fear of moving to 
an opt-out scheme is a manifestation of those poor 
experiences. I offer support for the general 
principles of the bill. I share some of the concerns 
that other members have raised, but I support the 
bill in general. 

15:41 
Mr David Davidson (North East Scotland) 

(Con): It is undoubtedly time for an update of the 
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legislation, because the scandals of the past have 
caused great uncertainty. As Carolyn Leckie said, 
there are problems about getting access to organs 
for transplant. 

I favour an opt-in scheme, so I am pleased that 
the bill provides for that. However, such a scheme 
must be promoted. Serious campaigns must be 
conducted to ensure that the system works. The 
opt-in system protects people’s rights and it can 
be operated sensitively—such an approach can 
eliminate many of the stresses and strains that 
occur at a time of terminal illness or even 
immediately after someone’s death. However, I 
am not convinced that the Executive has laid out 
fully where it wants to go with promotion. 

On the other aspect of the bill, it is essential that 
we can conduct medical research, for which we 
need donations of organs and parts. If we are to 
have a boom in the number of medics and health 
professionals of all types, as is required in this 
country, they will have to be trained in an up-to-
date manner—not everything can be simulated on 
a computer. 

Education is also a concern to the public. It is 
important that people know that health 
professionals are being educated in a certain 
manner and that there is no secrecy about it. The 
issue comes down to the training of staff. Who 
deals with the service? Who is the interface with 
the possible donor or the family? Another issue in 
that respect is the calibration of equipment. 

I whole-heartedly agree with the minister on 
commercial trading and exploitation. We should 
cover those in the same way as we trace where 
goods come from so that we can vouchsafe for 
them. I hope that the minister will be able to give 
further detail on that issue in his wind-up speech. 

The wishes of the deceased are paramount. I 
am interested to see the fine print—which might 
be discussed at stage 2—on how the minister will 
deal with parental knowledge and rights and how 
he will promote donation schemes such as donor 
cards. As has been said, there are concerns about 
registration variations. Someone may wish to 
donate their eyes but nothing else or they may 
wish to donate only their heart. People need 
guidance on those issues while they are still alive 
and can make such decisions. 

I have concerns about the fact that self-
authorisation could be written but not necessarily 
signed—indeed, it could simply be oral. The 
minister has not yet dealt fully with what will 
happen if someone changes their mind and 
wishes to withdraw from the scheme. 

I have real problems with the way in which the 
bill deals with children over the age of 12. How 
does one define a mature child? Where is the 
definition in law? The definition is a matter of 

opinion and the issue has not been addressed 
correctly. What checks and balances will there be? 
Who will be the witnesses? What qualifications will 
they have? Will they be independent? Will they 
give people confidence? The bill seeks to build 
confidence, but I do not yet see sufficient detail. 
How can somebody who may have been as bright 
as a button before becoming ill—be they 12 or 
72—suddenly, when severely ill and possibly on 
medication, be able to give a clear and sensible 
view? 

How does one define informed consent? What 
are the practicalities? Will a child of 13 have to be 
told what is going to happen to them and what will 
happen to their body parts afterwards? Is that 
considerate and sensitive care for people who are 
terminally ill? I have my doubts and I am not 
satisfied with the proposed measures. 

On the question of electronic proof, I have not 
seen any fail-safes in place. We have hackers and 
all sorts of other things and the computer systems 
in the health service are certainly not that clever. 
We need to be doing something about that. 

Other members have mentioned counsellors—
those who counsel people in illness through such 
decisions, advising them on whether to sign a 
form, or on how to sign it, when they are under 
pressure. When people lose somebody because 
of a severe illness, or because an operation has 
gone wrong, is that the right time for them to make 
decisions? 

As members will have gathered, I am not happy 
about various aspects, although I do not wish to 
be too discordant with the principles of the bill. 
Many people have contacted me over the past few 
years about these issues—I am sure that the 
same goes for all other members—but I do not yet 
see all the answers. I appreciate that the minister 
is arguing that we should agree to the principles 
today. However, more detail is required. 

If we are to deal with the many issues that the 
bill does not address but that people have 
raised—I am sure that there are more to come—I 
hope that the stage 2 process will not be rushed. I 
hope that the Health Committee will have time to 
deal fully with the bill. 

If we are to have an improved transplant service, 
we need to build public confidence and to 
encourage people to donate. We have to ensure 
that we can train our medics for the future. I hope 
that the minister will tell us how he will train 
counsellors and how he will put in place witness 
systems that people will see as being independent 
and as deserving the trust of the people. He has to 
do that fairly soon. 

393



21245  30 NOVEMBER 2005  21246 

 

15:48 
Mike Rumbles (West Aberdeenshire and 

Kincardine) (LD): Fifty-two Scots died last year 
while waiting for an organ transplant and almost 
700 Scots are waiting on the transplant list. Those 
figures are a stark reminder to us all that, for every 
one of those people on the list and their families, a 
real tragedy could be averted if we could 
somehow increase the number of transplants 
taking place. Increasing the availability of 
transplants and saving lives is one of the bill’s 
main aims. Everyone who has given evidence to 
the Health Committee for our stage 1 report has 
had that in mind. The focus has always been on 
how best to achieve that aim—how best to save 
lives. 

I commend whole-heartedly the approach that 
Scottish Executive health ministers have taken on 
the issue. In the bill, their move away from consent 
for transplants towards a far more appropriate 
system of authorisation is entirely the right 
approach to what can be a difficult and emotive 
subject. It must be right that the wishes of the 
individual are respected and that we take the 
opportunity to ensure that their wishes are carried 
out. 

Part of the problem with the current system of 
carrying a donor card is that it has no legal 
authority—the card and the organ donor register 
have no legal status. That often comes as a 
surprise to people, but it is the case. People may 
be entirely unaware of their deceased relative’s 
wishes and have to be asked in difficult 
circumstances to give their consent to organ 
donation. That is not a good situation, to say the 
least. Everyone agrees that the current system 
must be reformed, which is what the bill is about. 

The system of authorisation that the bill outlines 
is the right way to proceed. It is soundly based on 
an individual’s clear wishes. If authorisation is 
given, there is no other hurdle to overcome. If the 
individual is not one of the 25 per cent of Scots 
who have already made clear their wish to donate, 
the nearest relative will be asked for authorisation 
in order to proceed. That will clearly be a huge 
improvement on the current system and it would 
lead to a dramatic improvement in transplant 
rates. 

My one main concern about the bill is, as I 
outlined in committee, that we must ensure that 
the many names on the organ donor register are 
not lost in the proposed new system. That concern 
has been reflected by members from all parties. I 
am not satisfied—neither is the Health 
Committee—that the bill as it stands will ensure 
that everyone on the current register will be 
covered. The minister has recognised our 
concerns. Paragraph 97 of the committee’s report 
says: 

“The Committee welcomes the Deputy Minister’s 
commitment to amend the Bill at stage 2 to ensure that 
those who are currently included on the … Organ Donor 
Register will be treated as if they have expressed their 
authorisation in the context of the new system provided by 
the Bill.” 

I was pleased to hear the minister confirm today 
that he will lodge a suitable amendment at stage 
2. 

I want to spend a little time considering the only 
really controversial measure in this part of the bill. 
Most witnesses who gave evidence to the 
committee supported the Executive’s approach, 
but the BMA in particular seemed to be intent on 
pursuing the idea of presumed consent—the opt-
out approach—to which members have referred. 

The whole basis of our national health service is 
informed consent and not presumed consent. In 
other words, it is not “Doctor knows best.” 
According to Dr MacKellar of the Scottish Council 
on Human Bioethics, the system of presumed 
consent as advocated by the BMA would be a 
breach of the European Convention on Human 
Rights and Biomedicine. 

Eleanor Scott: Does the member accept that 
presumed consent can also be informed consent if 
people are informed that they can opt out? 

Mike Rumbles: No, that is not true. Presumed 
consent is not informed consent. We must be 
absolutely clear about what we are dealing with. 

The BMA’s argument that an opt-out system 
would increase donations is flawed—it would not 
do so. John Forsythe of the Scottish transplant 
group said in his evidence to the committee that 
the refusal rate—relatives refusing to consent to a 
transplant—was 30 per cent a few years ago but 
had increased to 46 per cent. He said: 

“We can only guess why the refusal rate has risen but, 
following the events at Alder Hey children’s hospital and 
Bristol royal infirmary, there has been a slight loss of trust 
between those who deliver care and those who receive 
care. It is important that what we put in place does not 
damage that trust any further.”—[Official Report, Health 
Committee, 8 September 2005; c 2111.] 

Paragraph 133 of the committee’s report—I hope 
that Eleanor Scott will read it—highlights John 
Forsythe’s further comments: 

“There is little evidence from international experience that 
changing to a presumed consent system produces a major 
change in levels of donation. He indicated that colleagues 
in Spain, where an opt-out system is used, had advised him 
that what happens there is very similar to what is proposed 
in the Bill – that relatives are consulted to ascertain the 
views of the deceased.” 

I am afraid that the BMA has got it wrong. The 
bill is not, as it says, a missed opportunity—far 
from it. The minister knows that, whenever the 
Executive has got it wrong, I am never slow to 
point that out. However, on this issue, the health 
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ministers have got it absolutely right. Authorisation 
is exactly the right way to proceed. I am convinced 
that the bill will be instrumental in saving lives, but 
it is important that it is coupled, as the minister 
suggested, with a major advertising campaign. 

Everyone involved in the business of organ 
transplantation—not least those 700 patients on 
the waiting list and their families—should be 
delighted with what is a very good bill. I urge all 
members to support whole-heartedly the bill’s 
general principles at decision time. 

15:55 
Susan Deacon (Edinburgh East and 

Musselburgh) (Lab): I, too, welcome the bill’s 
provisions on organ transplantation, and I support 
the measures that will increase the supply of 
organs for transplantation. I agree with much of 
the analysis that has been given in the chamber 
by Mike Rumbles, Roseanna Cunningham and the 
minister that a system of presumed consent would 
not deliver much of what we would like it to deliver. 
I agree with the position that we have reached on 
that. 

I will concentrate my remarks not on 
transplantation, but on organ and tissue retention 
and post-mortem practice. As the minister pointed 
out, that was the reason for the genesis of the bill 
five years ago when I occupied the ministerial hot 
seat. In the two and a half years for which I held 
that post, I came across many cases of pain, loss 
and suffering and many contentious issues. There 
are few issues that are so indelibly etched not just 
on my memory, but on my consciousness. 

The loss of a child is always a tragedy and the 
impact on a parent is immense. As is often said, it 
is not the natural order of things. The loss was 
much worse for those parents who discovered that 
organs and tissue samples had been removed 
from their children and retained, not just without 
their consent but without their knowledge. 

It was said at the time, it has been said since 
and it merits repetition that we never had a 
Scottish Alder Hey; nothing on that scale 
happened in Scotland. The work that was put in 
train at that time uncovered practices throughout 
the country that we regard, in this day and age, as 
unacceptable. It was right that the medical 
profession apologised explicitly for that practice 
and its old-style paternalism. It was also right that 
politicians gave the commitment to work to change 
systems, culture and practices, and to embed 
those changes in legislation. I am pleased that, as 
others have acknowledged, there have been 
marked changes in systems, culture and practice 
during the past few years. I am particularly 
pleased that we are now putting in place the final 

piece of the jigsaw through legislative change. It is 
a promise kept. 

I have not sat on the Health Committee for the 
past few years and I did not follow the detail of the 
bill as others have done. However, in the run-up to 
this stage 1 debate, I made it my business to 
acquaint myself with the terms of the discussion 
and much of the detail that the committee has 
considered. In looking into the organ retention 
aspect of the bill, I was struck that many people 
had described the issue as largely uncontroversial. 
I could not help but be slightly amused by that, 
because it was not always thus. I highlight that 
because we spend a great deal of time in politics, 
in the press and in the chamber, focusing on 
controversy and giving plaudits to those who fan 
the flames of controversy. We spend insufficient 
time applauding the efforts of those who have 
sought solutions and built consensus. The Human 
Tissue (Scotland) Bill is a tremendous example of 
an area in which a range of individuals and 
organisations have worked very hard to forge 
consensus. Today’s stage 1 debate provides an 
opportunity for us to acknowledge that. 

As others have done—but, again, this is quite 
personal—I pay tribute to Professor Sheila 
McLean, whom I charged with this task all those 
years ago. I often thought that she must have 
cursed me for doing that, but she and the other 
members of the review group did a tremendous 
job of work, not just in poring over the detail of the 
law, and of forms, practices and all that needed to 
be put in place, but in the inordinate amount of 
time that they spent face to face with people who 
had been affected. I know that that took its toll on 
those members of the group, and I acknowledge 
their efforts. 

As others have done, I thank the many parents 
who engaged in those discussions. Many of them 
engaged actively and constructively with the 
process of seeking solutions and building 
consensus from a starting point that, if members 
remember, was anything but consensual and 
where there was much pain and hatred. We have 
come a long way. I pay tribute to the parents and 
wider families who engaged with the process. 

I note the contributions that were made in the 
early stages by a range of organisations. It is 
unfair to single out any of those organisations, but 
one that has not been mentioned, and which 
Carolyn Leckie prompted me to mention, is the 
Stillbirth and Neonatal Death Society. As many 
members know, SANDS did a tremendous job in 
shaping our thinking during the early stages of the 
bill and, crucially, in changing practice in our 
hospitals and communities for handling stillbirths 
and neonatal deaths. SANDS deserves 
recognition. 
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Many professionals engaged with the process. 
In some respects, I echo some of Eleanor Scott’s 
concerns regarding the work of pathologists, who 
make an immense contribution not only to 
maintaining the standard of treatment and care in 
our hospitals, but to pushing out the boundaries of 
our knowledge. It saddened me greatly that they 
were sometimes unfairly criticised and even vilified 
in the early days of the debate. I hope that from 
now we will move on and not only restore 
confidence in pathologists, but recognise their 
contribution. 

The tragic irony was that the vast majority of 
parents who were caught up in the situation and 
who discovered that organs had been retained 
without their knowledge or consent said that if they 
had been asked they would have said yes, 
because they recognise more than most the 
importance of research into the conditions from 
which their children suffered. One of the reasons 
why I feel positive about the measures in the bill is 
that I hope that, from this point on, we not only 
restore the position of our research effort to what it 
was pre-Alder Hey, but strengthen it, because it 
matters so much for the future. 

The bill’s provisions on a new legal framework 
for post-mortem practice are to be welcomed. I 
agree that the move towards authorisation as 
opposed to informed consent is not only the right 
language to use, but the right concept and practice 
to use to deal with the removal and retention of 
organs and tissues. I am pleased that the bill 
makes provision for sensitive and sensible 
arrangements for the use and storage of tissue 
samples. 

Of course, there are issues of detail to be 
addressed at stage 2—I look forward to that detail 
being developed—but we have before us a bill that 
sets us in the right direction. I pay tribute to all 
those who helped us with that important and 
sensitive but vital task, which I am sure will make 
a big difference in the future. We cannot change 
the experience that many parents had, but we can 
avoid it being the experience of others in the 
future. 

16:03 
Brian Adam (Aberdeen North) (SNP): Today, 

we are debating a committee’s stage 1 report on a 
bill. It might be better in terms of our procedures, 
and potentially less contentious—although the bill 
is not particularly contentious—if the committee 
convener were to lead the debate on the 
committee’s stage 1 report. I note that the 
convener of the Health Committee was the fourth 
or fifth committee member to speak today. 

Lewis Macdonald: Far be it from me as a 
minister to comment on the Parliament’s 

procedures, but while I recognise the importance 
of the convener’s contribution, our mechanism is 
that ministers bring to the Parliament a bill that 
they have brought forward. Of course, the 
committee report informs the debate, but I believe 
that, technically, the debate is on the motion to 
approve the general principles of the bill. 

Brian Adam: I am happy to recognise that the 
Executive will introduce most bills. However, if we 
are to examine the general principles of a bill, as 
we are doing today, and if we are to judge whether 
there has been adequate consultation on it, the 
committee’s role at stage 1 might be given higher 
priority. 

The challenge that the bill represents for the 
Executive has been elucidated by a number of 
members, including Susan Deacon, who 
highlighted the fact that the bill was precipitated by 
scandals south of the border, particularly at Alder 
Hey hospital. That led to a close examination of 
practices throughout the country. The temptation 
under such circumstances is to draft some 
harmonising legislation to allow problems north 
and south of the border to be dealt with. I am 
delighted that, on this occasion, the Executive has 
chosen not to go down the harmonisation route 
but to deal with the situation in our own way. We 
have our own practices and our own needs. Some 
aspects of the issue impinge on our law and our 
pathology practices, particularly when it comes to 
forensic pathology. 

I wish to talk about what is not in the bill, 
probably as a consequence of the very sensible 
procedures that we have adopted. In the early 
stages, thought was given to the need for 
authorisation or consent, whichever of those 
words we eventually decide to use—authorisation 
sounds good to me—to be given for the use of 
ante-mortem material for any purpose. That 
purpose would have had to be specified every 
time that a person went to the doctor and had a 
blood specimen taken. Let us imagine that the 
patient in question says that they feel a bit tired 
and the doctor decides to check their thyroid 
function. The specimen is taken and arrives in the 
lab, where a thyroid function test is done. 
However, the machine is not working very well the 
next day and there is not much confidence about 
the commercial quality control material that has 
been brought in, so it is decided to go back to the 
patient’s specimen and run the test again. 
However, this time the specimen has not been 
used for the purpose for which the patient gave it; 
the patient has not given their consent and no 
authorisation has been granted. The 1,500 people 
whose blood specimens are taken the day after 
might get rather dodgy results, because we have 
not reached the right point in the process. 
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I understand that that is the position that our 
colleagues south of the border might find 
themselves in as a result of the route that they 
decided to go down. I am delighted to find that the 
piece of nonsense that I have just described has 
been dropped. It was not just a question of 
whether specimens were used for quality control 
purposes; they might have ended up being used 
for teaching purposes or for research. We might 
want to do a prevalence study to ascertain the 
background rates of hepatitis B infection among 
the population of a particular area, and we might 
want to do that anonymously. However, unless 
consent or authorisation is given, and unless there 
is an explanation by the doctor, the nurse or the 
phlebotomist who took the specimen—if they had 
the authority to do so—we could find ourselves in 
a very difficult situation. I am delighted—as, 
indeed, are many people in the medical and 
associated professions—that we dropped all that 
nonsense. That is one of the reasons why the 
Human Tissue (Scotland) Bill is so much better 
than the Human Tissue Act 2004 that people 
south of the border have been presented with. 

There are still some difficulties, but I hope that 
they will be teased out at stage 2 or stage 3. There 
are genuine concerns about the significant 
reduction that has taken place in the number of 
hospital post mortems. It may well be that post 
mortems took place in the past that were not 
strictly necessary for the purposes of filling out a 
death certificate. Nevertheless, as a result of work 
that is done in hospital post mortems, we are still 
finding new evidence about new disease 
processes and about better ways of administering 
medicine. We are still discovering how bodies 
work—the physiology, biochemistry and pathology 
of the human being. As we restrict that work, the 
opportunities for improvements in the general 
health of the population are also restricted.  

In addition, there are significant implications for 
the training of general pathologists. If they do not 
have the opportunity to conduct post mortems 
while they are in training, we will not get 
adequately trained pathologists for the future, so 
the standard will drop. That has significant 
implications for the forensic pathology profession 
or sub-specialism. All forensic medicine north and 
south of the border is under review. Perhaps the 
minister’s colleagues in the Justice Department 
might consider that taking different routes north 
and south of the border might be appropriate. 
Traditionally, we north of the border have been 
light years ahead of general forensic medicine 
south of the border. We could end up with the 
lowest common denominator. If we insist on 
members of the Royal College of Pathologists 
conducting all the post mortems, we will not be 
able to train our own forensic pathologists for the 

future. I counsel the minister to take care on those 
grounds. 

I am concerned that the individual who will be 
punished if there is any mistake is the pathologist, 
who has had no direct involvement in seeking 
consent. I hope that the minister will take that on 
board. 

16:11 
Helen Eadie (Dunfermline East) (Lab): I am 

grateful for the opportunity to speak in this 
important debate. During the Health Committee’s 
consideration of the bill, I have had to spend a 
considerable amount of time on the Edinburgh 
Tram (Line One) Bill Committee. It has caused me 
concern that I have not been able to participate as 
fully as I would have wanted to. If I say something 
that is out of line with what my committee 
colleagues have said, I apologise. 

I join my Health Committee colleagues in 
expressing sincere sympathy for those whose trust 
was breached by professionals who failed to 
understand or respect the right of parents to 
authorise procedures relating to their children. The 
committee made that important acknowledgement 
early on. 

In the past six years, there will have been 
moments when individual MSPs have felt that the 
legislation that they were passing was the most 
important of all. The part of the bill that deals with 
organ retention that can lead to transplantation is, 
for me, the most critical legislation that we have 
ever passed. 

Mike Rumbles and Carolyn Leckie mentioned 
some of the statistics that were provided by the 
BMA. I will not repeat them all, but one figure that I 
think has not been mentioned is that between April 
2004 and March 2005, 52 Scots died while they 
were waiting for an organ transplant; others have 
died without even reaching the waiting list. That is 
a salutary thought for us all. 

I understand that organ donation has been in 
rapid decline in recent years and I believe that the 
bill will turn that round and make transplants 
easier. I have carried around my old and battered 
NHS organ donor register card for many years and 
I was extremely pleased to learn that the donor 
register is central to plans for implementation of 
the bill. I was also interested to learn from 
Professor McLean that one of the major 
differences between the legal regime in the bill 
and that in the previous act is that a relative will no 
longer be able to veto a donor’s wishes. The bill 
will mean that if someone has registered their 
wishes, the card that they carry will hold more 
weight in the future that it ever did in the past. The 
obligation under the bill will be to discover only 
whether the person has changed their mind. There 
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will be no obligation to ask spouses and distant 
relatives whether they agree. 

In common with other elected representatives, I 
have had to assist constituents who were grieving 
parents whose children had undergone hospital 
port mortems. Of course, that is an aspect of the 
Human Tissue (Scotland) Bill. As we all know, the 
bill has its origins in the distress that was caused 
to families by revelations in 2000—which have 
perhaps been understated today, except by Susan 
Deacon—about the way in which organs had been 
retained at post-mortem examinations without the 
families’ knowledge or permission. 

Professor Sheila McLean, who chaired the 
review group on the retention of organs at post 
mortem, has demonstrated real commitment. On 
behalf of the constituents whom I represent who 
have had involvement in this matter, I would like to 
thank Professor McLean and those who served 
with her on that group. In the time in which I have 
been an MSP, I have had no issues raised with 
me about transplantation but I have had to 
progress a number of cases for my constituents 
relating to hospital post-mortem examinations. 

The stage 1 report quotes Lydia Reid: 
“Relatives are not frightened of detail; they are frightened 

of being shut out and of not being given knowledge … 
People in that dreadful stage are totally astounded and 
cannot believe that their relative is dead, particularly if that 
relative is a child. However, even though they are stunned 
and grieving, they respond far better to honesty and 
openness than to anything else. People should respect 
their intelligence and explain the situation.”—[Official 
Report, Health Committee, 27 September 2005; c 2248.] 

I think that that is what Professor Sheila McLean, 
the review group and others have tried to do in the 
bill. In that regard, there has been a recognition of 
the fundamental importance of parents’ rights to 
make decisions in respect of their deceased 
children and to be able to access corresponding 
information. Again, that point was well made by 
Susan Deacon. 

I know that the bill does not directly address the 
procurator fiscal’s post-mortem process. However, 
I am aware that the review group has been 
pleased with the way in which the Crown Office 
has co-operated with it by taking account of its 
recommendations. 

In the evidence that was taken by the Health 
Committee, it was made explicit that there are 
sound reasons for Scotland to legislate separately 
on this issue, although the Human Tissue Act 
2004 is a recent piece of Westminster legislation. 
Professor McLean explained to us that there is a 
set of underpinning reasons why Scotland should 
legislate on its own. Professor McLean and Will 
Scott from the Scottish Executive advise that it is 
important that we separate transplantation from 
organ retention and removal, which the English 

report did not do. The other reason is that the 
Scottish review group had a much bigger remit 
than did its equivalent for Bristol and Alder Hey. 
Finally, the review group was invited to consider 
adults, thereby making it likely that the Scottish 
solutions would be different. 

I welcome the fact that an important aspect of 
the bill is the adoption of the review group’s 
suggestion that the tissue that is stored in the way 
of tissue blocks in studies should become part of 
the medical record and should, therefore, be 
available for future research or diagnostic work. 

To be perfectly honest, I was not party to the 
internal deliberations of my committee, so I ask its 
members’ forbearance with regard to what I am 
about to say. I have an open mind on the BMA’s 
proposal that we should have presumed consent. 
As Roseanna Cunningham said, there is pain 
beyond that of the person who has died; there is 
the pain of the surviving relatives. However, I am 
sure that the BMA would say that we also need to 
think about those whose pain could be eased or 
relieved if they could have an organ transplant. 

On the European convention on human rights, I 
hear the point that Mike Rumbles was making. 
However, we need to bear in mind the fact that the 
ECHR is not only about the rights of the 
individuals and that it must take wider society into 
account as well. 

16:19 
Dr Jean Turner (Strathkelvin and Bearsden) 

(Ind): I, too, am in favour of the general principles 
of the bill. 

We have come a long way. It is clear from what 
Susan Deacon said that involving people in the 
process and providing them with knowledge can 
help us to go further. Things fall apart when 
people are excluded. What happened south of the 
border was evidence of that. So far, nothing like 
that has happened north of the border but I 
remember certain comments about intra-uterine 
deaths and stillbirths. I know people who look 
back, more than 25 years later, and wonder about 
babies that did not live. It is poignant to think about 
those people. 

Having said that, I am one of those dreadful 
people who have not signed up to the organ donor 
register. Personally, I would have gone along with 
the BMA’s proposal that there should be an 
automatic opt-in system. However, I understand 
that the Government did not go down that route 
because we are trying to build people’s confidence 
and trust and that is the most important thing. I just 
have to get my act together. Everybody in my 
family and everybody in the Parliament knows 
what I ought to do and what I want to do, but I 
have to get on with it. 
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I want to be assured that the options in the 
electronic system will include a definite no, as well 
as a definite yes. I also want to be assured that 
the electronic signature will be secure, so that 
people will be added to the organ donor register 
only if they sign up. It is always fairer to our 
families if we are clear about our desires because 
that frees them from the burden of decision that 
can arise at a later stage. We should not place 
that burden on our families. 

I admit that, when I read the bill, the first thing 
that struck me was that it specified the age of 12 
years for authorisation. Many people under 12 
have inspired me by how they dealt with their 
major illness and pending death. I have concerns 
about this. I agree with Dr Adrian Margerison, who 
said: 

“My understanding of a 12 year old would be that if such 
a child had seriously considered and given consent for a 
post mortem then it would be extremely disrespectful and 
wrong for adults to act emotionally and say that the request 
needed to be ignored because we do not find it 
acceptable.” 

I am grateful to Jude Payne from the Scottish 
Parliament information centre, who compiled all 
the information on the complicated proposals on 
authorisation. The authorisation forms will make 
things easier, but they could be improved. 

A mature child can self-authorise organ donation 
and transplantation in writing, but there is no 
requirement for the authorisation to be signed. 
Withdrawal of that authorisation must be in writing 
but, again, there is no requirement for it to be 
signed. A mature child can self-authorise a 
hospital post-mortem examination in writing, but it 
must be signed by the child and witnessed by two 
witnesses. Withdrawal of that authorisation must 
be provided in writing and it must be signed by the 
child. The provisions in the case of a fiscal’s post 
mortem are the same. I am concerned about the 
child’s self-authorisation of organ donation and 
transplantation because it does not have to be 
signed and there is no requirement for witnesses. I 
can see that parents might be concerned about 
who might be discussing the matter with them in 
the ward and so on. We should consider whether 
there is a better way to approach the 
authorisation. The bill refers to the “mature child”, 
but some children of 12 are not mature. Some 
adults of 70 are not mature. It all depends on how 
one is prepared to take it on board. 

I agree with many points that have been made. 
I, too, am concerned about pathologists. I think 
that I read in the bill that authorisation and consent 
may be passed on to the manager of a pathology 
department by telephone, with written consent to 
follow. If I misread the bill, I apologise, but given 
the technology that is available nowadays one 
ought to be able to scan the document into a 
computer and ensure that the pathologist has it in 

front of him so that there is no doubt. He will not 
want to go ahead with something that somebody 
else is not sure about in case they have made a 
mistake. That would be a criminal offence. 

I want to see the authorisation form for the 
mature child—that is, a child aged between 12 and 
16—but we do not have it yet. 

I am pleased that we will consider domino 
transplants, which are important. I was struck by 
the approach of parents who had lost children and 
were concerned that everything should go the right 
way. They were keen on research and keen that 
things should be done correctly, as long as 
consent is obtained. We must be careful about the 
definitions of an organ, a tissue and a block. One 
person may mean something different from 
another, so the definitions must be clear. 

We have come a long way in the bill. I agree 
with the recommendation on adults with 
incapacity. If somebody had capacity when they 
said that they would like to donate their organs, 
that should be accepted. We must accept that we 
will never obtain authorisation from people who 
have never had capacity. 

I commend the bill. I congratulate everyone who 
was involved in producing it and I thank the Health 
Committee for making authorisation easier to 
follow. Without the little grid in the report, even I 
would have been lost. 

16:26 
Kate Maclean (Dundee West) (Lab): I preface 

my remarks by saying that I am one of the minority 
of Health Committee members who are in favour 
of presumed consent. Many of the difficult issues 
that were raised, some of which I will refer to later, 
would not arise under an opt-out system, but that 
is an idea whose time has not come, unless John 
Farquhar Munro is going to do something about 
that. 

I welcome the bill. It was interesting to hear 
evidence on it in the committee. Many provisions 
in the bill needed to be looked at and reviewed. To 
an extent, we were pushed into the bill because of 
the much-publicised distress that surrounded the 
retention of organs and tissues at post mortem, 
particularly those of children and babies, which 
has been referred to. Another factor was the 
concern that professionals and the public 
expressed about the lack of organs for donation 
and the lack of clarity about authorisation. It is 
heartbreaking to see stories in the paper and 
pictures of young children who are waiting for 
organs. That has prompted the debate. 

It was interesting that much of the discussion 
and many of the questions about post-mortem 
donations for transplant or scientific research or 

399



21257  30 NOVEMBER 2005  21258 

 

about simple post-mortem examinations with no 
organ or tissue retention concentrated on the 
feelings and wishes of surviving relatives and 
friends, rather than those of the person who died. 
We spent much time discussing those matters. 
The bill seeks to ensure that someone’s wishes 
are carried out after their death, but I am not sure 
whether achieving that will be straightforward. 

The minister’s commitment to amend the bill at 
stage 2 to ensure that people who are currently on 
the NHS organ donor register will be treated as if 
they had given authorisation under the new 
system that the bill will establish is welcome. 
However, it was clear to me and, I think, to others 
that if there is any dubiety after someone dies or if 
those in the nearest-relative hierarchy disagree, 
organ donation might not proceed. That concerns 
me. 

When the committee was taking evidence, I 
expressed concerns about the nearest-relative 
hierarchy for adults. It is rather narrow and dated 
and does not accurately reflect today’s society, in 
which many people do not live in such structures 
and traditional family groupings. I do not know 
whether adults could record their chosen hierarchy 
for making decisions about such issues; I would 
welcome comments on that when the minister 
sums up. 

The BMA made useful suggestions in its briefing 
about how those concerns could be addressed. In 
particular, it suggested that people could 
“opt to extend the role of their ‘welfare attorney’ (appointed 
under the Adults with Incapacity Act) to make decisions 
after their death”. 

We could usefully consider that. 

I agree with the BMA about the nearest-relative 
hierarchy, but I totally disagree with it about living 
donations by mature minors, with the exception of 
domino transplants and regenerative tissue 
donations, which have been mentioned. I am 
relieved that the minister has ruled out amending 
the bill to allow living donation. I urge him and 
other members not to bow to pressure on that 
because the issue is important and people may 
not have thought about it. 

In its briefing, the BMA stated: 
“The BMA believes that those who are able to give valid 

authorisation, including mature minors, should be able to 
be altruistic living donors of whole organs provided there 
are adequate safeguards in place to avoid the risk of 
coercion.” 

I do not think that it is possible to put in place 
“adequate safeguards … to avoid the risk of coercion.” 

There is an equally important issue. It would not 
be possible to put adequate safeguards in place 
for young people who choose not to donate 
organs, so that they avoid repercussions, or to 

safeguard them against any emotional reaction in 
the future. That has not been mentioned, although 
it was raised in committee. Nobody can imagine 
how a 12-year-old would feel—or how other 
people would make them feel—on attending the 
funeral of a sibling whose life could have been 
saved if they had donated a kidney. The state has 
a duty to protect young people against such 
problems. I agree with the BMA that no one, 
regardless of their age, should be coerced into 
making a living donation, but human nature being 
what it is, we cannot realistically legislate for that 
and we certainly cannot legislate for how people 
would feel afterwards. 

I hope that the bill will clarify difficult issues and 
will ensure that, as far as possible, people’s 
wishes about what will happen to their bodies after 
they have died are fulfilled. I hope that the bill will 
also protect vulnerable people, particularly minors, 
and urge members to support it. 

16:31 
Mary Scanlon (Highlands and Islands) (Con): 

Before the start of the debate, the Rev Alastair 
Symington mentioned that it is St Andrew’s day 
and that St Andrew was always ready to get on 
with work and that he got the work done. I 
commend everybody who has worked hard to 
reach where we are with the Human Tissue 
(Scotland) Bill. Members in all parties recognise 
how difficult the bill’s passage has been. 

In his opening speech, the minister said that the 
bill will modernise the law in complex and sensitive 
areas that have raised concerns in the past. He 
also mentioned bringing clarity to a difficult issue. 

Susan Deacon mentioned her experience as the 
Minister for Health and Community Care. I am 
aware that the issue has been on the agenda 
since the Parliament was set up in 1999 and, like 
her, I remember when it was highly controversial. 
In that light, I commend all those on the Health 
Committee and elsewhere who have sought 
consensual solutions. 

In the past, people were not asked for consent. 
Obviously, that led to tragic and traumatic 
experiences for many families. I should say that 
Margaret Jamieson of the Labour group has done 
a huge amount of work on kidney donor cards, not 
only here and in her constituency, but in the cross-
party short-life working group. That needs to be 
said. 

I want to mention an issue that we should not 
forget, although it does not relate to the bill. The 
minister must also consider prevention—I think 
that Jean Turner mentioned that. It must be 
continually considered, particularly given the huge 
increase in the number of people with type 2 
diabetes, for example. We should help to obtain 
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early diagnosis of type 2 diabetes and control it to 
try to prevent kidney failure and other complex 
illnesses that can result. 

I have just remembered what a friend of mine 
told me at the weekend. He went to the doctor and 
told the doctor that he was tired. As a result, he 
has been treated for depression for two years. 
However, he was still tired and it was discovered 
that he had diabetes. Rather than anti-
depressants simply being handed out, a test 
should have been done. There is still quite a way 
to go in that respect. 

Obviously, living donations—including donations 
of parts of organs—are welcome and I am 
delighted that the ministerial team and the Health 
Committee have agreed to an opt-in system rather 
than presumed consent and opt-out. I hear what 
the minister says about the bill increasing the 
number of donors. That should in itself be a self-
correcting mechanism to reduce any requirement 
for presumed consent and opt-out. 

In the past, although people gave their consent 
for organ donation, that could be overruled by 
relatives. That has caused a lot of anxiety and has 
been one of the main arguments for presumed 
consent. It was also the argument that was put 
forward by Richard Simpson in the previous 
session. The bill removes that right of veto and 
allows the deceased’s wishes to stand. That is 
welcome, and I assume that it will increase the 
number of organs that are available for donation. 

I have just looked at the draft authorisation 
forms for both adults and children, which were 
given to me by Nanette Milne. They are 
straightforward and clear. Authorisation can be 
given not only for the removal of specific organs, 
but for the way in which, after retention for detailed 
examination, the organs are to be disposed of or 
retained. The donor can also authorise the 
purposes for which the organs can be retained. I 
hope that that will be taken into account, so that 
there will be no undue delay in funeral 
arrangements. Authorisation is more likely to be 
given when the donor can state those 
requirements in detail and nothing is left to 
chance. 

It is crucial that people understand that they can 
agree to a post mortem and disagree to organ 
retention. I did not understand that until I looked at 
the forms. People assume that, when they are 
faced with a form, they are faced with organ 
retention. It is important that people can disagree 
to organ retention but agree to a post mortem. 

As other members have said, we must raise 
public awareness and ensure that there is more 
training for professional staff so that patients’ 
families are aware of all the issues. I appreciate 
the difficulties that may arise in some instances 

because of the cause of death, especially if death 
occurs through an accident or suicide. The 
financial memorandum to the bill states that the 
initial cost of the training for hospital staff will be 
£100,000 to £150,000. I hope that that figure will 
be reviewed in the light of experience. 

Several members have mentioned the definition 
of tissue. In the past, that was the main cause of 
concern because parents had agreed to tissue 
being taken from their children and found out later 
that that could mean major organs. It is important 
that we are all part of the awareness-raising 
campaign and that MSPs take every opportunity to 
let people know about the clear and precise 
provisions in the bill. 

The financial memorandum states: 
“Very few hospital post-mortem examinations are 

currently being performed.” 

This afternoon, we are talking not just about organ 
retention. I hope that the bill will also encourage 
more post mortems to be carried out for, as Susan 
Deacon said, the benefit of medical science and to 
assist us in understanding diseases. 

Members have mentioned the 52 people who 
died while they were waiting for a transplant. We 
should also remember that, in 2004, 111 kidney 
transplants were performed in Scotland, each of 
which saved the NHS around £25,000 a year in 
hospital haemodialysis costs—and that is not to 
mention the transformation in the patients’ quality 
of life. 

The Scottish Conservatives support the general 
principles of the bill and acknowledge that detailed 
consideration and scrutiny of the bill must still take 
place at stages 2 and 3. 

16:39 
Stewart Stevenson (Banff and Buchan) 

(SNP): It is worth stating the obvious: attitudes to 
this subject vary both within families and beyond. 
One side of my family has an entirely different 
attitude to this from the other. One of my relatives 
opted for medical research. The post-mortem 
cadaver went to four different locations for four 
different sets of students. That person’s spouse 
expressed a similar wish later in life although, for a 
variety of reasons, we were unable to deliver on 
those wishes.  

However, someone on the other side of my 
family, although being a recipient of organ 
donation—in this case a cornea, which is not quite 
what we are talking about—had an instinctive 
revulsion to their remains being used post mortem 
for the benefit of others. We have to recognise and 
understand people’s views. In considering the 
subject further, we have to accommodate that 
diversity of views while ensuring that we educate 
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people and talk to them before difficult decisions 
have to be made. We must also do that in the 
hope of persuading more people to support others 
post mortem.  

All the Scottish National Party members have 
donor cards or have registered to say that our 
organs can be used post mortem. From the 
speeches of other members, it appears that that is 
broadly the case for them too. Curiously enough—
and I hope that my party leader will forgive me for 
saying this—the one good argument for 
identification cards is that such information could 
be carried on them. It is a matter of regret that the 
Identity Cards Bill specifically excludes carrying 
medical information on ID cards. The minister 
might bring that up with colleagues south of the 
border the next time he is talking to them. That is 
not a commitment to supporting ID cards— 

Carolyn Leckie: Will SNP MPs move an 
amendment to that effect? 

Stewart Stevenson: I rather doubt it. I am 
expressing an entirely personal opinion, as indeed 
I said at the outset. I only expressed the view that 
it is passing strange that medical information is 
excluded.  

It is important that we have mechanisms to allow 
us to understand people’s views at a point when 
we can no longer ask them. Of course, family and 
loved ones have a role, but we must put the 
interests of the person who has died at the core. 

Children are quite capable of making informed 
decisions on this matter. I am sure that, as the bill 
proceeds, that will continue to be debated. I am 
not certain that people with incapacities should 
automatically be ruled out. For example, people 
with a degree of mental incapacity or learning 
difficulties are on the electoral register and make 
decisions about which of us come here and go 
elsewhere. Are we to deny people with that sort of 
influence the right to say in an informed way what 
should happen to their body parts post mortem? 
Questions remain, as it is difficult to find the right 
dividing line.  

There will be challenges in years to come that 
we are not ready to incorporate in the bill. As 
medical technology progresses, we will 
increasingly be able to retain all the bodily 
functions of life beyond the point of death. The 
blurring of that distinction between life and death 
already challenges the work that is done in 
intensive care units, where people are on life-
support systems. That distinction will become 
even more challenging in future. Indeed, there will 
be even more debate over the question whether it 
is morally, ethically and societally proper to keep 
the body functioning in order to preserve organs 
against the possibility that they might be of value. 
At this stage, we cannot anticipate some future 

difficulties. Interestingly, when organ donations 
first began, no one could have conceived of the 
now relatively common beating-heart donation. 

On organ trafficking, I have looked at section 17 
and read what the committee report has to say on 
the subject. I am not certain of the bill’s approach 
to the cost of providing organs—as distinct from 
the buying and selling of organs—particularly with 
regard to the substantial costs that are associated 
with the international movement of organs. Of 
course, need and the ability to donate recognise 
no international boundaries, and we do not want to 
do anything that might make things more difficult. 

Several members referred to domino 
transplants. Again, as medical technology is likely 
to increase the opportunities for and the number of 
such transplants and to affect their character, we 
should be careful not to do anything in the bill that 
might make it difficult to carry them out in future. 
That said, we cannot foresee the future entirely. 

In paragraphs 48, 84 and 98, the committee 
recommends that the Executive advertise the 
changes in the bill and inform the public, 
especially decision makers who might be asked 
for consent post mortem, of the implications. As 
members know, I am not a great advocate of 
Executive advertising, but perhaps just this once I 
might generously suggest that the Executive 
should advertise. 

Before concluding, I take slight issue with the 
earlier suggestion that there is a social divide in 
this matter and that more articulate people are 
likely to donate organs. I happen to think that 
people of every social class and educational 
background are perfectly capable of making 
proper decisions on this matter and we do no one 
in our society any favours by denigrating that 
ability. 

One thing that we can be certain of is that we 
are all born to die. The Parliament will do a noble 
thing if it creates an opportunity for the dead to 
contribute to the lives of those who follow them. 
However, we commit evil if we presume to know 
the views of the dead. As the bill progresses 
through Parliament, striking the correct balance 
will be the challenge for the Executive—and, 
indeed, for all of us. 

16:48 
Lewis Macdonald: First, let me acknowledge 

the quality of this afternoon’s debate. I have a 
strong sense of a consensus in the chamber both 
on the bill’s general principles and on the 
sensitivities that we are required to acknowledge 
and respect if the bill is to make appropriate 
progress. That bodes well for the later stages of 
the legislative process. 
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In the past, certain problems arose because the 
Human Tissue Act 1961 had fallen out of date. As 
a result, we have designed the bill and suggested 
improvements to ensure that it accommodates 
technological advances and changes in attitude. 

I suppose that someone had to mention the bill’s 
devolution aspects. As all the issues are devolved 
to the Scottish Parliament, the bill must be tailored 
to Scottish needs and the Scottish legal system. 
There is equivalent legislation in the Human 
Tissue Act 2004, which applies south of the 
border. Although the bill reflects Scottish 
circumstances, we have also worked hard at 
official level with colleagues in the Department of 
Health to ensure that the principles in both sets of 
legislation are the same and that there is, as far as 
possible, a consistent approach. We recognise 
that that is important both for members of the 
public and for health care professionals who will 
have to work with both pieces of legislation. 

The first issue to address is that of authorisation 
as against presumed consent. Although the bill 
quite deliberately separates off the issues to do 
with organ donation for transplants and hospital 
post mortems, we must recognise the lessons 
from cases concerning consent for hospital post 
mortems and apply those lessons across the 
board. Health professionals cannot presume 
consent on the basis of silence and we cannot 
allow decisions of that kind to be made on the 
basis of apathy. We need to relate authorisation to 
the views of the person involved as far as we can. 

It is not the case, as I think was at least implied 
in one speech, that that is simply a judgment to 
which we have come unilaterally. Carolyn Leckie 
asked whether we had sought wider views. 
Indeed, in July 2002, when the Scottish transplant 
group made its proposals to strengthen the 
existing system of opting in, we consulted on 
those proposals, and we consulted again on the 
transplantation consultation paper in June 2004. 
Responses to both consultations very much 
favoured the approach that is now enshrined in the 
bill.  

There has been a clear consensus in the 
chamber on the need to raise public awareness of 
the issues that are dealt with in the bill, particularly 
in order to increase the numbers of those 
authorising organ donation. That is certainly 
something that we are happy to take on board. 
The best kind of authorisation is clearly self-
authorisation, so we want to make people aware 
of the extended opportunities that the bill will give 
them to express their wishes about what should 
happen to their bodies after death.  

The need for public awareness also applies to 
post-mortem examinations and we will consider 
how we can best go about making people more 
aware of the important benefits to medical 

science, and therefore to the treatment of others, 
that can arise from post-mortem examinations. 
That is something that a number of members have 
said. We acknowledge the need to provide 
guidance on that to health professionals and I 
support the Health Committee’s recommendations 
in that respect. 

Susan Deacon: Does the minister agree that 
the provision of bereavement support services in 
hospitals and elsewhere will play a vital part in 
developing the context and conditions in which 
people can be informed and made aware of the 
changes that are taking place? Has he had the 
opportunity to look at some of the work that the 
cross-party group on funerals and bereavement 
has done to inform the discussion? 

Lewis Macdonald: I acknowledge the 
importance of all that work and the significance of 
transplant co-ordinators, who clearly have already 
been playing a key role. We need to consider 
whether there are lessons to be learned from that 
to ensure that families are as well informed as 
they can be about post mortems.  

We have paid close attention to the views that 
were expressed both by members and by 
witnesses in the Health Committee’s consideration 
of the bill at stage 1. As I indicated earlier, we will 
address some of those views in amendments at 
stage 2. In particular, I highlight the need to find an 
appropriate way to ensure that existing Scottish 
entries by adults in the organ donor register and 
other existing requests that were made verbally by 
adults will count as valid authorisations when the 
new legislation comes into effect. This may not be 
the right stage at which to explore in detail what 
approach should be taken to such amendments, 
but I think that we need to remove the requirement 
for existing written requests to be signed. We must 
also extend the scope of the provision so that it 
covers existing requests that have been 
expressed verbally. 

We will also want to consider how to allow the 
nearest relative to give verbal authorisation for 
transplantation. That reflects the concerns that 
were expressed by the Scottish transplant co-
ordinators network, which wants to safeguard the 
current arrangements whereby authorisation is 
often given by phone. 

The Health Committee raised the difficult and 
important issue of what happens when a nearest 
relative wishes to withdraw authorisation for 
transplantation. I made it clear when I responded 
to the committee’s concerns that we want to 
address the issue at stage 2. One of the options 
might be to introduce a cut-off point based on the 
risk to recipients, but there are obvious practical 
difficulties with that approach. Therefore, the best 
way forward might well be to introduce an 
amendment that ensures that, once authorisation 
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for transplantation is given by the nearest relative, 
it cannot be withdrawn. We will want to work with 
the transplant co-ordinators to ensure that if we go 
down that road, that aspect of the legislation is 
fully explained to families and any additional 
safeguards that are required are put in place. 

Some amendments may be made at stage 2 in 
relation to the nearest-relative hierarchy. Kate 
Maclean asked whether people could vary the 
hierarchy. The key point is that if a person is clear 
about their own wishes, that takes priority over the 
wishes of any other person who may have an 
interest. The hierarchy is designed to be broad 
and to reflect current circumstances but, of course, 
the wish of the individual takes precedence over 
all that. 

Euan Robson asked about appeals under 
regulations that are made under section 15(4). We 
are working on how the appeals process will be 
taken forward. Although it is likely that the process 
requires to be included in regulations, it is likely to 
be a judicial process rather than one involving 
either the Human Tissue Authority or Scottish 
ministers. 

Roseanna Cunningham asked about the 
donation of part of a liver by a living child and 
about issues relating to skin and other matters of 
that kind. The definition of “regenerative tissue” 
that is included in section 15(7) does not cover 
part of a liver, so the bill makes it clear that 
“regenerative tissue”, in the context of existing 
medical technology, means only bone marrow. 
The committee may want to consider the matter 
further at stage 2, but I think that we are clear as 
to how the bill will apply. 

A number of members asked about appropriate 
authorisation forms for children. I am happy to 
consider the matter, but I welcome the support for 
the drafts that have been brought forward thus far. 
We want to ensure that the requirements on 
families in what are stressful and traumatic 
circumstances are proportionate and reasonable, 
but we also want to ensure that there is clear 
protection and guidance for health care 
professionals. It is important that we get the 
balance right. 

Stewart Stevenson and one or two other 
members raised specific issues to do with 
imported organs for transplantation. It is important 
to be clear that that is possible only within the 
European Union. The other EU member countries 
with which such exchanges might occur have 
similar regimes to ours, which would equally 
prevent any payment for organs in those 
circumstances. 

A couple of members raised the issue of 
whether pathologists would be unduly penalised if 
they undertook a hospital post mortem for which a 

failure to get proper authorisation might lie in the 
hands of others. It will be essential that a 
pathologist who voluntarily undertakes a hospital 
post-mortem examination has a copy of the 
authorisation form. That will be a requirement in 
order for the examination to go ahead. There is a 
defence under the bill that the person who 
undertook the activity “reasonably believed” that it 
was authorised. 

David Davidson asked about the legal basis for 
consent being given at the age of 12. I refer him to 
the Age of Legal Capacity (Scotland) Act 1991. In 
relation to transplantation, the child of 12 or over is 
assumed under the bill to be competent and so to 
be able to make a decision as regards 
authorisation. For reasons that have been well 
rehearsed, there are different provisions in 
different parts of the bill, as is appropriate. 

We will seek to amend some of the bill’s 
provisions at stage 2. I have already mentioned 
the amendment that we will introduce in relation to 
museums. In relation to a child’s bequest for 
anatomical examination, we will seek to amend 
the bill to require that authorisation is witnessed in 
writing by two adults who are able to confirm the 
child’s understanding of the bequest. 

The bill covers specialised but very important 
and sensitive subjects. It is the first time that we 
have had this debate in the Scottish Parliament. 
As I say, I am heartened by the broad support for 
the bill from all parties. I am grateful to all whose 
work has helped us to reach this point. I believe 
that the bill encapsulates modern attitudes to the 
issues with which it deals and provides a proper 
legal basis for the open, proper and legitimate use 
of human tissue and organs, for the benefit of 
individuals, their families and the population as a 
whole. I commend the bill to Parliament. 
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SP Bill 42-ML1  Session 2 (2005) 
 

1

Human Tissue (Scotland) Bill 
 

1st Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 55 Schedule 
Section 56 Long Title 

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 1 

Mrs Nanette Milne 
 

112 In section 1, page 1, line 10, after <promote> insert <, on a regular basis,> 

After section 5 

John Farquhar Munro 
 

113 After section 5, insert— 

<Presumed consent: adult 

(1) An adult may prohibit— 

(a) the removal and use, after the adult’s death, of any part of the adult’s body for any 
of the purposes referred to in section 3(1); or 

(b) the removal and use, after the adult’s death, of— 

(i) specified parts of the adult’s body for any purpose; 

(ii) any part of the adult’s body for specified purposes; or 

(iii) specified parts of the adult’s body for specified purposes, 

 (the purposes referred to in this paragraph being the purposes referred to in section 
3(1)), 

by notifying the Scottish Ministers (for the purposes of inclusion in the register kept 
under section (Register of decisions under section (Presumed consent: adult)(1)) of a 
decision to that effect. 

(2) Where there is in force immediately before an adult’s death no prohibition under either 
subsection (1)(a) or (b), the adult is deemed, if the conditions referred to in subsection 
(4) are met, to have authorised the removal and use, after the adult’s death, of any part 
of the adult’s body for any of the purposes referred to in section 3(1). 

(3) Where there is in force immediately before an adult’s death a prohibition under 
paragraph (b) of subsection (1), the adult is deemed, if the conditions mentioned in 
subsection (4) are met, to have authorised the removal and use, after the adult’s death, of 
any part of the adult’s body for any of the purposes referred to in section 3(1), except to 
the extent of any prohibition notified by virtue of that paragraph. 
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(4) The conditions are that— 

(a) the adult was, at the time of the adult’s death, normally resident in Scotland; and 

(b) no objection has been made under subsection (5)(b). 

(5) The nearest relative of the deceased adult— 

(a) is to be— 

(i) informed of the effect of this section; and 

(ii) given an opportunity to object under paragraph (b); and 

(b) may, if subsection (6) applies, object to the removal and use, by virtue of 
subsection (3) or, as the case may be, (4), of a part or parts of the adult’s body for 
one or more of the purposes referred to in section 3(1). 

(6) This subsection applies— 

(a) where— 

(i) no prohibition under subsection (1) is in force at the time of the adult’s 
death, if the adult had made it known that the adult had made a decision of 
a type mentioned in that subsection; or 

(ii) a prohibition under paragraph (b) of that subsection is in force at the time 
of the adult’s death, if the adult had made it known that the adult had made 
an additional decision under that paragraph or a decision under paragraph 
(a) of that subsection; or 

(b) if the removal and use, after the adult’s death, of a part or parts of the adult’s body 
for one or more of the purposes referred to in section 3(1) would cause significant 
distress to a person falling within paragraphs (a) to (e) of section 45. 

(7) Where the adult’s nearest relative objects under subsection (6)(a) and— 

(a) the decision made known by the adult was of the type mentioned in paragraph (a) 
of subsection (1), the adult is deemed to have notified that decision under that 
subsection; 

(b) the decision made known by the adult was of the type mentioned in subsection 
(1)(b), subsection (3) applies as if that decision had been notified under subsection 
(1) (but with the reference to the conditions in subsection (4) being met being read 
as a reference to the condition in paragraph (a) of that subsection being met). 

(8) Where the adult’s nearest relative objects under subsection (6)(b), the adult is deemed to 
have notified under subsection (1) a decision of the type mentioned in paragraph (a) of 
that subsection.> 

John Farquhar Munro 
 

114 After section 5, insert— 

<Register of decisions under section (Presumed consent: adult)(1) 

(1) The Scottish Ministers must arrange for a register to be kept of all decisions under 
section (Presumed consent: adult)(1) which are notified to them. 

(2) The Scottish Ministers may by regulations make further provision about the register to 
be kept under section (Presumed consent: adult)(1). 
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(3) Without prejudice to the generality of subsection (2), such regulations may provide 
for— 

(a) how decisions under section (Presumed consent: adult)(1) are to be notified; 

(b) how decisions under section (Presumed consent: adult)(1) may be withdrawn or 
modified; and 

(c) the form in which the information contained in the register is to be kept and how 
that information is to be accessed following an adult’s death. 

(4) The Scottish Ministers must take such steps as they consider appropriate to promote 
public awareness of the register kept under subsection (1) and of the means by which 
decisions under section (Presumed consent: adult)(1) are to be notified to them.> 

Section 6 

Dr Jean Turner 
 

115 In section 6, page 2, line 32, after <writing> insert <and signed and dated by the adult in the 
presence of one witness> 

Lewis Macdonald 
 

1 In section 6, page 2, line 33, leave out <in the presence of 2 witnesses> 

Lewis Macdonald 
 

2 In section 6, page 2, line 34, at beginning insert <subject to subsections (3) and (4),>  

Dr Jean Turner 
 

116 In section 6, page 2, line 34, after <withdrawn> insert <but only> 

Dr Jean Turner 
 

117 In section 6, page 2, line 34, at end insert <and signed and dated by the adult in the presence of 
one witness> 

Dr Jean Turner 
 

118 In section 6, page 2, line 34, at end insert <; or 

(ii) expressed verbally in the presence of two witnesses> 

Lewis Macdonald 
 

119 In section 6, page 2, line 34, at end insert— 

<(3) If the adult is blind or unable to write, withdrawal of authorisation by virtue of 
subsection (2)(b) may be signed by another adult (a “signatory”) on the adult’s behalf 
and if it is so signed it must be witnessed by one witness. 
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(4) Withdrawal of authorisation which is signed by a signatory on behalf of an adult by 
virtue of subsection (3) must contain a statement signed by both the signatory and the 
witness in the presence of the adult and of each other that the adult, in the presence of 
them both, expressed the intention to withdraw the authorisation and requested the 
signatory to sign the withdrawal on behalf of the adult. 

(5) Nothing in subsection (3) prevents an adult who is blind from withdrawing, in 
accordance with subsection (2)(b), any authorisation by virtue of subsection (1). 

(6) In subsection (2)(a)(i), “writing” includes, in relation to the requirement there for 
authorisation to be in writing, representation of a character in visible form.> 

Mike Rumbles 
 

111 In section 6, page 2, line 34, at end insert – 

<(  ) For the purposes of subsection (1) an adult who is, at the time of the adult’s death, 
registered with the NHS Organ Donor Register is to be treated as having given 
authorisation by virtue of subsection (1).> 

Dr Jean Turner 
 

120 In section 6, page 2, line 34, at end insert— 

<(  ) An authorisation or withdrawal under paragraph (a)(ii) or, as the case may be, (b)(ii) 
must be intimated as soon as reasonably practicable after it is expressed to the adult’s 
general practitioner by— 

(a) the adult; or 

(b) the managers of the hospital in which the adult is being treated.>  

John Farquhar Munro 
 

121 Leave out section 6 

Section 7 

Mrs Nanette Milne 
 

122 In section 7, page 3, line 26, leave out <if> and insert <unless> 

Mrs Nanette Milne 
 

123 In section 7, page 3, line 26, leave out <unwilling> and insert <willing> 

Mrs Nanette Milne 
 

124 In section 7, page 3, line 28, leave out <if> and insert <unless> 

Mrs Nanette Milne 
 

125 In section 7, page 3, line 28, leave out <unwilling> and insert <willing> 
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Mrs Nanette Milne 
 

126 In section 7, page 3, line 30, leave out <if> and insert <unless> 

Mrs Nanette Milne 
 

127 In section 7, page 3, line 30, leave out <unwilling> and insert <willing> 

Mrs Nanette Milne 
 

128 In section 7, page 3, line 33, leave out subsection (5) 

Dr Jean Turner 
 

129 In section 7, page 4, line 1, after <signed> insert <and dated in the presence of one witness> 

Lewis Macdonald 
 

4 In section 7, page 4, line 1, leave out <by> and insert <; or 

(ii) expressed verbally, 

 by> 

Lewis Macdonald 
 

5 In section 7, page 4, line 2, at beginning insert <subject to subsection (7),> 

Dr Jean Turner 
 

130 In section 7, page 4, line 2, after <withdrawn> insert <but only> 

Dr Jean Turner 
 

131 In section 7, page 4, line 2, at end insert <, dated and witnessed> 

Lewis Macdonald 
 

6 In section 7, page 4, line 2, at end insert— 

<(7) To the extent that authorisation by virtue of subsection (1), (2) or (3) is for the purposes 
of transplantation, it may not be withdrawn.> 

John Farquhar Munro 
 

132 Leave out section 7 

Section 8 

Lewis Macdonald 
 

7 In section 8, page 4, line 4, at beginning insert— 

<(1) Where, immediately before the coming into force of sections 3 and 6— 

(a) there is in force> 
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Lewis Macdonald 
 

8 In section 8, page 4, line 5, leave out from first <in> to <6,> in line 6 and insert <either— 

(i) in writing; or 

(ii) expressed verbally (whether or not expressed during the adult’s last illness 
and whether or not expressed in the presence of any witnesses); and 

(b) the request has not been acted on, 

 the request> 

Lewis Macdonald 
 

9 In section 8, page 4, line 7, after <writing> insert <or, as the case may be, expressed verbally)> 

Lewis Macdonald 
 

10 In section 8, page 4, line 7, at end insert— 

<(  ) In subsection (1), “writing” includes, in relation to the reference there to a request by an 
adult which is in force immediately before the coming into force of sections 3 and 6, 
representation of a character in visible form.> 

John Farquhar Munro 
 

133 Leave out section 8 

Lewis Macdonald 
 

11 Move section 8 to before section 14 

Section 9 

Lewis Macdonald 
 

12 In section 9, page 4, line 12, at beginning insert <Subject to subsections (3) to (5),> 

Dr Jean Turner 
 

134 In section 9, page 4, line 13, at end insert <and signed and dated by the child in the presence of 
one witness> 

Dr Jean Turner 
 

135 In section 9, page 4, line 14, after <withdrawn> insert <but only> 

Dr Jean Turner 
 

136 In section 9, page 4, line 14, at end insert <so signed, dated and witnessed> 

Lewis Macdonald 
 

13 In section 9, page 4, line 14, at end insert— 
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<(3) If the child is blind or unable to write, authorisation by virtue of subsection (1) and 
withdrawal of such authorisation may be signed by an adult (a “signatory”) on the 
child’s behalf and if it is so signed it must be witnessed by one witness. 

(4) Authorisation by virtue of subsection (1), or withdrawal of such authorisation, which is 
signed by a signatory on behalf of a child by virtue of subsection (3) must contain a 
statement signed by both the signatory and the witness in the presence of the child and 
of each other that the child, in the presence of them both, expressed the intention to give 
the authorisation or, as the case may be, withdraw the authorisation and requested the 
signatory to sign the authorisation or, as the case may be, the withdrawal on behalf of 
the child. 

(5) Authorisation by virtue of subsection (1) which is signed by a signatory on behalf of a 
child by virtue of subsection (3) must contain or be accompanied by— 

(a) certification in writing signed by the signatory that, in the opinion of the 
signatory; 

(b) certification in writing signed by the witness that, in the opinion of the witness, 

 the child understands the effect of the authorisation and is not acting under undue 
influence in giving it. 

(6) Nothing in subsection (3) prevents a child who is blind from giving authorisation by 
virtue of subsection (1) in accordance with subsection (2)(a) or withdrawing, in 
accordance with subsection (2)(b), any authorisation by the child by virtue of subsection 
(1) (including authorisation signed by a signatory in accordance with subsection (3)). 

(7) In subsection (2)(a), “writing” includes, in relation to the requirement there for 
authorisation to be in writing, but only where the authorisation in writing is not signed 
by a signatory on behalf of the child, representation of a character in visible form.> 

Section 10 

Lewis Macdonald 
 

14 In section 10, page 4, line 20, after <child> insert <(but who is not a local authority)> 

Lewis Macdonald 
 

15 In section 10, page 4, line 30, after <child> insert <(but who is not a local authority)> 

Lewis Macdonald 
 

16 In section 10, page 5, line 2, after <child> insert <(but who is not a local authority)> 

Dr Jean Turner 
 

137 In section 10, page 5, line 24, after <signed> insert <and dated in the presence of one witness> 

Lewis Macdonald 
 

17 In section 10, page 5, line 24, leave out <by> and insert <; or 

(ii) expressed verbally, 

 by> 
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Lewis Macdonald 
 

18 In section 10, page 5, line 26, at beginning insert <subject to subsection (7),> 

Dr Jean Turner 
 

138 In section 10, page 5, line 26, after <withdrawn> insert <but only> 

Dr Jean Turner 
 

139 In section 10, page 5, line 26, after <signed> insert <and dated in the presence of one witness> 

Lewis Macdonald 
 

19 In section 10, page 5, line 26, at end insert— 

<(7) To the extent that authorisation by virtue of subsection (1), (2) or (3) is for the purposes 
of transplantation, it may not be withdrawn.> 

Section 11 

Lewis Macdonald 
 

20 In section 11, page 5, line 29, after <child> insert <(but who is not a local authority)> 

Dr Jean Turner 
 

140 In section 11, page 5, line 33, after <signed> insert <and dated in the presence of one witness> 

Lewis Macdonald 
 

21 In section 11, page 5, line 33, leave out <by> and insert <; or 

(ii) expressed verbally, 

 by> 

Lewis Macdonald 
 

22 In section 11, page 5, line 35, at beginning insert <subject to subsection (3),> 

Dr Jean Turner 
 

141 In section 11, page 5, line 35, after <withdrawn> insert <but only> 

Dr Jean Turner 
 

142 In section 11, page 5, line 35, after <signed> insert <and dated in the presence of one witness> 

Lewis Macdonald 
 

23 In section 11, page 5, line 35, at end insert— 

<(3) To the extent that authorisation by virtue of subsection (1) is for the purposes of 
transplantation, it may not be withdrawn.> 
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Section 12 

John Farquhar Munro 
 

143 In section 12, page 6, line 22, leave out <in accordance with section 6, 7,> and insert— 

<(i)  in the case of an adult, in accordance with section (Presumed consent: 
adult); 

(ii)  in the case of a child, in accordance with section> 

John Farquhar Munro 
 

144 In section 12, page 6, line 23, at end insert— 

<(  ) For the purposes of subsection (4)(c)(i), the person or, as the case may be, the registered 
medical practitioner is entitled to be satisfied that the removal is authorised in 
accordance with the section in question— 

(a) in the case of authorisation deemed to have been given by virtue of section 
(Presumed consent: adult)(2), if the person or, as the case may be, the medical 
practitioner is satisfied— 

(i) having checked the register kept under section (Register of decisions under 
section (Presumed consent: adult)(1)) in the manner specified by virtue of 
regulations under subsection (3)(c) of that section, that no prohibition 
under section (Presumed consent: adult)(1)(a) or (b) exists; and 

(ii) that both of the conditions referred to in section (Presumed consent: 
adult)(4) are satisfied; 

(b) in the case of authorisation deemed to have been given by virtue of section 
(Presumed consent: adult)(3), if the person or, as the case may be, the medical 
practitioner— 

(i) having checked the register kept under section (Register of decisions under 
section (Presumed consent: adult)(1)) in the manner specified by virtue of 
regulations under subsection (3)(c) of that section, has found that a 
prohibition under section (Presumed consent: adult)(1)(b) exists; 

(ii) is satisfied that the proposed removal is not prohibited by that prohibition; 
and 

(iii) is satisfied that both of the conditions referred to in section (Presumed 
consent: adult)(4) are satisfied; 

(c) in the case of authorisation deemed to have been given by virtue of subsection (3) 
of section (Presumed consent: adult) as applied by subsection (7)(b) of that 
section, if the person or, as the case may be, the medical practitioner— 

(i) having checked the register kept under section (Register of decisions under 
section (Presumed consent: adult)(1)) in the manner specified by virtue of 
regulations under subsection (3)(c) of that section, has found that a 
prohibition under section (Presumed consent: adult)(1)(b) exists; 

(ii) is satisfied that a further prohibition exists by virtue of section (Presumed 
consent: adult)(7)(b); 

(iii) is satisfied that the proposed removal is not prohibited by either of those 
prohibitions; and 
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(iv) is satisfied that the condition referred to in section (Presumed consent: 
adult)(4)(a) is met.> 

John Farquhar Munro 
 

145 In section 12, page 6, line 24, leave out <(4)(c)> and insert <(4)(c)(ii)> 

Lewis Macdonald 
 

24 In section 12, page 6, line 28, after <or> insert <(in a case where by virtue of this Act it may be 
withdrawn)> 

John Farquhar Munro 
 

146 In section 12, page 6, line 29, leave out from beginning to end of line 23 on page 7  

Lewis Macdonald 
 

25 In section 12, page 6, line 39, leave out from <in> to end of line 41 and insert <by the adult> 

Lewis Macdonald 
 

26 In section 12, page 6, line 42, after <7(1)> insert <which is in writing> 

Lewis Macdonald 
 

27 In section 12, page 7, leave out line 1 

Lewis Macdonald 
 

28 In section 12, page 7, line 4, at end insert— 

<(  ) in the case of authorisation by virtue of section 7(1) which is expressed verbally, 
there is what the person or, as the case may be, the medical practitioner considers 
to be an appropriate record of the authorisation and the authorisation bears from 
the record— 

(i) to be as respects the deceased adult; 

(ii) to authorise removal of the part for the purpose in question; 

(iii) to have been expressed verbally by the nearest relative of the deceased 
adult;> 

Lewis Macdonald 
 

29 In section 12, page 7, line 5, after <7(2)> insert <which is in writing> 

Lewis Macdonald 
 

30 In section 12, page 7, leave out line 8 

Lewis Macdonald 
 

31 In section 12, page 7, line 14, at end insert— 
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<(  ) in the case of authorisation by virtue of section 7(2) which is expressed verbally, 
there is what the person or, as the case may be, the medical practitioner considers 
to be an appropriate record of the authorisation and the authorisation bears from 
the record— 

(i) to be as respects the deceased adult; 

(ii) to authorise removal of the part for the purpose in question; 

(iii) to have been expressed verbally by the nearest relative of the deceased 
adult; 

(iv) to be as respects a part which is included in the authorisation by the adult 
and for a purpose referred to in paragraphs (b) to (d) of section 3(1) which 
is not included in the authorisation by the adult;> 

Lewis Macdonald 
 

32 In section 12, page 7, line 15, after <7(3)> insert <which is in writing> 

Lewis Macdonald 
 

33 In section 12, page 7, leave out line 18 

Lewis Macdonald 
 

34 In section 12, page 7, line 23, at end insert— 

<(  ) in the case of authorisation by virtue of section 7(3) which is expressed verbally, 
there is what the person or, as the case may be, the medical practitioner considers 
to be an appropriate record of the authorisation and the authorisation bears from 
the record— 

(i) to be as respects the deceased adult; 

(ii) to authorise removal of the part for the purpose in question; 

(iii) to have been expressed verbally by the nearest relative of the deceased 
adult; 

(iv) to be as respects a part which is not included in the authorisation by the 
adult and for a purpose referred to in paragraphs (b) to (d) of section 3(1);> 

Lewis Macdonald 
 

35 In section 12, page 7, line 24, after <9(1)> insert <which is not signed by a person on behalf of 
the child> 

Lewis Macdonald 
 

36 In section 12, page 7, line 28, at end insert— 

<(  ) in the case of authorisation by virtue of section 9(1) which is signed by a person 
on behalf of the child, it bears— 

(i) to be in writing; 

(ii) to be as respects the deceased child; 

(iii) to authorise removal of the part for the purpose in question; 
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(iv) to be on behalf of the child while 12 years of age or over; 

(v) to be signed by an adult on behalf of the child because the child was blind 
or unable to write at the time of giving the authorisation; 

(vi) to be witnessed by one witness who was an adult when witnessing and was 
present when the other adult signing the authorisation signed it; 

(vii) to contain a statement signed by both the signatory and the witness in the 
presence of the child and of each other that the child, in the presence of 
them both, expressed the intention to give the authorisation and requested 
the signatory to sign it on the child’s behalf; 

(viii) to contain or be accompanied by certification in writing signed by the 
person signing the authorisation on behalf of the child that, in the opinion 
of the person, the child understood the effect of the authorisation and was 
not acting under undue influence in giving it and by certification in writing 
signed by the witness that, in the opinion of the witness, the child so 
understood and was not so acting;> 

Lewis Macdonald 
 

37 In section 12, page 7, line 29, after <10(1)> insert <which is in writing> 

Lewis Macdonald 
 

38 In section 12, page 7, leave out line 30 

Lewis Macdonald 
 

39 In section 12, page 7, line 34, after <child> insert <(but who is not a local authority)> 

Lewis Macdonald 
 

40 In section 12, page 7, line 35, at end insert— 

<(  ) in the case of authorisation by virtue of section 10(1) which is expressed verbally, 
there is what the person or, as the case may be, the medical practitioner considers 
to be an appropriate record of the authorisation and the authorisation bears from 
the record— 

(i) to be as respects the deceased child (who died 12 years of age or over); 

(ii) to authorise removal of the part for the purpose in question; 

(iii) to have been expressed verbally by a person who, immediately before the 
child’s death, had parental rights and parental responsibilities in relation to 
the child (but who is not a local authority);> 

Lewis Macdonald 
 

41 In section 12, page 7, line 36, after <10(2)> insert <which is in writing> 

Lewis Macdonald 
 

42 In section 12, page 7, leave out line 39 
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Lewis Macdonald 
 

43 In section 12, page 8, line 4, after <child> insert <(but who is not a local authority)> 

Lewis Macdonald 
 

44 In section 12, page 8, line 8, at end insert— 

<(  ) in the case of authorisation by virtue of section 10(2) which is expressed verbally, 
there is what the person or, as the case may be, the medical practitioner considers 
to be an appropriate record of the authorisation and the authorisation bears from 
the record— 

(i) to be as respects the deceased child (who died 12 years of age or over); 

(ii) to authorise removal of the part for the purpose in question; 

(iii) to have been expressed verbally by a person who, immediately before the 
child’s death, had parental rights and parental responsibilities in relation to 
the child (but who is not a local authority); 

(iv) to be as respects a part which is included in the authorisation by the child 
and for a purpose referred to in paragraphs (b) to (d) of section 3(1) which 
is not included in the authorisation by the child;> 

Lewis Macdonald 
 

45 In section 12, page 8, line 9, after <10(3)> insert <which is in writing> 

Lewis Macdonald 
 

46 In section 12, page 8, leave out line 12 

Lewis Macdonald 
 

47 In section 12, page 8, line 16, after <child> insert <(but who is not a local authority)> 

Lewis Macdonald 
 

48 In section 12, page 8, line 19, at end insert— 

<(  ) in the case of authorisation by virtue of section 10(3) which is expressed verbally, 
there is what the person or, as the case may be, the medical practitioner considers 
to be an appropriate record of the authorisation and the authorisation bears from 
the record— 

(i) to be as respects the deceased child (who died 12 years of age or over); 

(ii) to authorise removal of the part for the purpose in question; 

(iii) to have been expressed verbally by a person who, immediately before the 
child’s death, had parental rights and parental responsibilities in relation to 
the child (but who is not a local authority); 

(iv) to be as respects a part which is not included in the authorisation by the 
child and for a purpose referred to in paragraph (b) to (d) of section 3(1);> 
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Lewis Macdonald 
 

49 In section 12, page 8, line 20, after <11(1)> insert <which is in writing> 

Lewis Macdonald 
 

50 In section 12, page 8, leave out line 21 

Lewis Macdonald 
 

51 In section 12, page 8, line 25, after <child> insert <(but who is not a local authority)> 

Lewis Macdonald 
 

52 In section 12, page 8, line 26, at end insert— 

<(  ) in the case of authorisation by virtue of section 11(1) which is expressed verbally, 
there is what the person or, as the case may be, the medical practitioner considers 
to be an appropriate record of the authorisation and the authorisation bears from 
the record— 

(i) to be as respects the deceased child (who died under 12 years of age); 

(ii) to authorise removal of the part for the purpose in question; 

(iii) to have been expressed verbally by a person who, immediately before the 
child’s death, had parental rights and parental responsibilities in relation to 
the child (but who is not a local authority).> 

After section 12 

Lewis Macdonald 
 

53 After section 12, insert— 

<Removal of tissue sample to determine viability of transplantation 

If it appears to a person removing, in accordance with authorisation by virtue of section 
6(1), 7(1), (2) or (3), 9(1), 10(1), (2) or (3) or 11(1), any part of the body of a deceased 
person for transplantation that it is necessary or expedient to examine tissue sample 
removed from the part or any other part of the body to determine the viability of the 
transplantation (including in particular the safety of the transplant for the person who is 
to receive it), the person carrying out the removal may remove and secure the 
examination of such tissue sample from the part or the body as the person considers 
necessary or expedient for that purpose.> 

Section 13 

Dr Jean Turner 
 

147 In section 13, page 8, line 32, at end insert <; 

(  ) remove the body to other suitable premises for the purposes of preserving the part 
for transplantation.> 
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After section 13 

Lewis Macdonald 
 

54 After section 13, insert— 

<Part of body removed before day on which section 3 comes into force 

A part— 

(a) removed— 

(i) from the body of a deceased person before the day on which section 3 
comes into force for the purposes of transplantation, research, education, 
training or audit; 

(ii) other than during an examination having the characteristics of a post-
mortem examination (whether or not carried out for the purposes of the 
functions, or under the authority, of the procurator fiscal) or an anatomical 
examination (within the meaning of section 1(1) of the Anatomy Act 1984 
(c.14); and   

(b) held immediately before that day for use for any such purpose, 

may be retained and used for any such purpose.> 

Section 14 

Lewis Macdonald 
 

55 In section 14, page 9, line 22, leave out <or uses> and insert <, after the day on which section 3 
comes into force,> 

Lewis Macdonald 
 

56 In section 14, page 9, line 23, after <3(1)> insert <or uses after that day any part so removed for 
any such purpose> 

Lewis Macdonald 
 

57 In section 14, page 9, line 24, leave out <and> and insert <or, as the case may be, the> 

Lewis Macdonald 
 

58 In section 14, page 9, line 24, leave out <are> and insert <is> 

John Farquhar Munro 
 

148 In section 14, page 9, line 25, leave out <6, 7,> and insert <section (Presumed consent: adult)> 

Lewis Macdonald 
 

59 In section 14, page 9, line 36, leave out <level 5 on the standard scale> and insert <the statutory 
maximum> 
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Lewis Macdonald 
 

60 In section 14, page 9, line 40, leave out <not exceeding level 5 on the standard scale> 

Section 15 

Lewis Macdonald 
 

149 In section 15, page 10, line 4, after <(3)> insert <to (3B)> 

Lewis Macdonald 
 

150 In section 15, page 10, line 6, leave out <which is not regenerative tissue,>  

Mrs Nanette Milne 
 

151 In section 15, page 10, line 7, after <child> insert <or adult with incapacity> 

Mrs Nanette Milne 
 

152 In section 15, page 10, line 11, after <child> insert <or, as the case may be, adult with 
incapacity> 

Mrs Nanette Milne 
 

153* In section 15, page 10, line 14, after <adult> insert <(other than an adult with incapacity)> 

Lewis Macdonald 
 

154 In section 15, page 10, line 17, at end insert <; or 

(c) if— 

(i) the person removes any tissue from the body of a living adult with 
incapacity intending that it be used for transplantation; and 

(ii) when the person removes the tissue the person knows, or might reasonably 
be expected to know, that the adult from whose body the person removes it 
is alive and an adult with incapacity> 

Lewis Macdonald 
 

155 In section 15, page 10, line 18, after <(3)> insert <to (3B)> 

Lewis Macdonald 
 

156 In section 15, page 10, line 21, leave out <which is not regenerative tissue,>  

Mrs Nanette Milne 
 

157 In section 15, page 10, line 22, after <child> insert <or adult with incapacity> 
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Mrs Nanette Milne 
 

158 In section 15, page 10, line 24, after <child> insert <or, as the case may be, adult with 
incapacity> 

Mrs Nanette Milne 
 

159 In section 15, page 10, line 27, after <adult> insert <(other than an adult with incapacity)> 

Mrs Nanette Milne 
 

160 In section 15, page 10, line 29, at end insert <(other than an adult with incapacity)> 

Lewis Macdonald 
 

161 In section 15, page 10, line 29, at end insert <; or 

(c) if— 

(i) the person uses for transplantation any tissue which has come from the 
body of a living adult with incapacity; and 

(ii) when the person does so, the person knows, or might reasonably be 
expected to know, that it has come from the body of a living adult with 
incapacity> 

Lewis Macdonald 
 

162 In section 15, page 10, line 36, at end insert— 

<(3A) The Scottish Ministers may by regulations provide that subsection (1)(a) or (c) or (2)(a) 
or (c) does not apply in a case where— 

(a) a person— 

(i) removes regenerative tissue; or  

(ii) uses such tissue; 

(b) the Ministers are satisfied that— 

(i) no reward has been or is to be given in contravention of section 17; 

(ii) such other conditions, as may be specified in the regulations are satisfied; 
and 

(c)  such other requirements as may be specified in the regulations are complied with. 

 (3B) The Scottish Ministers may by regulations provide that subsection (1)(a) or (b) or (2)(a) 
or (b) does not apply in a case where— 

(a) a person— 

(i) removes an organ or part of an organ as described in subsection (3C); or 

(ii) uses such an organ or part so removed; 

(b) the Ministers are satisfied that— 

(i) no reward has been or is to be given in contravention of section 17; 

(ii) such other conditions, as may be specified in the regulations are satisfied; 
and 
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(c)  such other requirements as may be specified in the regulations are complied with. 

(3C) The organ or part of an organ is one that— 

(a) during a domino organ transplant operation, is necessarily removed from— 

(i) a child; or 

(ii) an adult with incapacity; and 

(b) is in turn intended to be used for transplantation in respect of another living 
person.> 

Lewis Macdonald 
 

163 In section 15, page 10, line 37, after <(3)> insert <, (3A) or (3B)> 

Lewis Macdonald 
 

164 In section 15, page 11, line 3, at end insert <; 

(  ) subsection (3A) an exception from subsection (1)(a) or (c) or (2)(a) or (c) is in 
force, a person does not commit an offence under subsection (1)(a) or (c) or (2)(a) 
or (c), as the case may be, if the person reasonably believes that the exception 
applies; 

(  ) subsection (3B) an exception from subsection (1)(a) or (b) or (2)(a) or (b) is in 
force, a person does not commit an offence under subsection (1)(a) or (b) or (2)(a) 
or (b), as the case may be, if the person reasonably believes that the exception 
applies>  

Lewis Macdonald 
 

165 In section 15, page 11, line 8, at end insert— 

 <“adult with incapacity” is— 

(a) for the purposes of subsections (1)(c) and (2)(c), an adult to whom section 
(Meaning of adult with incapacity for purposes of section 15(1)(c) and 
(2)(c)) applies; 

(b) for the purposes of subsection (3C)(a)(ii), an adult in respect of whom 
section 47 of the Adults with Incapacity (Scotland) Act 2000 (asp 4) 
applies in relation to the domino organ transplant operation in question; 

 “domino organ transplant operation” means a transplant operation performed on a 
living person by a registered medical practitioner— 

(a) which is designed to safeguard or promote the physical health of the person 
by transplanting organs or parts of organs into the person; and 

(b) by so doing, necessitates the removal of an organ or part of an organ from 
the person which in turn is intended to be used for transplantation in 
respect of another living person;> 

Mrs Nanette Milne 
 

166 In section 15, page 11, line 8, at end insert— 

433



 19

 <“adult with incapacity” is to be construed in accordance with section 1(6) of the 
Adults with Incapacity (Scotland) Act 2000 (asp 4);> 

After section 15 

Lewis Macdonald 
 

167 After section 15, insert— 

<Meaning of adult with incapacity for purposes of section 15(1)(c) and (2)(c) 

(1) This section applies to an adult— 

(a) who, in the opinion of the Scottish Ministers, is an adult who is incapable in 
relation to a decision about the removal from the adult of regenerative tissue for 
transplantation; and 

(b) in respect of whom a certificate has been issued by the Ministers in accordance 
with subsection (2) that they are of this opinion. 

 (2) A certificate for the purposes of subsection (1) is to be in a form prescribed in 
regulations by the Scottish Ministers and is to specify the period during which the 
certificate is in force, being a period which— 

(a) the Scottish Ministers consider appropriate to the condition or circumstances of 
the adult; but 

(b) does not exceed one year from the date of the certificate. 

(3) In this section, “incapable” has the same meaning as it has in section 1(6) of the Adults 
with Incapacity (Scotland) Act 2000.> 

Section 16 

Lewis Macdonald 
 

61 In section 16, page 11, line 29, after <deceased> insert <or living> 

Lewis Macdonald 
 

62 In section 16, page 11, line 34, after <deceased> insert <or living> 

Section 17 

Lewis Macdonald 
 

63 In section 17, page 12, line 35, leave out <level 5 on the standard scale> and insert <the statutory 
maximum> 

Lewis Macdonald 
 

64 In section 17, page 12, line 39, leave out <not exceeding level 5 on the standard scale> 
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Section 18 

Lewis Macdonald 
 

65 In section 18, page 13, line 11, leave out <17(1) or (2)> and insert <17(2)> 

After section 18 

Lewis Macdonald 
 

66 After section 18, insert— 

<Authorisation for transplantation to have priority 

Authorisation by virtue of Part 1 for transplantation to have priority 

(1) If there is in force immediately before an adult’s death authorisation by the adult by 
virtue of section 6(1) of removal and use of any part of the adult’s body for 
transplantation, the authorisation takes priority as respects the part over— 

(a) any authorisation by the adult by virtue of section 24(1), or any request by the 
adult by virtue of section 4(1) of the Anatomy Act 1984 (c.14) (“the 1984 Act”), 
which is also in force at that time; 

(b) any right of any other person to give authorisation as respects the deceased adult 
by virtue of section 25(1) or (2). 

(2) If there is in force immediately before the death of a child who died twelve years of age 
or over authorisation by the child by virtue of section 9(1) of removal and use of a part 
of the child’s body for transplantation, the authorisation takes priority as respects the 
part over— 

(a) any authorisation by the child by virtue of section 26(1), or any request by the 
child by virtue of section 4(1) of the 1984 Act, which is also in force at that time; 

(b) any right of any other person to give authorisation as respects the deceased child 
by virtue of section 27(1) or (2). 

(3) Any right of any other person to authorise, by virtue of section 7(1), (2) or (3), removal 
and use of a part of a deceased adult’s body for transplantation takes priority as respects 
the part over— 

(a) any authorisation by the adult by virtue of section 24(1), or any request by the 
adult by virtue of section 4(1) of the 1984 Act, which is in force immediately 
before the adult’s death; 

(b) any right of any other person to give authorisation as respects the deceased adult 
by virtue of section 25(1) or (2). 

(4) Any right of any other person to authorise, by virtue of section 10(1), (2) or (3) or 11(1) 
removal and use of a part of a deceased child’s body for transplantation takes priority as 
respects the part over— 

(a) any authorisation by the child by virtue of section 26(1), or any request by the 
child by virtue of section 4(1) of the 1984 Act, which is in force immediately 
before the child’s death; 

(b) any right of another person to give authorisation as respects the deceased child by 
virtue of section 27(1) or (2).> 
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Section 26 

Lewis Macdonald 
 

67 In section 26, page 16, line 20, at end insert <or 

(ii) subject to subsections (3) and (4), if the child is blind or unable to write 
signed by an adult (a “signatory”) on the child’s behalf and witnessed by 
one witness;> 

Lewis Macdonald 
 

68 In section 26, page 16, line 21, at end insert <; or 

(ii) subject to subsections (3) and (4), if the child is blind or unable to write 
signed by an adult (a “signatory”) on the child’s behalf and witnessed by 
one witness> 

Lewis Macdonald 
 

69 In section 26, page 16, line 21, at end insert— 

<(3) Authorisation by virtue of subsection (1), or withdrawal of such authorisation, which is 
signed by a signatory on behalf of the child by virtue of subsection (2)(a)(ii) or (b)(ii) 
must contain a statement signed by both the signatory and the witness in the presence of 
the child and of each other that the child, in the presence of them both, expressed the 
intention to give the authorisation or, as the case may be, withdraw the authorisation and 
requested the signatory to sign the authorisation or, as the case may be, the withdrawal 
on behalf of the child. 

(4) Authorisation by virtue of subsection (1) which is signed by a signatory on behalf of a 
child by virtue of subsection (2)(a)(ii) must contain or be accompanied by certification 
in writing signed by the signatory that, in the opinion of the signatory, the child 
understands the effect of the authorisation and is not acting under undue influence in 
giving it. 

(5) Nothing in subsection (2)(a)(ii) or (b)(ii) prevents a child who is blind from signing an 
authorisation by virtue of subsection (1) in accordance with subsection (2)(a)(i) or a 
withdrawal of authorisation in accordance with subsection (2)(b)(i). 

(6) Each witness to authorisation by a child by virtue of subsection (1) (whether it is signed 
by the child or by a signatory on behalf of the child), must at the time of witnessing 
certify (in writing signed by the witness) that, in the opinion of the witness, the child 
understands the effect of the authorisation and is not acting under undue influence in 
giving it.> 

Section 27 

Lewis Macdonald 
 

70 In section 27, page 16, line 28, after <child> insert <(but who is not a local authority)> 
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Section 28 

Lewis Macdonald 
 

71 In section 28, page 17, line 21, after <child> insert <(but who is not a local authority)> 

Section 29 

Lewis Macdonald 
 

72 In section 29, page 17, line 36, at end insert— 

<(  ) A witness to nomination by an adult by virtue of section 25(1) or by a child by virtue of 
section 27(1) must at the time of witnessing certify (in writing signed by the witness) 
that, in the opinion of the witness, the adult or, as the case may be, the child understands 
the effect of the nomination and is not acting under undue influence in giving it.> 

Section 30 

Lewis Macdonald 
 

73 In section 30, page 18, line 35, after <verbally> insert <by the adult> 

Lewis Macdonald 
 

74 In section 30, page 19, line 14, at end insert— 

<(  ) to be in the form prescribed for the time being under section 47(a) for such 
authorisation;> 

Lewis Macdonald 
 

75 In section 30, page 19, line 15, after <26(1)> insert <which is not signed by a person on behalf of 
the child> 

Lewis Macdonald 
 

76 In section 30, page 19, line 25, leave out <a statement> and insert <or be accompanied by 
certification in writing> 

Lewis Macdonald 
 

77 In section 30, page 19, line 27, at end insert— 

<(  ) in the case of authorisation by virtue of section 26(1) which is signed by a person 
on behalf of the child, it bears— 

(i) to be in writing; 

(ii) to be as respects the deceased child; 

(iii) to authorise the activity in question (and, where the activity in question is 
that referred to in subsection (2)(b) or (c), to authorise the purpose in 
question); 

(iv) to be on behalf of the child while 12 years of age or over; 
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(v) to be signed by an adult on behalf of the child because the child was blind 
or unable to write at the time of giving the authorisation; 

(vi) to be witnessed by one witness who was an adult when witnessing and was 
present when the other adult signing the authorisation signed it; 

(vii) to contain a statement signed by both the signatory and the witness in the 
presence of the child and of each other that the child, in the presence of 
them both, expressed the intention to give the authorisation and requested 
the signatory to sign it on the child’s behalf; 

(viii) to contain or be accompanied by certification in writing signed by the 
person signing the authorisation on behalf of the child that, in the opinion 
of the person, the child understood the effect of the authorisation and was 
not acting under undue influence in giving it and by certification in writing 
signed by the witness that, in the opinion of the witness, the child so 
understood and was not so acting;> 

Lewis Macdonald 
 

78 In section 30, page 19, line 37, after <child> insert <(but who is not a local authority)> 

Lewis Macdonald 
 

79 In section 30, page 20, line 5, at end insert— 

<(  ) to be in the form prescribed for the time being under section 47(a) for such 
authorisation;> 

Lewis Macdonald 
 

80 In section 30, page 20, line 13, after <child> insert <(but who is not a local authority)> 

Lewis Macdonald 
 

81 In section 30, page 20, line 17, at end insert— 

<(  ) to be in the form prescribed for the time being under section 47(a) for such 
authorisation.> 

Section 32 

Lewis Macdonald 
 

82 In section 32, page 21, line 1, leave out <level 5 on the standard scale> and insert <the statutory 
maximum> 

Lewis Macdonald 
 

83 In section 32, page 21, line 5, leave out <not exceeding level 5 on the standard scale> 
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Section 36 

Lewis Macdonald 
 

84 In section 36, page 22, leave out line 25  

Lewis Macdonald 
 

85 In section 36, page 22, line 26, at beginning insert <a university or> 

Section 37 

Lewis Macdonald 
 

86 In section 37, page 23, line 2, at end insert <or 

(ii) subject to subsection (4), if the adult is blind or unable to write signed by 
another adult (a “signatory”) on the adult’s behalf and witnessed by one 
witness;> 

Lewis Macdonald 
 

87 In section 37, page 23, line 3, at end insert <; or 

(ii) subject to subsection (4), if the adult is blind or unable to write signed by 
another adult (a “signatory”) on the adult’s behalf and witnessed by one 
witness> 

Lewis Macdonald 
 

88 In section 37, page 23, line 3, at end insert— 

<(3) Authorisation by virtue of subsection (1), or withdrawal of such authorisation, which is 
signed by a signatory on behalf of the adult by virtue of subsection (2)(a)(ii) or (b)(ii) 
must contain a statement signed by both the signatory and the witness in the presence of 
the adult and of each other that the adult, in the presence of them both, expressed the 
intention to give the authorisation or, as the case may be, withdraw the authorisation and 
requested the signatory to sign the authorisation or, as the case may be, the withdrawal 
on behalf of the adult. 

(4) Nothing in subsection (2)(a)(ii) or (b)(ii) prevents an adult who is blind from signing an 
authorisation by virtue of subsection (1) in accordance with subsection (2)(a)(i) or a 
withdrawal of authorisation in accordance with subsection (2)(b)(i).> 

Section 39 

Lewis Macdonald 
 

89 In section 39, page 23, line 25, at end insert <or 

(ii) subject to subsections (3) and (4), if the child is blind or unable to write 
signed by an adult (a “signatory”) on the child’s behalf and witnessed by 
one witness;> 
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Lewis Macdonald 
 

90 In section 39, page 23, line 26, at end insert <; or 

(ii) subject to subsections (3) and (4), if the child is blind or unable to write 
signed by an adult (a “signatory”) on the child’s behalf and witnessed by 
one witness> 

Lewis Macdonald 
 

91 In section 39, page 23, line 26, at end insert— 

<(3) Authorisation by virtue of subsection (1), or withdrawal of such authorisation, which is 
signed by a signatory on behalf of the child by virtue of subsection (2)(a)(ii) or (b)(ii) 
must contain a statement signed by both the signatory and the witness in the presence of 
the child and of each other that the child, in the presence of them both, expressed the 
intention to give the authorisation or, as the case may be, withdraw the authorisation and 
requested the signatory to sign the authorisation or, as the case may be, the withdrawal 
on behalf of the child. 

(4) Authorisation by virtue of subsection (1) which is signed by a signatory on behalf of a 
child by virtue of subsection (2)(a)(ii) must contain or be accompanied by certification 
in writing signed by the signatory that, in the opinion of the signatory, the child 
understands the effect of the authorisation and is not acting under undue influence in 
giving it. 

(5) Nothing in subsection (2)(a)(ii) or (b)(ii) prevents a child who is blind from signing an 
authorisation by virtue of subsection (1) in accordance with subsection (2)(a)(i) or a 
withdrawal of authorisation in accordance with subsection (2)(b)(i). 

(6) Each witness to authorisation by a child by virtue of subsection (1) (whether it is signed 
by the child or by a signatory on behalf of the child), must at the time of witnessing 
certify (in writing signed by the witness) that, in the opinion of the witness, the child 
understands the effect of the authorisation and is not acting under undue influence in 
giving it.> 

Section 40 

Lewis Macdonald 
 

92 In section 40, page 23, line 30, after <child> insert <(but who is not a local authority)> 

Section 41 

Lewis Macdonald 
 

93 In section 41, page 24, line 7, after <child> insert <(but who is not a local authority)> 

Section 44 

John Farquhar Munro 
 

168 In section 44, page 25, line 5, leave out <7(1)> and insert <(Presumed consent: adult)> 
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Section 45 

John Farquhar Munro 
 

169 In section 45, page 25, line 20, leave out <7> and insert <(Presumed consent: adult)> 

Lewis Macdonald 
 

94 In section 45, page 25, line 26, after <living> insert <for such period> 

Lewis Macdonald 
 

95 In section 45, page 25, line 32, at end insert— 

<(  ) the adult’s cousin;> 

John Farquhar Munro 
 

170 In section 45, page 26, line 2, leave out <7> and insert <(Presumed consent: adult)> 

Lewis Macdonald 
 

96 In section 45, page 26, line 6, at end insert— 

<(  ) If the adult’s spouse or civil partner— 

(a) is permanently separated (either by agreement or under an order of a court) from 
the adult; or 

(b) has deserted, or has been deserted by, the adult and the desertion continues, 

 subsection (1)(a) is to be disregarded for the purposes of subsection (1).> 

Lewis Macdonald 
 

97 In section 45, page 26, line 13, after <(1),> insert <each such person ranks equally for the purpose 
of the paragraph; and> 

Lewis Macdonald 
 

98* In section 45, page 26, leave out lines 15 to 21 and insert <by any one of the persons falling 
within the paragraph> 

Lewis Macdonald 
 

99 In section 45, page 26, line 25, leave out <deal with> and insert <make a decision on> 

Section 46 

Lewis Macdonald 
 

100 In section 46, page 26, line 29, after <sections> insert <6(3), 9(3),> 

Lewis Macdonald 
 

101 In section 46, page 26, line 29, after <26(2)(a)> insert <and (b)(ii)> 
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Lewis Macdonald 
 

102 In section 46, page 26, line 30, after second <(b),> insert <37(2)(a)(ii) and (b)(ii),> 

Lewis Macdonald 
 

103 In section 46, page 26, line 30, after <39(2)(a)> insert <and (b)(ii)> 

Lewis Macdonald 
 

104 In section 46, page 26, line 39, leave out subsection (2)> 

Lewis Macdonald 
 

105 In section 46, page 27, line 7, leave out <6(2)(a)(ii) and> 

Section 47 

Lewis Macdonald 
 

106 In section 47, page 27, line 19, leave out <, 28(1), 38(1), 40(1) or 41(1)> and insert <or 28(1)> 

Lewis Macdonald 
 

107 In section 47, page 27, line 22, at end insert— 

<(  ) the form in which authorisation by virtue of section 38(1), 40(1) or 41(1) may be 
given;> 

Section 49 

Lewis Macdonald 
 

171 In section 49, page 36, line 12, after <15(3)> insert <, (3A) or (3B)> 

Lewis Macdonald 
 

172 In section 49, page 36, line 12, leave out <power> insert <powers> 

Lewis Macdonald 
 

173 In section 49, page 36, line 13, after <regulations),> insert <(Meaning of adult with incapacity for 
purposes of section 15(1)(c) and (2)(c)) (except the Ministers’ power under that section to make 
regulations),> 

After section 51 

Lewis Macdonald 
 

174 After section 51, insert— 

<Amendment of the Adults with Incapacity (Scotland) Act 2000 

(1) The Adults with Incapacity (Scotland) Act 2000 (asp 4) is amended as follows. 
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(2) In section 16(6) (creation and exercise of welfare power of attorney)— 

(a) the word “or” at the end of paragraph (a) is repealed;  

(b) after paragraph (b), insert “; 

(c) make, on behalf of the granter, a request under section 4(1) of the 
Anatomy Act 1984 (c.14);  

(d) give, on behalf of the granter, an authorisation under, or by virtue of, 
section 6(1), 15, 24(1) or 37(1) of the Human Tissue (Scotland) Act 2006 
(asp 00); or 

(e) make, on behalf of the granter, a nomination under section 25(1) of that 
Act”. 

(3) In section 64(2) (functions and duties of guardian)— 

(a) the word “or” at the end of paragraph (a) is repealed; 

(b) after paragraph (b), insert “; 

(c) make, on behalf of the adult, a request under section 4(1) of the Anatomy 
Act 1984 (c.14);  

(d) give, on behalf of the adult, an authorisation under, or by virtue of, 
section 6(1), 15, 24(1) or 37(1) of the Human Tissue (Scotland) Act 2006 
(asp 00); or 

(e) make, on behalf of the adult, a nomination under section 25(1) of that 
Act”.> 

Section 53 

Dr Jean Turner 
 

175 In section 53, page 37, line 27, at end insert— 

<(  ) may only be exercised after consultation with such persons as the Scottish 
Ministers think appropriate;> 

Lewis Macdonald 
 

176 In section 53, page 37, line 34, leave out <is> and insert <; 

(  ) regulations under section 15(3), (3A) or (3B), 

 is> 

Section 54 

Lewis Macdonald 
 

109 In section 54, page 37, line 38, after <Act> insert <unless the context otherwise requires> 

Lewis Macdonald 
 

110 In section 54, page 38, line 2, at end insert— 
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 <“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39);> 
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Human Tissue (Scotland) Bill 
 

1st Groupings of Amendments for Stage 2 
 

 
This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be debated).  Any 
procedural points relevant to each group are noted.

  
Groupings of amendments 

 
Promoting donation for transplantation etc. 
112 
 
Presumed consent for transplantation etc. 
113, 114, 121, 132, 133, 143, 144, 145, 146, 148, 168, 169, 170 
 
 Notes on this group 

Amendment 146 in this group pre-empts amendments 25, 26, 27, 28, 29, 30, 31, 32 
and 33, all in later groups 

 
Dating and witnessing of authorisations and withdrawals for transplantation etc. 
115, 1, 116, 117, 118, 120, 129, 130, 131, 134, 135, 136, 137, 138, 139, 140, 141, 142, 25, 
105 
 
 Notes on this group 
 Amendment 25 in this group is pre-empted by amendment 146 in the group above 
 
Authorisation or withdrawal of authorisation by person blind or unable to write 
2, 119, 12, 13, 35, 36, 67, 68, 69, 75, 76, 77, 86, 87, 88, 89, 90, 91, 100, 101, 102, 103 
 
NHS Organ Donor register and existing authorisations for transplantations etc. 
111, 7, 8, 9, 10, 11, 54, 55, 56, 57, 58 
 
Nearest relative: knowledge of the wishes of the deceased 
122, 123, 124, 125, 126, 127, 128 
 
Introducing verbal authorisation for transplantation etc. by nearest relative (for adult) or 
person with parental rights and responsibilities (for child) 
4, 17, 21, 26, 27, 28, 29, 30, 31, 32, 33, 34, 37, 38, 40, 41, 42, 44, 45, 46, 48, 49, 50, 52 
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 Notes on this group 

Amendments 26, 27, 28, 29, 30, 31, 32 and 33 are all pre-empted by amendment 146 
in the 2nd group on the previous page 

 
Time limit for withdrawal of authorisation for transplantation etc. by nearest relative (for 
adult) or person with parental rights and responsibilities (for child) 
5, 6, 18, 19, 22, 23, 24 
 
Person with parental rights and responsibilities not to include local authority 
14, 15, 16, 20, 39, 43, 47, 51, 70, 71, 78, 80, 92, 93, 110 
 
Removal of tissue sample to determine viability of transplantation 
53 
 
Preservation for transplantation etc.: transportation of the body  
147 
 
Offences: Part 1: level of fine 
59, 60, 63, 64, 82, 83 
 
Live donors: provisions for children and adults with incapacity 
149, 150, 151, 152, 153, 154, 155, 156, 157, 158, 159, 160, 161, 162, 163, 164, 165, 166, 
167, 171, 172, 173 
 
Records, information etc: removal, use, retention of body parts from living persons for 
transplantation etc. 
61, 62 
 
Commencement of summary proceedings 
65 
 
Priority of authorisation for transplantation 
66 
 
 
For debate on subsequent days (subject to any additional amendments lodged): 
 
Nomination by adult or child by virtue of section 25(1) or 27(1) – certification by witness as 
to understanding and absence of undue influence 
72, 104 
 
Miscellaneous 
73, 109 
 
Prescribed forms of authorisation  
74, 79, 81, 106, 107 
 
Notice by fiscal that part of body no longer required for fiscal purposes – universities 
84, 85 
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Meaning of nearest relative 
94, 95, 96, 97, 98, 99 
 
Amendment to the Adults with Incapacity (Scotland) Act 2000 
174 
 
Provision for consultation on subordinate legislation 
175 
 
Procedure for regulations under section 15: affirmative resolution 
176 
 
 
 

Amendments already debated 
 
As this document relates to the first day of Stage 2, no amendments have yet been debated 
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HUMAN TISSUE (SCOTLAND) BILL 

SUMMARY OF EXECUTIVE AMENDMENTS 
STAGE 2 DECEMBER 20 

 
Group 3:  Dating and witnessing of authorisations and withdrawals for 
transplantation 
 
      (This refers to Scottish Executive amendments only)  
 
It should be possible for an adult to give verbal authorisation for transplantation over 
the telephone.  This will allow telephone registrations by an adult on the NHS Organ 
Donor Register to count as authorisations under the Bill.  In order to permit this, it is 
necessary to remove the requirement in section 6(2)(a)(ii) that verbal authorisation 
has to be made in the presence of 2 witnesses.  Amendment 1 removes the 
witnessing requirement in section 6(2)(a)(ii).  Amendments 25 and 105 make 
consequential amendments to sections 12(5)(c)(iii) and 46(3). 
 
Group 4:  Authorisation or withdrawal of authorisation by person blind or 
unable to write 
 
Witnesses raised the issue with the Health Committee of people unable to write, 
when gravely ill, and the difficulties they would face to withdraw authorisation if they 
changed their mind, given the current requirements for written withdrawal of 
authorisation.  The Bill already contains in Part 5 a provision to cover people blind or 
unable to write in the context of the Anatomy Act.  This principle is therefore adopted 
for Parts 1-3 of the Bill and is given effect to by amendments 2, 119, 12, 13, 35, 36, 
40, 44, 52, 67, 68, 69, 75, 77, 86, 87, 88, 89, 90, 91, 100, 101, 102, and 103. 
 
Group 5:  NHS Organ Donor Register and existing authorisations for 
transplantation 
      (This refers to Scottish Executive amendments only) 
 
Both the Health Committee and UK Transplant expressed concerns that section 8 of 
the Bill as introduced would not capture all existing names on the NHS Organ Donor 
Register due to the requirements that existing wishes should be in writing and signed 
by the adult.  This would mean that existing telephone registrations would not count 
as authorisation when the Bill comes into force and there may be some doubt as to 
whether online registration would count as authorisation.  The Executive’s 
amendments 7 to 10 provide that existing requests which have not been acted upon, 
including those registered on the Register on-line or by telephone, are treated as 
valid authorisation under the Bill.  This achieves the effect of ensuring all the existing 
names on the NHS Organ Donor Register are considered as valid authorisations 
once the new legislation is introduced. 
 
Amendment 11 is a technical amendment which moves the current section 8 of the 
Bill to sit beside the new existing holdings provisions which are being inserted by 
amendment 54.  Amendments 54-58 are designed to ensure that existing holdings 
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obtained prior to the introduction of the new legislation can continue to be used 
without incurring the offence provisions in section 14.  It is particularly essential that 
there should be no doubt about the ability to use, after the Bill comes into operation, 
tissue retrieved and stored for therapeutic purposes before the Bill came into 
operation. 
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Group 7:  Introducing verbal authorisation for transplantation etc. by nearest 
relative (for adult) or person with parental rights and responsibilities (for child) 
 
At Stage 1 the Scottish Transplant Co-ordinators’ Network and the Director of Tissue 
Banking at the Scottish National Blood Transfusion Service emphasised the 
fundamental role played by telephone authorisations from relatives in respect of the 
retrieval of tissue for therapeutic purposes.   
 
It is not the Executive’s intention to restrict current or future practices in terms of 
obtaining authorisation from an adult’s nearest relative under section 7 or obtaining 
authorisation under either section 10 or 11 from a person who had parental rights 
and responsibilities in relation to a child. The Executive is therefore proposing to 
remove the witness requirements so as to enable verbal authorisation in the 
transplantation context. The main amendment to achieve this is amendment 4. The 
remaining amendments 17, 21, 26, 27, 28, 29, 30, 31, 32, 33, 34, 37, 38, 40, 41, 42, 
44, 45, 46, 48, 49, 50 and 52 are consequential on this. 
 
Group 8:  Time limit for withdrawal of authorisation for transplantation etc. by 
nearest relative (for adult) or person with parental rights and responsibilities 
(for child) 
 
The question of whether a time limit should be imposed within the Bill for withdrawal 
of authorisation by an adult’s nearest relative or by a person, who had parental rights 
and responsibilities in relation to a child, was raised in Stage 1 evidence sessions as 
a potential problem.  The concern was that withdrawal of authorisation of 
transplantation by a nearest relative or person with parental rights and 
responsibilities under Part 1 of the Bill could have very serious consequences for 
potential recipients if authorisation happened at a very late stage.  The Executive 
accepts this potential problem needs to be resolved.  Having given the issue careful 
consideration, it has, however, proved impossible to define in legislation the actual 
point beyond which such withdrawals of authorisation should not be possible.   
 
The Executive’s view is that the best solution is to remove the ability for a nearest 
relative or person with parental rights or responsibilities to withdraw authorisation for 
transplantation once it is given.  Amendments 5, 6, 18, 19, 22, 23 and 24 achieve this 
purpose.  The guidance being drawn up to help the transplant co-ordinators 
implement the legislation will emphasise the need for them to make the position 
under the Bill very clear to a nearest relative or person with parental rights and 
responsibilities.  It will still be possible for nearest relatives and those who had 
parental rights and responsibilities to withdraw other types of authorisations under 
the Bill, but that relating to transplantation is seen as requiring to be treated 
differently given that the consequences of such a withdrawal could at worst be fatal 
to a potential recipient. 
 
Group 9: Person with parental rights and responsibilities not to include Local 
Authority 
 
The issue of local authorities who, immediately before the death of a child, had 
parental rights and responsibilities in relation to that child, such that they could give 
authorisations as such a person under the Bill provisions, was raised during the 
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Stage 1 evidence sessions. The Executive agrees that local authorities should not 
have the power to give authorisation for transplantation, post mortem examination, 
and research, education and training or audit purposes in relation to such children 
and amendments 14, 15, 16, 20, 39, 43, 47, 51, 70, 71, 78, 80, 92, 93 and 100 
amend the Bill to preclude them from having such a role under Parts 1-3. 
 
Group 10: Removal of tissue sample to determine viability of transplantation  
 
An issue relating to the existing practice of tissue and organ testing as part of a 
transplantation procedure was raised at Stage 1 by the Royal College of 
Pathologists, in terms of whether this testing would fall to be considered under Part 2 
of the Bill as a post mortem examination. The Executive considers this type of testing 
to be an integral part of the transplantation process rather than a post-mortem 
examination, and amendment 53 makes this clear. 
 
Group 12: Offences: Part 1 - Level of fine 
 
Amendment 59, 60, 63, 64, 82 and 83 are technical amendments and amend the Bill 
so that .  where offences are triable either summarily or on indictment, references 
are to the statutory maximum level of fine. 
 
Group 13: Live donors: provisions for children and adults with incapacity 
        (This refers to Scottish Executive amendments only) 
 
At Stage 1, concerns were expressed that living adults with incapacity should be 
given the same protection under the Bill as children in relation to transplants.  There 
was also concern that an absolute ban on organ donation by living children and 
adults with incapacity would lead to the loss of organs which would otherwise be 
available from a domino transplant operation.  There is also general acceptance, 
following the Executive’s consultation, that both living children and adults with 
incapacity should be able to donate regenerative tissue. 
 
The Executive’s package of amendments addresses all of these points – 
amendments 149, 150, 154, 155, 156, 161, 162, 163, 164, 165,167, 171, 172, 173. 
 
The position under the Bill once the amendments are made will be that the only 
forms of donation open to both children and adults with incapacity will be 
regenerative tissue and an organ which becomes available for onward donation as 
part of a domino organ transplant operation on the child or adult with incapacity.  
These procedures will be exempt from the offence provisions which would otherwise 
be incurred, so long as they satisfy the criterion on the face of the Bill that no reward 
has been offered, and the other more detailed criteria for exemption that will be set 
out in regulations made under the new provisions being added to section 15.  The 
forms of donation permissible to children or adults with incapacity will in practice be 
scrutinised on behalf of the Scottish Ministers by the Human Tissue Authority, so as 
to achieve consistency across the whole of the UK. 
 
Group 14: Records information etc: removal, use, retention of body parts from 
living persons for transplantation etc. 
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Amendments 61 and 62 are technical amendments and allow for information 
requirements under the EC Directive on Safety of Tissue and Cells, which covers 
donation of body parts by the living as well as from deceased donors. 
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Group 15: Commencement of summary proceedings 
 
Amendment 65 is a technical amendment and removes what would become a 
statutory restriction on the time within which summary proceedings under section 17 
(1) may be brought.   
  
Group 16: Priority of authorisation for transplantation 
 
The Executive recognises that authorisation in terms of the Bill can be given for 
different purposes and questions may arise as to which takes priority in the event of 
a person’s death. Given that authorisation for transplantation under Part 1 is 
intended to save lives, it is believed that authorisations under Part 1 should take 
primacy in terms of the different types of authorisation that can be given under the 
Bill.  This does not affect the fact that nothing can be done under Part 1 without the 
approval of the Procurator Fiscal (Section 5). 
 
Amendment 66 therefore gives primacy to Part 1 authorisations for transplantation 
over authorisation under Part 2 by the person or anyone else, and also over requests 
by a person under the Anatomy Act 1984 as amended by Part 5 of the Bill. 
 
 
 
 
 
 

Human Tissue (Scotland) Bill - Scottish Executive Stage 2 Amendments – 20 December 2005 6

453



 

 

HEALTH COMMITTEE 
EXTRACT FROM THE MINUTES 
32nd Meeting, 2005 (Session 2)  

Tuesday 20 December 2005 
 
Present: 
Roseanna Cunningham (Convener) Mrs Nanette Milne 
Helen Eadie Shona Robison 
Janis Hughes (Deputy Convener) Mike Rumbles 
Mr Duncan McNeil Jean Turner 
Kate Maclean  
 

Human Tissue (Scotland) Bill: The Committee considered the Bill at Stage 2 (Day 1).  

The following amendments were agreed to (without division): 1, 2, 119, 4, 5, 6, 7, 8, 9, 
10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 
33, 34, 35, 36, 37, 38, 39, 40, 41, 42,43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 
56, 57, 58, 59, 60, 149, 150, 154, 155, 156, 161, 162, 163, 164, 165, 167, 61, 62, 63, 64, 
65 and 66. 

The following amendments were disagreed to (by division): 
112 (For 2, Against 7, Abstentions 0) 
115 (For 2, Against 6, Abstentions 1)  
116 (For 1, Against 6, Abstentions 2) 
117 (For 1, Against 6, Abstentions 2) 
118 (For 1, Against 6, Abstentions 2) 
111 (For 3, Against 4, Abstentions 2) 

Amendments 122 and 147 were moved and, with the agreement of the Committee, 
withdrawn. 

Amendments 113, 114, 120, 121, 123, 124, 125, 126, 127, 128, 129, 130, 131, 132, 133, 
134, 135, 136, 137, 138, 139, 140, 141, 142, 143, 144, 145, 146, 148, 151, 152, 153, 
157, 158, 159, 160 and 166 were not moved. 

Sections 1, 2, 3, 4, 5 and 13 were agreed to without amendment. 

Sections 6, 7, 8, 9, 10, 11, 12, 14, 15, 16, 17 and 18 were agreed to as amended. 

The Committee ended consideration for the day, amendment 66 having been disposed 
of. 
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Human Tissue (Scotland) Bill: 
Stage 2 

14:03 
The Convener: Item 4 is stage 2 consideration 

of the Human Tissue (Scotland) Bill. We have set 
part 1 as the end-point for consideration today. I 
welcome the minister in charge of the bill—Lewis 
Macdonald—who has been here since the 
meeting began. 

Section 1—Duties of the Scottish Ministers as 
respects transplantation, donation of body 

parts etc 

The Convener: We begin with section 1 and 
group 1, on promoting donation for transplantation 
and so on. Amendment 112, in the name of 
Nanette Milne, is the only amendment in the 
group. 

Mrs Nanette Milne (North East Scotland) 
(Con): I will be brief. Amendment 112 seeks to 
ensure ministers’ on-going commitment over time 
to promote awareness of organ donation and 
transplantation. The aim is for successive 
generations of people to become aware of the 
systems that are in place for organ donation and 
to be encouraged to become donors as a result. 
The intention is to ensure continuity of public 
awareness.  

I move amendment 112. 

The Convener: As no member has indicated 
that they wish to comment on the amendment, I 
call the minister. 

The Deputy Minister for Health and 
Community Care (Lewis Macdonald): I 
sympathise entirely with Nanette Milne’s 
motivation in moving amendment 112, but the 
amendment is not necessary. As it stands, section 
1(b) makes it clear that ministers have a 
continuous duty to  
“promote information and awareness about … donation”. 

Nothing in the section suggests that the duty 
should be intermittent or that it should be 
exercised only in fits and starts. A statutory duty 
underpins the wide range of work that the 
Executive undertakes at the moment, and I believe 
that it is adequate for its purpose. Our world-class 
transplantation services in Scotland are the best 
advertisement for the benefits of transplantation.  

The Executive will, of course, undertake specific 
awareness raising as part of the run-up to the 
implementation of the bill. That will include the 
development of guidance and training for 
transplant co-ordinators and staff. We will support 
the network of transplant co-ordinators across 

Scotland, including supporting their work to 
promote awareness. We have produced an organ 
donation teaching resource pack, which we 
believe is the first of its kind anywhere in the 
world. It is an educational tool that will allow senior 
pupils to explore the ethical issues that are 
associated with transplantation. Through its use, 
we hope to create a generation of people in the 
years ahead who are aware of the issues around 
transplantation. 

Of course, ministers take opportunities, as Andy 
Kerr did yesterday, to promote the benefits of 
organ donation. Indeed, all the approaches that 
ministers are taking are in line with the duty that 
the bill puts on us. On the basis of those 
assurances, I hope that Nanette Milne will seek 
leave to withdraw amendment 112. I also hope 
that she will accept that the spirit of her 
amendment is reflected in the bill as it stands. 

The Convener: I ask Nanette Milne to indicate 
whether she will press or seek leave to withdraw 
amendment 112. 

Mrs Milne: I appreciate what the minister has 
said and accept that the intention of the present 
Executive is to ensure that on-going commitment. 
However, as that does not necessarily go beyond 
the next few years, I will press amendment 112. 

The Convener: The question is, that 
amendment 112 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
FOR 
Milne, Mrs Nanette (North East Scotland) (Con) 
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 

AGAINST 
Cunningham, Roseanna (Perth) (SNP) 
Eadie, Helen (Dunfermline East) (Lab) 
Hughes, Janis (Glasgow Rutherglen) (Lab) 
Maclean, Kate (Dundee West) (Lab) 
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab) 
Robison, Shona (Dundee East) (SNP) 
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD) 

The Convener: The result of the division is: For 
2, Against 7, Abstentions 0. 

Amendment 112 disagreed to. 

Section 1 agreed to. 

Sections 2 to 5 agreed to. 

After section 5 

The Convener: The second group of 
amendments concerns the question of presumed 
consent. Amendment 113 is grouped with 
amendments 114, 121, 132, 133, 143 to 146, 148 
and 168 to 170. All the amendments in the group 
are in the name of John Farquhar Munro, who is 
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unable to be here to move his amendments. I 
understand that Mike Rumbles has a comment to 
make. 

Mike Rumbles (West Aberdeenshire and 
Kincardine) (LD): John Farquhar Munro has 
asked me to not move his amendments. 

Amendments 113 and 114 not moved. 

Section 6—Authorisation: adult 

The Convener: Group 3 is on the dating and 
witnessing of authorisations and withdrawals for 
transplantation. Amendment 115, in the name of 
Jean Turner, is grouped with amendments 1, 116 
to 118, 120, 129 to 131, 134 to 142, 25 and 105. 

Dr Jean Turner (Strathkelvin and Bearsden) 
(Ind): The intention of my amendments 115 to 
118, 120, 129 to 131 and 134 to 142—many of 
which are similar—is to introduce a mandatory 
requirement for authorisations to be signed, 
witnessed and dated. For example, amendment 
115 would insert certain formal requirements in 
relation to an authorisation for 
“the removal and use of a part of the adult’s body after the 
adult’s death”. 

Under section 6(2), such an authorisation must be 
in writing, but there is no requirement for it to be 
dated or signed, nor is there a requirement for the 
adult’s signature to be witnessed. Amendment 115 
would require authorisations to be dated and 
signed before one witness, which would ensure 
that the document complied with section 3 of the 
Requirements of Writing (Scotland) Act 1995, 
which provides for a presumption as to the 
granter’s subscription. Amendments 117 and 118 
would ensure that a withdrawal of an 
authorisation, as well as having to be done in 
writing, would have to be signed before one 
witness or expressed verbally in the presence of 
two witnesses. 

Amendment 120 is slightly different and seeks to 
ensure that an authorisation or a withdrawal of an 
authorisation would have to be intimated as soon 
as practicable to the adult’s general practitioner. It 
is important that a patient’s records are kept up to 
date to ensure that no mistakes occur in carrying 
out the patient’s wishes or following their 
instructions. Amendment 120 would ensure a 
consistent information flow between the patient, 
the hospital and the GP. 

My amendments would make the authorisation 
procedure easy, simple and straightforward. The 
matter might have been dealt with in regulations, 
but they may change down the line. The 
provisions should be in the bill, as it is important 
that authorisations are signed, dated and 
witnessed. 

I move amendment 115. 

Lewis Macdonald: Our amendments 1, 25 and 
105, by contrast with Jean Turner’s, seek to 
remove the witness requirements for verbal 
authorisations under section 6. We welcome the 
increasing use of telephone registrations by adults 
with the national health service organ donor 
register. We do not wish to prevent that, so we 
wish to amend section 6 to remove the witness 
requirements for verbal authorisations. Our 
amendments would permit an adult to give verbal 
authorisation without witnesses. 

In contrast, Jean Turner’s amendments would, 
as she said, take the bill’s transplantation 
provisions in the opposite direction by increasing 
the ratification requirements for authorisation 
under part 1. I do not accept that any advantage 
would be gained for donors or potential recipients 
by moving in that direction. Clearly, the bill deals 
with the two different activities of transplantation 
and hospital post mortems. We believe that an 
increase in the verification requirements for 
transplantation would run the risk of a significant 
reduction in the number of donors. Apart from the 
general undesirability of that, Jean Turner’s 
amendments could have specific consequences. 
For example, it would not be possible to add one’s 
name to the organ donor register online or by 
telephone, and UK Transplant would have to 
adapt its existing forms to take account of the 
dating and witnessing requirements. Anyone who 
wanted to carry a donor card would not only need 
to sign it; they would have to have the signature 
dated and witnessed, and people might decide 
that that was too much bother.  

14:15 
Jean Turner’s amendments would prohibit the 

present system of obtaining authorisation for 
tissue retrieval by phone from an adult’s nearest 
relative or a person with parental rights and 
responsibilities for a child. There is a practical risk 
that, in spite of a person’s clearly expressed 
wishes, an authorisation that is otherwise clear 
might fall because it was not dated. We believe 
that the requirement for notification of a donor’s 
general practitioner is unnecessary. The key 
person to be told about a person’s wishes is their 
nearest relative. That is clearly for the person 
themselves to do. It is important to emphasise that 
people should, where they can, discuss their 
wishes with their family. We hope that the 
approach that is laid out in the bill will help to 
achieve those authorisations, but we do not want 
to create unnecessary hurdles that have to be 
jumped before organ donation can take place. 

Janis Hughes (Glasgow Rutherglen) (Lab): 
The committee has a strong view that we must do 
everything possible to encourage potential donors 
to register, whether by telephone or online. I am 

456



2435  20 DECEMBER 2005  2436 

 

concerned that if such wishes had to be 
witnessed, people might be dissuaded from 
registering. To support the amendments would be 
a retrograde step in the context of the committee’s 
views on the bill.  

Lewis Macdonald: I agree with Janis Hughes.  

The Convener: I ask Jean Turner to indicate 
whether she is going to press or withdraw 
amendment 115. 

Dr Turner: I will press the amendment. When 
things go wrong, it is nice to have the exact 
documentation. Many things can go wrong with 
computers these days, and the one weak area of 
registration is how we ensure that someone has 
really put their name on to the register. There have 
to be checks and balances all the way along the 
line. It is all about trust. It is important to sign and 
date documents and to have them properly 
witnessed. If something is verbally agreed to by a 
patient, it would be nice to have witnesses and for 
the witnesses to put their names down on paper.  

The Convener: The question is, that 
amendment 115 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Milne, Mrs Nanette (North East Scotland) (Con) 
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 

AGAINST 
Cunningham, Roseanna (Perth) (SNP) 
Eadie, Helen (Dunfermline East) (Lab) 
Hughes, Janis (Glasgow Rutherglen) (Lab) 
Maclean, Kate (Dundee West) (Lab) 
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab) 
Robison, Shona (Dundee East) (SNP) 

ABSTENTIONS 
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD) 

The Convener: The result of the division is: For 
2, Against 6, Abstentions 1. 

Amendment 115 disagreed to.  

Amendment 1 moved—[Lewis MacDonald]—
and agreed to. 

The Convener: Group 4 is on authorisation, or 
withdrawal of authorisation, by a person who is 
blind or unable to write. Amendment 2, in the 
name of the minister, is grouped with amendments 
119, 12, 13, 35, 36, 67 to 69, 75 to 77, 86 to 91, 
and 100 to 103. 

Lewis Macdonald: The amendments in the 
group are being introduced as a result of evidence 
that was submitted to the committee at stage 1. 
We agree that the bill should provide for people 
who are blind or unable to write to give or 
withdraw authorisation. The bill already contains 
such provision under part 5, which will amend the 

Anatomy Act 1984. Our amendments are based 
on the provisions of part 5, with appropriate 
witness and signatory safeguards for all the types 
of self-authorisation that are covered under parts 
1, 2 and 3, which do not already make provision 
for authorisation to be expressed verbally. 

For all authorisations that are given in that way, 
provision will be made for such authorisation to 
include a statement, to be signed by the signatory 
and the witness, that the adult or child who is blind 
or unable to write has expressed the intention to 
give authorisation and has requested the signatory 
to sign on their behalf. Additional protections are 
built in for children over 12 years of age to ensure 
that they understand the effects of the 
authorisation, and to demonstrate that they are not 
acting under undue influence in giving it. The 
amendments also take account of the needs of 
people who are blind or who for whatever reason 
cannot write and who wish to withdraw 
authorisation. Provision is made for similar 
safeguards in that context. 

I highlight amendments 119 and 13, which will 
introduce, amongst others, new sections 6(6) and 
9(7). They make it clear that authorisations that 
are provided by way of ticking boxes or other 
representations of characters in visible form come 
within the scope of authorisations “in writing” by an 
adult under section 6(2)(a)(i), and by a child under 
section 9(2)(a)(i). That has significance beyond 
the needs of people who are blind or unable to 
write. The provision will ensure that registrations 
that are made online on the NHS organ donor 
register will count as written authorisations under 
the terms of the bill. We will no doubt return to that 
point. 

I move amendment 2. 

Amendment 2 agreed to. 

The Convener: Amendment 116, in the name of 
Jean Turner, was debated with amendment 115. I 
ask Jean Turner to move or not move the 
amendment.  

Dr Turner: I move the amendment. 

The Convener: You want to move it? 

Dr Turner: Is this amendment 116? 

The Convener: Yes. Do you want to move it? 

Dr Turner: Is it one of the amendments to which 
I spoke earlier? 

The Convener: Yes. You lost the vote on the 
lead amendment. 

Dr Turner: Yes. 

The Convener: Do you still want to press 
amendment 116? 

Dr Turner: There is no point. 
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The Convener: It is a matter for you either to 
move or not move the amendment.  

Dr Turner: I would move them all—although I 
know what the votes will be.  

Amendment 116 moved—[Dr Jean Turner].  

The Convener: The question is, that 
amendment 116 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division.  
FOR 
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 

AGAINST 
Cunningham, Roseanna (Perth) (SNP) 
Eadie, Helen (Dunfermline East) (Lab) 
Hughes, Janis (Glasgow Rutherglen) (Lab) 
Maclean, Kate (Dundee West) (Lab) 
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab) 
Robison, Shona (Dundee East) (SNP) 

ABSTENTIONS 
Milne, Mrs Nanette (North East Scotland) (Con) 
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 2.  

Amendment 116 disagreed to. 

Amendment 117 moved—[Dr Jean Turner].  

The Convener: The question is, that 
amendment 117 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division.  
FOR 
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 

AGAINST 
Cunningham, Roseanna (Perth) (SNP) 
Eadie, Helen (Dunfermline East) (Lab) 
Hughes, Janis (Glasgow Rutherglen) (Lab) 
Maclean, Kate (Dundee West) (Lab) 
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab) 
Robison, Shona (Dundee East) (SNP) 

ABSTENTIONS 
Milne, Mrs Nanette (North East Scotland) (Con) 
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 2.  

Amendment 117 disagreed to. 

Amendment 118 moved—[Dr Jean Turner].  

The Convener: The question is, that 
amendment 118 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division.  

FOR 
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 

AGAINST 
Cunningham, Roseanna (Perth) (SNP) 
Eadie, Helen (Dunfermline East) (Lab) 
Hughes, Janis (Glasgow Rutherglen) (Lab) 
Maclean, Kate (Dundee West) (Lab) 
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab) 
Robison, Shona (Dundee East) (SNP) 

ABSTENTIONS 
Milne, Mrs Nanette (North East Scotland) (Con) 
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 2.  

Amendment 118 disagreed to. 

Amendment 119 moved—[Lewis Macdonald]—
and agreed to. 

The Convener: Group 5 is on the national 
health service organ donor register and existing 
authorisations for transplantations. Amendment 
111, in the name of Mike Rumbles, is grouped with 
amendments 7 to 11 and 54 to 58. Amendment 11 
is pre-empted by amendment 133, which has 
already been debated. 

Mike Rumbles: This is an extremely important 
bill and I am sure that it will be supported by 
everybody. 

During stage 1, several witnesses told the 
committee that it would be a mistake not to include 
in the bill reference to the organ donor register. 
They felt that to include such a reference would 
make the position absolutely clear and would 
ensure that nobody will fall through the net when 
the new system comes on stream. 

When the minister gave evidence on the matter 
at stage 1, there was genuine debate about 
whether his position—he was fairly sure that 
people on the organ donor register would not fall 
through the net—was accurate. When we sought 
clarification from the civil servant who 
accompanied him, it was still not clear that people 
would not fall through the net. 

The minister promised that he would, if 
necessary—which was, I suppose, the get-out 
clause—lodge amendments at stage 2 to ensure 
that reference would be made in the bill to the 
NHS organ donor register. The minister said that 
the argument against including such a reference in 
the bill was that the name of the NHS organ donor 
register might change as time goes by, but that 
was not the view that the witnesses put to us. 

It became clear from the amendments that were 
lodged for stage 2 that the minister was not going 
to ensure that the bill will include a reference to 
the NHS organ donor register. That is a mistake, 
although I am sure that the minister will say that 
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the other amendments in the group, which are in 
his name, will have the same effect as amendment 
111. However, the way in which they would 
achieve their end is rather byzantine. I am not 
saying that they would not have the same effect—
they probably would—but I am concerned about 
how many amendments there are and how they 
are phrased. If we are to be open and transparent 
and leave nothing to doubt, we should use plain 
English and be straightforward in the way we 
approach our legislation. 

My amendment 111 is quite clear—it is a simple 
amendment and it is the only one that I have 
lodged to an excellent bill. However, like many of 
our witnesses, I think that it is important for the bill 
to include a reference to the organ donor register. 
Some 27 per cent of the adults in Scotland are on 
that register and I do not want anything to happen 
that might mean that people slip off that register. 
The point of the bill is to increase organ donations; 
we want to do everything in our power to ensure 
that that happens and we do not want civil service-
ese being inflicted through the technical detail of 
the bill. There must be clarity of purpose. If I may 
be so bold, I say that my amendment is clearer 
and more straightforward than the host of 
amendments that the minister has lodged. 

I move amendment 111. 

Lewis Macdonald: The key amendments in the 
group in relation to amendment 111 are 
amendments 7 to 10. 

At the end of stage 1, I gave a commitment that I 
would lodge amendments that would be designed 
to address the concern about whether section 8 
would convert all the names on the NHS organ 
donor register to authorisations. Amendments 7 to 
10 will make it clear beyond peradventure that all 
online registrations on the NHS organ donor 
register, including those that will be made before 
the new legislation comes into force, will count as 
valid authorisations. 

14:30 
As I said in relation to amendment 119, to which 

the committee agreed a moment ago, new section 
6(6), which that amendment introduces, will play 
an essential part by providing that online 
registrations count as authorisations in writing. 
That will partly achieve the purpose of Mike 
Rumbles’s amendment 111. 

Our amendments 7 to 10 recognise that UK 
Transplant is increasingly promoting not just online 
registration but registration by telephone. The 
amendments will ensure that telephone 
registrations count as authorisations. 

Our amendments will put it beyond doubt that 
putting one’s name on the register now or in the 

future will count as self-authorisation for the 
purposes of the bill. It is therefore my view that 
mention in the bill of the register, which 
amendment 111 seeks to do, is unnecessary and 
carries one or two risks. If we include in the bill a 
specific reference to the register, it is at least 
arguable that we ought also to say that any other 
way of expressing written wishes is equally valid. 
That, in the light of the clear effects of the 
Executive amendments, will not be necessary, but 
might inadvertently create different classes of 
existing authorisation. In particular, it might mean 
that the register would have a different status to 
organ donor cards, which millions of people have 
been carrying for many years. 

We also run the risk that the register might at 
some point be replaced. The register is the means 
by which we envisage authorisations being given 
by many people for the foreseeable future, but if in 
time it is replaced by something else, we might 
require to amend primary legislation, which we do 
not want to do unless doing so is necessary. 

Our aim is to be as flexible as we can and to 
cast the net as wide as possible in ensuring that 
any expression of wishes counts as an 
authorisation under the bill. Section 6 has been 
drafted to support current practice, particularly the 
ways in which people can add their names to the 
register, whether by sending in a form, or 
registering online or by phone. 

The other aspect of current practice that we 
completely endorse is that transplant co-ordinators 
should continue as a matter of course to consult 
the register in every situation in which organ 
donation is a possibility. 

I give an absolute assurance to members that 
the role of the register will feature in the guidance 
that we will issue to transplant co-ordinators to 
help them implement the bill once it is enacted. 
They have also to understand that the bill will not 
be confined to allowing existing requests by adults 
that have been given by way of a name’s being 
put on the register; it will be possible to act on 
other forms of existing request. I hope that Mike 
Rumbles will on that basis feel able to seek to 
withdraw amendment 111. 

I have a few brief words to say about the other 
Executive amendments in the group. They relate 
to existing holdings—in other words body parts 
that have been removed from deceased persons 
before section 3 comes into force. The 
amendments will permit body parts that are held 
for the purposes of transplantation, research, 
education, training or audit to be used for such 
purposes after the eventual act comes into force. 
Amendment 56 clarifies that it will not be an 
offence so to do. That is clearly important where 
tissue has been retrieved and stored for 
therapeutic purposes before the act comes into 
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force. We simply want to avoid any risk of 
constraint on the use of such tissue once the bill 
becomes an act. 

The Convener: Do other committee members 
wish to comment? 

Shona Robison (Dundee East) (SNP): I have a 
reflective question. I have sympathy with Mike 
Rumbles’s amendment 111, given the need for 
clarity, but the minister said that he feels that his 
amendments will be robust enough to ensure that 
nobody would be left off the register or would not 
transfer over. Which group of people does Mike 
Rumbles think might be left in doubt, given the 
minister’s amendments? That clarification would 
be helpful at this stage. 

Mike Rumbles: It is really a matter of 
preference. I agree with the minister that the 
amendments that he has lodged would deal with 
the issue, but I want to say why the committee 
should support amendment 111 and not the 
minister’s amendments. 

Amendment 111 seeks to achieve clarity and 
straightforwardness. I wrote down what the 
minister just told the committee because I am a 
layman: he said that the position would be 
“beyond peradventure”. I am not sure how many 
laypeople around the table know what that phrase 
means—I am not sure. That is exactly what I was 
talking about: here we have civil service-ese 
entering our legislation. Amendment 111 is simple 
and straightforward and uses clear English, so 
people know what it means. We do not know in 
detail the technical meaning of the other 
amendments. 

In addition, I notice that the minister said—I think 
in an attempt to placate me—that he could give an 
“absolute” guarantee that the role of the register 
would be in the guidance. If it is to be in the 
guidance, what is the problem with putting it in the 
bill? My point is this: I wish that Parliament would 
take more of a commonsense approach to our 
legislative process. 

To answer Shona Robison’s question, this is not 
an argument about who will be left on or off the 
register. It will not be a huge problem if 
amendment 111 is not agreed to and the 
minister’s amendments are, because we will 
probably have the same result at the end of the 
day. However, if my amendment is agreed to, we 
can strike a blow for straightforwardness, for good 
English and for openness and transparency. 

Mrs Milne: I have a supplementary question for 
Mike Rumbles. I am a simple person and I like 
simple language. How would amendment 111 
cover the other issues that were mentioned by the 
minister about the other forms of registration? 

Mike Rumbles: In particular? 

Mrs Milne: Just in general. 

Mike Rumbles: I think the minister threw in a bit 
of a red herring. I do not wish to be critical, but he 
spoke—I think in order to confuse—about people 
who carry the donor card and who are on the 
register. I see that the minister is smiling, but I 
assure him that I am not trying to be problematic. 
We all know that carrying a card and being on the 
donor register have no legal force at the moment. 
That is the great thing about the bill—we are trying 
to give those decisions legal force and we all have 
the same objective in mind. When one carries the 
card, the information that is contained on it is 
passed to the organ donor register. The issues 
that the minister raised are a red herring. 
Amendment 111 would not keep anybody off the 
register—if one reads it, one will realise that it 
would keep everybody on the register; that is its 
whole point. 

The minister spoke about giving the register 
higher status— 

The Convener: I am going to let the minister 
back in, but you will have a chance to wind up 
afterwards. I should not have called you to speak 
at this stage because you have not heard the 
minister—that was my mistake. I was going to let 
you continue if you were not going to go on too 
long, but you were beginning to do so. You will 
have the opportunity to speak again after the 
minister has spoken. 

Lewis Macdonald: The Executive amendments 
before us cover a wider range of areas than Mike 
Rumbles’s amendment 111. I hope that that is 
helpful to Nanette Milne. 

The key point is about the substance of Mike 
Rumbles’s amendment. I do not want to confuse 
Mike Rumbles or anyone else—I am also a 
believer in good English. I inform him that the 
words “beyond peradventure” were used entirely 
on my initiative and were not words that were put 
in front of me by civil servants. The intention is 
simply to make it absolutely clear that the purpose 
that Mike Rumbles seeks will be achieved beyond 
doubt—let me put it in those words—by the 
amendments in my name. 

If there is confusion, it is in the suggestion or 
implication that carrying an organ donor card 
means that a person is automatically on the organ 
donor register. That is not the case; they are 
separate forms of authorisation, which is why we 
are keen not to include any by name in the bill. 
Instead, we want to construct the bill to include all 
forms of valid authorisation, whether written, 
verbal or online through the register. Our purpose 
will be achieved by the Executive’s amendments. 
Mike Rumbles’s amendment 111 is not necessary. 

The Convener: Mike, this is the wind up. I was 
so busy going through the papers to deal with the 
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John Farquhar Munro situation that I got 
completely lost. 

Mike Rumbles: I will reply to Nanette Milne and 
the minister about their worry that amendment 111 
would give a “special status”—that is the phrase 
that was used—to the organ donor register. I 
suppose that that is true. If I scribbled on a piece 
of paper that I wanted to donate my heart after my 
death and then put that piece of paper in my 
wallet, the Executive’s amendments would 
authorise such a decision. 

I do not regard amendment 111 as a criticism of 
the Executive’s amendments. However, I admit 
that my amendment would give special status to 
the 27 per cent of adults in Scotland who have 
registered with the NHS organ donor register. I 
return to the simple point that my amendment 
would make for better legislation. It would also be 
better for the people of Scotland to be able to read 
the bill when they pick it up. 

It is, if I may say, rather amusing that the 
minister uses the phrase, “make it clear beyond 
peradventure”, when what he means is beyond 
doubt. He wanted absolute clarity, but he has 
succeeded in providing the opposite, which has 
caused confusion. The point may be amusing, but 
it is valid. The phrase “beyond peradventure” now 
carries weight in relation to the bill. 

In one sense, it does not matter whether 
amendment 111 or the minister’s amendments are 
accepted because, ultimately, they will have the 
same outcome. The advantage of my amendment 
on this important issue is that it expresses what 
people who gave evidence to the committee at 
stage 1 told us they wanted. I ask the committee 
to consider being a little bit independent and 
saying that my amendment is better and clearer 
than the minister’s amendments, although, as I 
admit, the end result will be no different.  

The Convener: You must indicate whether you 
intend to seek to withdraw amendment 111 or to 
press it.  

Mike Rumbles: I will press amendment 111.  

The Convener: The question is, that 
amendment 111 be agreed to. Are we agreed?  

Members: No.  

The Convener: There will be a division.  
FOR 
Cunningham, Roseanna (Perth) (SNP) 
Robison, Shona (Dundee East) (SNP) 
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD) 

AGAINST 
Eadie, Helen (Dunfermline East) (Lab) 
Hughes, Janis (Glasgow Rutherglen) (Lab) 
Maclean, Kate (Dundee West) (Lab) 
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab) 

ABSTENTIONS 
Milne, Mrs Nanette (North East Scotland) (Con) 
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 

The Convener: The result of the division is: For 
3, Against 4, Abstentions 2. 

Amendment 111 disagreed to. 

Amendment 120 not moved.  

The Convener: I have still to call amendment 
121 in the name of John Farquhar Munro. A two-
second silence would indicate that nobody was 
going to press John Farquhar Munro’s 
amendments. We do not have to say “not moved”, 
as he is not here to move it himself.  

Amendment 121 not moved.  

Section 6, as amended, agreed to. 

Section 7—Authorisation by adult’s nearest 
relative 

The Convener: Group 6 is on the nearest 
relative’s knowledge of the wishes of the 
deceased. Amendment 122, in the name of 
Nanette Milne, is grouped with amendments 123 
to 128. 

14:45 
Mrs Milne: I lodged the amendments because 

of a concern that was expressed to me that 
section 7 does not ensure that a deceased 
person’s wishes will be honoured if a nearest 
relative can make a decision to authorise organ 
donation when the deceased has not, before 
death, made his or her wishes known to that 
relative. 

The fact that the deceased person had not made 
their wishes known could be regarded as an opt-
out situation, which, it has been suggested to me, 
could be open to a legal challenge at the 
European Court of Human Rights under articles 8, 
9 and 10 of the European convention on human 
rights. I do not wish to make it more difficult to 
obtain organs for donation but, as the thrust of the 
bill is to ensure the informed authorisation of 
donors, it is worth pursuing the issues that have 
been raised with me. I would welcome the 
minister’s agreement to consider those issues, 
especially from the human rights point of view. 

I would prefer the amendments to be regarded 
as probing and would rather not move amendment 
122 at this time. I am not sure of the procedure. 

The Convener: You have to move amendment 
122. If you do not move it, we will just not have a 
discussion on it. 

Mrs Milne: I move amendment 122. 
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The Convener: Do any other members of the 
committee want to comment? 

Members: No. 

Lewis Macdonald: I encourage Nanette Milne 
to act on her instinct and not to press the 
amendments, which would take the bill in a 
contrary direction from the fundamental principle 
of what we are trying to do. When people express 
wishes about what should happen to their body 
after death, those wishes should be respected. As 
currently drafted, the bill allows a nearest relative 
to give authorisation unless the relative knows that 
that was against the wishes of the deceased. That 
is a positive and effective approach to obtaining 
authorisation from a nearest relative and I believe 
that it is the right approach. 

Nanette Milne’s amendments would change that 
emphasis by requiring a nearest relative to be 
certain that the deceased was willing to allow a 
part of their body to be used for transplantation 
and shifts the burden in that direction. 
Consequently, when people did not formally 
record their wishes, the amendments would make 
it much more difficult for a nearest relative to be 
comfortable in proceeding to give authorisation. 

The approach that the bill takes is preferable, as 
it allows a nearest relative to give authorisation 
unless he or she knows that that would be against 
the wishes of the deceased. The effect—although 
not the intent—of the amendments could be 
significantly to reduce organ donation 
authorisations by relatives. 

Mrs Milne: I appreciate what the minister says. I 
do not want to make organ donation more difficult, 
but a concern was raised with me about 
challenges to such authorisation under the ECHR. 
Nevertheless, I will not press amendment 122. 

Amendment 122, by agreement, withdrawn. 

Amendments 123 to 129 not moved. 

The Convener: Group 7 is about verbal 
authorisation for transplantation and so on by the 
nearest relative, for adults, or the person with 
parental rights and responsibilities, for children. 
Amendment 4, in the name of the minister, is 
grouped with amendments 17, 21, 26 to 34, 37, 
38, 40 to 42, 44 to 46, 48 to 50 and 52. 

Lewis Macdonald: As I intended to say when 
we discussed John Farquhar Munro’s 
amendments, the Executive’s amendments are a 
direct response to the comments that the 
transplant co-ordinators made in their evidence to 
the Health Committee at stage 1. The co-
ordinators emphasised the fundamental 
importance of gaining authorisation from 
relatives—including over the telephone—for the 
retrieval of tissue for therapeutic purposes. We do 
not want to restrict current or future practices for 

obtaining verbal authorisation from an adult’s 
nearest relative or from a person with parental 
rights and responsibilities. 

Amendment 4 will allow authorisation by an 
adult’s nearest relative under section 7 to be given 
verbally. Amendment 17 will allow verbal 
authorisation to be given by the parents of a child 
who has died at the age of 12 or over. Finally, 
amendment 21 will allow verbal authorisation to be 
given by a person who had parental rights and 
responsibilities in relation to a child who died 
under the age of 12. The other amendments in the 
group are consequential. 

I move amendment 4. 

Dr Turner: Is it intended that telephone 
authorisation will be followed up in writing? 

Lewis Macdonald: It will be recorded on CD-
ROM. 

Dr Turner: So there will be a record of the 
telephone conversation. 

Lewis Macdonald: Yes. There will be a record 
that the conversation has taken place and that 
verbal authorisation has been given. 

Amendment 4 agreed to. 

The Convener: Group 8 is on the time limits for 
the withdrawal of authorisation. Amendment 5, in 
the name of the minister, is grouped with 
amendments 6, 18, 19 and 22 to 24. 

Lewis Macdonald: Once more, the 
amendments arise from the evidence that was 
given at stage 1. I gave a commitment to consider 
how best to address the concern that the bill might 
allow the nearest relative of a deceased adult to 
withdraw authorisation for transplantation at any 
time. It is clear that that would represent a serious 
risk to the intended recipient of a donated organ—
at worst, it would put his or her life at risk. 

We carefully considered how the problem could 
best be addressed. It would be difficult to define 
cut-off points for withdrawal in all the different 
circumstances that might arise, so we concluded 
that it would be best to prohibit the withdrawal of 
authorisation once that authorisation had been 
given. That will apply both to people with parental 
rights and responsibilities and, in the case of 
adults, to the nearest relative. 

In taking that approach, we look to the transplant 
co-ordinators to give clear advice to relatives or 
people with parental rights and responsibilities 
about the implications of their giving authorisation 
for transplantation. The Executive will work directly 
with the Scottish transplant co-ordinators to 
produce guidance and to adapt working practices 
to ensure that relatives and others are fully 
informed of the consequences of their decision 
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and the fact that it cannot be reversed once it has 
been made. 

I highlight the fact that the prohibition of 
withdrawal applies only to transplantation under 
part 1 of the bill, where it is necessary because of 
the possible effect on the potential recipients of 
organs. It does not apply to authorisation for 
research, education, training or audit purposes 
under part 1 of the bill or to authorisation for post 
mortem under parts 2 or 3. It will remain open to 
the nearest relatives to withdraw authorisation at 
any time before the post mortem is carried out. 

I move amendment 5. 

The Convener: No member of the committee 
wishes to comment. We will therefore forgo the 
minister’s winding-up remarks. 

Lewis Macdonald: I am happy to forgo them. 

Amendment 5 agreed to. 

Amendments 130 and 131 not moved. 

Amendment 6 moved—[Lewis Macdonald]—and 
agreed to. 

Amendment 132 not moved. 

Section 7, as amended, agreed to. 

Section 8—Existing written request: adult 

Amendments 7 to 10 moved—[Lewis 
Macdonald]—and agreed to. 

Amendment 133 not moved. 

Section 8, as amended, agreed to. 

Amendment 11 moved—[Lewis Macdonald]—
and agreed to. 

Section 9—Authorisation: child 12 years of age 
or over 

Amendment 12 moved—[Lewis Macdonald]—
and agreed to. 

Amendments 134 to 136 not moved. 

Amendment 13 moved—[Lewis Macdonald]—
and agreed to. 

Section 9, as amended, agreed to. 

Section 10—Authorisation as respects child 
who dies 12 years of age or over by person 

with parental rights and responsibilities 

The Convener: Group 9 is on whether the 
person with parental rights and responsibilities 
should not include the local authority. Amendment 
14, in the name of the minister, is grouped with 
amendments 15, 16, 20, 39, 43, 47, 51, 70, 71, 78, 
80, 92, 93 and 110. 

15:00 
Lewis Macdonald: The amendments relate to 

looked-after children and arise from a concern that 
was raised with the Health Committee about the 
role of local authorities that had parental rights and 
responsibilities for a looked-after child immediately 
before that child’s death. We recognise that the 
position of a council in such circumstances is 
different from that of others with parental rights 
and responsibilities. Therefore, we seek to amend 
the bill to ensure that a local authority that had 
parental rights and responsibilities for a looked-
after child immediately before that child’s death 
cannot give authorisation for the removal and use 
of body parts or for a post-mortem examination of 
the child’s body in the event of the death that child. 

I move amendment 14. 

Amendment 14 agreed to. 

Amendments 15 and 16 moved—[Lewis 
Macdonald]—and agreed to. 

Amendment 137 not moved. 

Amendments 17 and 18 moved—[Lewis 
Macdonald]—and agreed to. 

Amendments 138 and 139 not moved. 

Amendment 19 moved—[Lewis Macdonald]—
and agreed to. 

Section 10, as amended, agreed to. 

Section 11—Authorisation as respects child 
who dies under 12 years of age 

Amendment 20 moved—[Lewis Macdonald]—
and agreed to. 

Amendment 140 not moved. 

Amendments 21 and 22 moved—[Lewis 
Macdonald]—and agreed to. 

Amendments 141 and 142 not moved. 

Amendment 23 moved—[Lewis Macdonald]—
and agreed to. 

Section 11, as amended, agreed to. 

Section 12—Removal of part of body of 
deceased person: further requirements 

Amendments 143 to 145 not moved. 

Amendment 24 moved—[Lewis Macdonald]—
and agreed to.  

Amendment 146 not moved. 

Amendments 25 to 52 moved—[Lewis 
Macdonald]—and agreed to. 

Section 12, as amended, agreed to.  

463



2449  20 DECEMBER 2005  2450 

 

After section 12 

The Convener: Group 10 is on the removal of 
tissue samples to determine viability of 
transplantation. Amendment 53, in the name of the 
minister, is the only amendment in the group. 

Lewis Macdonald: In its evidence at stage 1, 
the Royal College of Pathologists drew attention to 
the fact that tests sometimes have to be carried 
out to ensure that transplantation can go ahead 
without causing any harm to the potential 
recipient. The college was concerned that such 
tests might count as a form of post-mortem 
examination under the bill and that the testing 
would require separate authorisation in that case.  

That type of testing is clearly an integral part of 
the transplantation process; it is not a post-mortem 
examination for a separate purpose. Amendment 
53 is designed to give effect to that view by giving 
the transplant surgeon the discretion to decide 
which parts of the body need to be tested. The 
amendment also allows the testing to be carried 
out by another person, who is in practice a 
transplant pathologist.  

I move amendment 53. 

Amendment 53 agreed to.  

Section 13—Preservation for transplantation 

The Convener: Group 11 is on transportation of 
the body in relation to preservation for 
transplantation and so on. Amendment 147, in the 
name of Dr Jean Turner, is the only amendment in 
the group.  

Dr Turner: Amendment 147 would permit 
managers of premises in which a body is placed to 
remove it to other premises for the purpose of 
preservation for transplantation. Section 13 will 
allow managers to take steps to preserve a body 
for transplantation and to retain a body for that 
purpose. The amendment would simply clarify that 
such bodies may be removed to other premises 
for those purposes. It is as simple as that; it is an 
addition to what is already in the bill. 

I move amendment 147. 

Lewis Macdonald: Amendment 147 raises an 
interesting issue. First, I will rehearse the policy 
intentions that we want to pursue with section 13. 
If there is authorisation for transplantation—for 
example, if a person who is dying carries an organ 
donor card—we do not think that there would be 
any objection to moving the body to preserve the 
organs. Indeed, arranging for the body to be taken 
to a hospital that has the proper facilities might be 
the only way of fulfilling the dying person’s wish to 
be an organ donor, so we support that.  

However, section 13 also deals with situations 
where it is not immediately clear whether there is 

authorisation. It is our view that for hospital 
managers to remove a person’s remains or 
somebody who is on the point of death from one 
hospital to another when there is no certainty of 
obtaining authorisation would strike many people 
as disrespectful to the deceased. Therefore, we do 
not believe that amendment 147 should be 
supported. The essential test is whether the 
amendment would be likely to have public support. 
In cases in which there is authorisation, 
amendment 147 would pass that test, whereas in 
cases in which there was no authorisation, it would 
not. 

Having had the opportunity to consider the 
matter closely because of the amendment, we 
accept that there might be some ambiguity about 
whether the reference in section 13(1)(a) to taking  
“steps for the purpose of preserving the part for use for 
transplantation” 

would cover the moving of the body in the way that 
is suggested in the amendment, even in cases in 
which authorisation exists. We would like to 
consider the point further and, if need be, to lodge 
an amendment at stage 3 to clarify the position 
and to reinforce the policy intentions that I have 
outlined. On that basis, I hope that Jean Turner 
will withdraw amendment 147. 

Amendment 147, by agreement, withdrawn. 

Section 13 agreed to. 

After section 13 

Amendment 54 moved—[Lewis Macdonald]—
and agreed to. 

Section 14—Offences: removal or use of part 
of body of deceased person for 

transplantation, research etc 

Amendments 55 to 58 moved—[Lewis 
Macdonald]—and agreed to. 

Amendment 148 not moved. 

The Convener: Group 12 is on offences. 
Amendment 59, in the name of the minister, is 
grouped with amendments 60, 63, 64, 82 and 83. 

Lewis Macdonald: The amendments are 
technical. Where offences are triable, summarily 
or on indictment, references to the level of fine in 
the case should be not to levels on the standard 
scale but to the statutory maximum. That is what 
the amendments achieve. 

I move amendment 59. 

Amendment 59 agreed to. 

Amendment 60 moved—[Lewis Macdonald]—
and agreed to. 

Section 14, as amended, agreed to. 
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Section 15—Restrictions on transplants 
involving live donor 

The Convener: Group 13 is on live donors. 
Amendment 149, in the name of the minister, is 
grouped with amendments 150 to 167 and 171 to 
173. 

Lewis Macdonald: With your indulgence, I will 
take a little bit longer on this group than on one or 
two of the groups that we have just dealt with. I 
gave a commitment to the committee and to the 
Parliament during the stage 1 debate on the bill to 
lodge amendments at stage 2 to deal with adults 
with incapacity. Nanette Milne has lodged several 
amendments of her own—to ensure, perhaps, that 
the Executive did not forget that commitment.  

I assure members that we have given the issue 
detailed consideration in order to lodge 
amendments that will achieve all our objectives. 
They are important amendments, although I agree 
that they are complex. It is also important to get on 
record exactly what the amendments try to do.  

The bill’s approach to living donation is that, 
under section 15(1)(a), the removal of an organ, 
part of an organ or any tissue that is not 
regenerative tissue from a living child is an 
offence, unless certain criteria are met. Similarly, 
section 15(2)(a) creates the offence of using for 
transplantation such organs, parts of organs or 
tissue as have come from a living child, unless 
certain criteria are met.  

The section 15 offences relating to the removal 
and use of organs from children can absolutely not 
be disapplied. Section 15 also contains similar 
removal and use offences in relation to adults. 
Adults are treated differently from children in two 
important ways. First, the removal and use of 
tissue from an adult is not currently an offence 
under section 15. Secondly, the offences relating 
to the removal and use of organs or parts of 
organs from adults may be disapplied in certain 
circumstances by means of regulations made 
under section 15, whereas they cannot be 
disapplied in relation to children.  

Concerns were expressed at stage 1 of the bill 
that, first, adults with incapacity should be given 
the same protection in relation to transplant as 
children. Secondly, there was concern that an 
absolute ban on transplants from a living child or 
an adult with incapacity might mean that organs 
that had been removed from such a person during 
domino organ transplant operations could not be 
used. There was also agreement that it should be 
possible for children and for adults with incapacity 
to donate regenerative tissue.  

We have taken all those concerns into account. 
The amendments are designed to ensure that the 
statutory position for children and adults with 
incapacity is that they should not be able to be a 

living donor of an organ or part of an organ, except 
in the context of a domino organ transplant 
operation. They should also not be a living donor 
of any tissue other than regenerative tissue. 

In order to achieve that result, the bill requires to 
be amended to specify that the removal of any 
tissue from a living adult with incapacity is an 
offence, which is what amendments 150 to 154 
do. We also need to specify that the use of tissue 
so removed is an offence, which is what 
amendments 156 and 161 do.  

The bill needs to set out the circumstances in 
which tissue can be removed from an adult with 
incapacity and thereafter used without an offence 
being committed. Amendment 162 makes it clear 
that the relevant offences relating to the removal 
and use of tissue do not apply when the tissue 
removed and used for transplantation is 
regenerative tissue. The other criterion specified in 
section 15 is that no reward has been offered in 
contravention of section 17.  

Amendment 162 will introduce new sections 
15(3A) and 15(3B), under which a power will be 
given to make regulations that set out the other 
criteria that have to be satisfied to avoid 
committing an offence. Those regulations will 
enable ministers to disapply the offences already 
created by the bill relating to the removal and use 
of organs, parts of organs or any tissue from a 
child, as well as the new offences that will be 
introduced by amendments 154 and 161 relating 
to the removal and use of tissue from a living adult 
with incapacity.  

We also need to provide for an appeals 
procedure. That is already the case with 
regulations made under section 15(3) in relation to 
adults. As with living donations generally, people 
are allowed to have a defence in certain 
circumstances against the charge of having 
committed a relevant offence. Amendment 164 
provides a defence in respect of each of the new 
offences that will be created under section 
15(1)(a) and new section 15(1)(c) and under 
section 15(2)(a) and new section 15(2)(c). That 
defence is that the person who removed or used 
the organs or tissue believed reasonably that an 
exception applied to that removal or use. That is 
one group of amendments.  

15:15 
It is also worth saying something about the 

amendments on the important issue of the two 
types of donation that will be open to an adult with 
incapacity. The bill needs to recognise that a 
domino transplant operation involves a two-stage 
process. At the first stage, the adult with incapacity 
has organs implanted for his or her benefit. That 
counts as treatment under part 5 of the Adults with 
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Incapacity (Scotland) Act 2000, so we intend to 
preserve the role of the adult with incapacity’s 
welfare attorney or welfare guardian under that 
part in respect of the first stage of the domino 
operation. 

However, at the second stage of the operation—
the onward donation of the spare organ that has 
been freed up—the donation does not count as 
treatment, because it does not directly benefit the 
adult with incapacity. We therefore intend to clarify 
the provisions of the 2000 act that deal generally 
with the powers of the welfare attorney and the 
welfare guardian, so that they will not have powers 
in relation to the donation stage of a domino 
operation. The necessary changes to the 2000 act 
will be in the amendments that are to be lodged for 
the second day of stage 2 consideration of the bill. 
I hope that I am making myself clear. The 
amendments that we are dealing with now will 
move us in the chosen direction, but the 
committee will need to consider additional 
amendments at another meeting. 

If the welfare attorney or welfare guardian 
should not have authority for the onward stage of 
a domino transplant, someone else must make the 
decision. Our view is that the Human Tissue 
Authority is best placed to do that, because of its 
wider responsibilities, so we want to make that 
possible. The cases that will need to go to the 
Human Tissue Authority will be clear, because an 
adult with incapacity will have been identified by 
being certified as incapable in relation to the 
transplant operation. Amendment 165 addresses 
that and amendment 162 will allow the Human 
Tissue Authority to provide the necessary approval 
for donation of the spare organ. 

Amendment 165 also recognises that there 
should be an exemption from an offence for a 
domino organ transplant. 

Our intention is that the Human Tissue Authority 
should scrutinise donation in regenerative tissue 
cases. It is setting up procedures to assess the 
capacity of living people who are potential donors, 
which is appropriate. However, the existing 
procedure for certification of incapacity under part 
5 of the 2000 act does not apply in relation to the 
removal and use of regenerative tissue from an 
adult with incapacity; it applies only when the adult 
benefits, as with my earlier point. Therefore, our 
amendments refer to a new function of the 
Scottish ministers to assess whether an adult is 
incapable in relation to a decision about the 
removal and use of regenerative tissue for 
transplantation. If the opinion is that the adult is 
incapable in relation to such a decision, the 
Scottish ministers can issue a certificate of 
incapacity. Amendment 167 makes it clear that the 
certificate can last only for a year, in recognition of 
possible concerns about its duration. 

Other amendments deal with all those points in 
detail. I will not go into all the detail on all the 
amendments—the committee gets the drift that the 
amendments are designed to bring the adult with 
incapacity provisions into line with the intentions 
of, I think, the committee, and certainly of 
speakers in the stage 1 debate. 

I move amendment 149. 

Mrs Milne: The purpose of my amendments is 
to give adults with incapacity the same legal 
protection as children have with regard to the live 
donation of non-regenerative material. In view of 
the amendments that the minister has lodged, 
which essentially cover what my amendments 
would do, I will not move my amendments. 

Shona Robison: I appreciate what the minister 
has proposed in principle, because it responds to 
concerns that were expressed at stage 1. 
However, I am sure that I am not the only one who 
thinks that a complicated bill has now become 
even more complicated, particularly given the new 
offences that have been brought in. I seek an 
assurance that the guidance that will be offered to 
the professionals who will be required to 
implement the legislation will be clear and precise. 

Lewis Macdonald: I am happy to give that 
assurance. We will work with the Human Tissue 
Authority, in particular, to ensure that the guidance 
is as clear, comprehensible and easy to follow as 
possible. The bill contains different provisions for 
children, adults with incapacity and adults with 
capacity, so it is bound to become complex, but in 
practice we want to make it as simple and 
manageable as possible. 

Amendment 149 agreed to. 

Amendment 150 moved—[Lewis Macdonald]—
and agreed to. 

Amendments 151 to 153 not moved. 

Amendments 154 to 156 moved—[Lewis 
Macdonald]—and agreed to. 

Amendments 157 to 160 not moved. 

Amendments 161 to 165 moved—[Lewis 
Macdonald]—and agreed to. 

Amendment 166 not moved. 

Section 15, as amended, agreed to. 

After section 15 

Amendment 167 moved—[Lewis Macdonald]—
and agreed to. 
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Section 16—Records, information etc.: 
removal and use of parts of human bodies for 

transplantation etc. 

The Convener: Group 14 is on records and 
information. Amendment 61, in the name of the 
minister, is grouped with amendment 62. 

Lewis Macdonald: Amendments 61 and 62 
have been lodged as a result of information 
requirements under the European directive on 
safety of tissue and cells. The amendments 
provide that regulations made under sections 
16(1)(a) or 16(1)(b), which will require records to 
be maintained or specified information to be 
provided in connection with body parts that are 
removed, used or retained for the purposes of 
section 3(1), will apply to parts that are removed 
from living persons as well as parts that are 
removed from deceased persons. 

I move amendment 61. 

Amendment 61 agreed to. 

Amendment 62 moved—[Lewis Macdonald]—
and agreed to. 

Section 16, as amended, agreed to. 

Section 17—Prohibition of commercial 
dealings in parts of a human body for 

transplantation 

Amendments 63 and 64 moved—[Lewis 
Macdonald]—and agreed to. 

Section 17, as amended, agreed to. 

Section 18—Summary proceedings for 
offences under section 15, 16(4) or 17(1) or (2) 

The Convener: Group 15 is on the 
commencement of summary proceedings. 
Amendment 65, in the name of the minister, is the 
only amendment in the group. 

Lewis Macdonald: Amendment 65 is a 
technical amendment to remove what would 
otherwise become a statutory restriction on the 
time within which summary proceedings under 
section 17(1) could be commenced. 

I move amendment 65. 

Amendment 65 agreed to. 

Section 18, as amended, agreed to. 

After section 18 

The Convener: Group 16 is on priority of 
authorisation for transplantation. Amendment 66, 
in the name of the deputy minister, is the only 
amendment in the group.  

Lewis Macdonald: Under the terms of the bill 
as drafted, a person can authorise a number of 

different activities. Amendment 66 will ensure that, 
where authorisation is given for the removal and 
use of part of a body for transplantation and for 
other purposes, the authorisation for 
transplantation will take priority. The amendment 
does not change the overall primacy afforded to 
the powers of the procurator fiscal; otherwise, it 
puts the potentially life-saving donation of organs 
for transplantation ahead of other authorisations 
under the bill. 

I move amendment 66. 

Amendment 66 agreed to.  

The Convener: That ends today’s stage 2 
consideration of the Human Tissue (Scotland) Bill. 
We are rather ahead of our anticipated schedule, 
so I commend all members of the committee for 
forgoing the opportunity to hear the sound of their 
own voices.  

This has been day 1 of our stage 2 
consideration. Our aim today was to complete 
consideration of part 1, and we have achieved 
that. Our next scheduled date for consideration of 
the bill at stage 2 is 17 January 2006, and the 
deadline for lodging amendments is noon on 12 
January. Our target is to complete consideration of 
the bill at stage 2 at that meeting on 17 January.  

I thank the minister and his officials for being 
here today. We will see them again on 17 January, 
if not before.  
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Section 26 

Lewis Macdonald 
 

67 In section 26, page 16, line 20, at end insert <or 

(ii) subject to subsections (3) and (4), if the child is blind or unable to write 
signed by an adult (a “signatory”) on the child’s behalf and witnessed by 
one witness;> 

Lewis Macdonald 
 

68 In section 26, page 16, line 21, at end insert <; or 

(ii) subject to subsections (3) and (4), if the child is blind or unable to write 
signed by an adult (a “signatory”) on the child’s behalf and witnessed by 
one witness> 

Lewis Macdonald 
 

69 In section 26, page 16, line 21, at end insert— 

<(3) Authorisation by virtue of subsection (1), or withdrawal of such authorisation, which is 
signed by a signatory on behalf of the child by virtue of subsection (2)(a)(ii) or (b)(ii) 
must contain a statement signed by both the signatory and the witness in the presence of 
the child and of each other that the child, in the presence of them both, expressed the 
intention to give the authorisation or, as the case may be, withdraw the authorisation and 
requested the signatory to sign the authorisation or, as the case may be, the withdrawal 
on behalf of the child. 

(4) Authorisation by virtue of subsection (1) which is signed by a signatory on behalf of a 
child by virtue of subsection (2)(a)(ii) must contain or be accompanied by certification 
in writing signed by the signatory that, in the opinion of the signatory, the child 
understands the effect of the authorisation and is not acting under undue influence in 
giving it. 

(5) Nothing in subsection (2)(a)(ii) or (b)(ii) prevents a child who is blind from signing an 
authorisation by virtue of subsection (1) in accordance with subsection (2)(a)(i) or a 
withdrawal of authorisation in accordance with subsection (2)(b)(i). 
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(6) Each witness to authorisation by a child by virtue of subsection (1) (whether it is signed 
by the child or by a signatory on behalf of the child), must at the time of witnessing 
certify (in writing signed by the witness) that, in the opinion of the witness, the child 
understands the effect of the authorisation and is not acting under undue influence in 
giving it.> 

Section 27 

Lewis Macdonald 
 

70 In section 27, page 16, line 28, after <child> insert <(but who is not a local authority)> 

Section 28 

Lewis Macdonald 
 

71 In section 28, page 17, line 21, after <child> insert <(but who is not a local authority)> 

Section 29 

Lewis Macdonald 
 

72 In section 29, page 17, line 36, at end insert— 

<(  ) A witness to nomination by an adult by virtue of section 25(1) or by a child by virtue of 
section 27(1) must at the time of witnessing certify (in writing signed by the witness) 
that, in the opinion of the witness, the adult or, as the case may be, the child understands 
the effect of the nomination and is not acting under undue influence in giving it.> 

Section 30 

Lewis Macdonald 
 

73 In section 30, page 18, line 35, after <verbally> insert <by the adult> 

Lewis Macdonald 
 

74 In section 30, page 19, line 14, at end insert— 

<(  ) to be in the form prescribed for the time being under section 47(a) for such 
authorisation;> 

Lewis Macdonald 
 

75 In section 30, page 19, line 15, after <26(1)> insert <which is not signed by a person on behalf of 
the child> 

Lewis Macdonald 
 

76 In section 30, page 19, line 25, leave out <a statement> and insert <or be accompanied by 
certification in writing> 

 2

469



Lewis Macdonald 
 

77 In section 30, page 19, line 27, at end insert— 

<(  ) in the case of authorisation by virtue of section 26(1) which is signed by a person 
on behalf of the child, it bears— 

(i) to be in writing; 

(ii) to be as respects the deceased child; 

(iii) to authorise the activity in question (and, where the activity in question is 
that referred to in subsection (2)(b) or (c), to authorise the purpose in 
question); 

(iv) to be on behalf of the child while 12 years of age or over; 

(v) to be signed by an adult on behalf of the child because the child was blind 
or unable to write at the time of giving the authorisation; 

(vi) to be witnessed by one witness who was an adult when witnessing and was 
present when the other adult signing the authorisation signed it; 

(vii) to contain a statement signed by both the signatory and the witness in the 
presence of the child and of each other that the child, in the presence of 
them both, expressed the intention to give the authorisation and requested 
the signatory to sign it on the child’s behalf; 

(viii) to contain or be accompanied by certification in writing signed by the 
person signing the authorisation on behalf of the child that, in the opinion 
of the person, the child understood the effect of the authorisation and was 
not acting under undue influence in giving it and by certification in writing 
signed by the witness that, in the opinion of the witness, the child so 
understood and was not so acting;> 

Lewis Macdonald 
 

78 In section 30, page 19, line 37, after <child> insert <(but who is not a local authority)> 

Lewis Macdonald 
 

79 In section 30, page 20, line 5, at end insert— 

<(  ) to be in the form prescribed for the time being under section 47(a) for such 
authorisation;> 

Lewis Macdonald 
 

80 In section 30, page 20, line 13, after <child> insert <(but who is not a local authority)> 

Lewis Macdonald 
 

81 In section 30, page 20, line 17, at end insert— 

<(  ) to be in the form prescribed for the time being under section 47(a) for such 
authorisation.> 
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Section 32 

Lewis Macdonald 
 

82 In section 32, page 21, line 1, leave out <level 5 on the standard scale> and insert <the statutory 
maximum> 

Lewis Macdonald 
 

83 In section 32, page 21, line 5, leave out <not exceeding level 5 on the standard scale> 

Section 36 

Lewis Macdonald 
 

84 In section 36, page 22, leave out line 25  

Lewis Macdonald 
 

85 In section 36, page 22, line 26, at beginning insert <a university or> 

Section 37 

Lewis Macdonald 
 

86 In section 37, page 23, line 2, at end insert <or 

(ii) subject to subsection (4), if the adult is blind or unable to write signed by 
another adult (a “signatory”) on the adult’s behalf and witnessed by one 
witness;> 

Lewis Macdonald 
 

87 In section 37, page 23, line 3, at end insert <; or 

(ii) subject to subsection (4), if the adult is blind or unable to write signed by 
another adult (a “signatory”) on the adult’s behalf and witnessed by one 
witness> 

Lewis Macdonald 
 

88 In section 37, page 23, line 3, at end insert— 

<(3) Authorisation by virtue of subsection (1), or withdrawal of such authorisation, which is 
signed by a signatory on behalf of the adult by virtue of subsection (2)(a)(ii) or (b)(ii) 
must contain a statement signed by both the signatory and the witness in the presence of 
the adult and of each other that the adult, in the presence of them both, expressed the 
intention to give the authorisation or, as the case may be, withdraw the authorisation and 
requested the signatory to sign the authorisation or, as the case may be, the withdrawal 
on behalf of the adult. 

(4) Nothing in subsection (2)(a)(ii) or (b)(ii) prevents an adult who is blind from signing an 
authorisation by virtue of subsection (1) in accordance with subsection (2)(a)(i) or a 
withdrawal of authorisation in accordance with subsection (2)(b)(i).> 
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Section 39 

Lewis Macdonald 
 

89 In section 39, page 23, line 25, at end insert <or 

(ii) subject to subsections (3) and (4), if the child is blind or unable to write 
signed by an adult (a “signatory”) on the child’s behalf and witnessed by 
one witness;> 

Lewis Macdonald 
 

90 In section 39, page 23, line 26, at end insert <; or 

(ii) subject to subsections (3) and (4), if the child is blind or unable to write 
signed by an adult (a “signatory”) on the child’s behalf and witnessed by 
one witness> 

Lewis Macdonald 
 

91 In section 39, page 23, line 26, at end insert— 

<(3) Authorisation by virtue of subsection (1), or withdrawal of such authorisation, which is 
signed by a signatory on behalf of the child by virtue of subsection (2)(a)(ii) or (b)(ii) 
must contain a statement signed by both the signatory and the witness in the presence of 
the child and of each other that the child, in the presence of them both, expressed the 
intention to give the authorisation or, as the case may be, withdraw the authorisation and 
requested the signatory to sign the authorisation or, as the case may be, the withdrawal 
on behalf of the child. 

(4) Authorisation by virtue of subsection (1) which is signed by a signatory on behalf of a 
child by virtue of subsection (2)(a)(ii) must contain or be accompanied by certification 
in writing signed by the signatory that, in the opinion of the signatory, the child 
understands the effect of the authorisation and is not acting under undue influence in 
giving it. 

(5) Nothing in subsection (2)(a)(ii) or (b)(ii) prevents a child who is blind from signing an 
authorisation by virtue of subsection (1) in accordance with subsection (2)(a)(i) or a 
withdrawal of authorisation in accordance with subsection (2)(b)(i). 

(6) Each witness to authorisation by a child by virtue of subsection (1) (whether it is signed 
by the child or by a signatory on behalf of the child), must at the time of witnessing 
certify (in writing signed by the witness) that, in the opinion of the witness, the child 
understands the effect of the authorisation and is not acting under undue influence in 
giving it.> 

Section 40 

Lewis Macdonald 
 

92 In section 40, page 23, line 30, after <child> insert <(but who is not a local authority)> 
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Section 41 

Lewis Macdonald 
 

93 In section 41, page 24, line 7, after <child> insert <(but who is not a local authority)> 

Section 45 

Lewis Macdonald 
 

94 In section 45, page 25, line 26, after <living> insert <for such period> 

Lewis Macdonald 
 

95 In section 45, page 25, line 32, at end insert— 

<(  ) the adult’s cousin;> 

Lewis Macdonald 
 

96 In section 45, page 26, line 6, at end insert— 

<(  ) If the adult’s spouse or civil partner— 

(a) is permanently separated (either by agreement or under an order of a court) from 
the adult; or 

(b) has deserted, or has been deserted by, the adult and the desertion continues, 

 subsection (1)(a) is to be disregarded for the purposes of subsection (1).> 

Lewis Macdonald 
 

97 In section 45, page 26, line 13, after <(1),> insert <each such person ranks equally for the purpose 
of the paragraph; and> 

Lewis Macdonald 
 

98 In section 45, page 26, leave out lines 15 to 21 and insert <by any one of the persons falling 
within the paragraph> 

Lewis Macdonald 
 

99 In section 45, page 26, line 25, leave out <deal with> and insert <make a decision on> 

Section 46 

Lewis Macdonald 
 

100 In section 46, page 26, line 29, after <sections> insert <6(3), 9(3),> 

Lewis Macdonald 
 

101 In section 46, page 26, line 29, after <26(2)(a)> insert <and (b)(ii)> 
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Lewis Macdonald 
 

102 In section 46, page 26, line 30, after second <(b),> insert <37(2)(a)(ii) and (b)(ii),> 

Lewis Macdonald 
 

103 In section 46, page 26, line 30, after <39(2)(a)> insert <and (b)(ii)> 

Lewis Macdonald 
 

104 In section 46, page 26, line 39, leave out subsection (2)> 

Lewis Macdonald 
 

105 In section 46, page 27, line 7, leave out <6(2)(a)(ii) and> 

Section 47 

Lewis Macdonald 
 

106 In section 47, page 27, line 19, leave out <, 28(1), 38(1), 40(1) or 41(1)> and insert <or 28(1)> 

Lewis Macdonald 
 

107 In section 47, page 27, line 22, at end insert— 

<(  ) the form in which authorisation by virtue of section 38(1), 40(1) or 41(1) may be 
given;> 

Section 48 

Lewis Macdonald 
 

177 In section 48, page 27, leave out line 39 and insert— 

<(c) implanting into the body any— 

(i) part of a body, 

(ii) prosthesis, or 

(iii) implant,> 

Lewis Macdonald 
 

178 In section 48, page 28, line 3, at end insert— 

<(  ) after subsection (2), insert— 

“(2A) An imported body is not an anatomical specimen until an authority for its 
anatomical examination has been given under section 4A(1).”;> 

Lewis Macdonald 
 

179 In section 48, page 28, line 13, after <research,> insert <education,> 
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Lewis Macdonald 
 

180 In section 48, page 28, line 38, leave out <may be> 

Lewis Macdonald 
 

181 In section 48, page 28, line 38, after <and> insert <subject to subsection (1C)(a),> 

Lewis Macdonald 
 

182 In section 48, page 28, line 38, leave out <one witness> and insert <an adult> 

Lewis Macdonald 
 

183 In section 48, page 28, line 40, at beginning insert <subject to subsections (1C)(b) and (1D),> 

Lewis Macdonald 
 

184 In section 48, page 28, line 40, leave out <may be> 

Lewis Macdonald 
 

185 In section 48, page 28, line 40, leave out <another person> and insert <an adult> 

Lewis Macdonald 
 

186 In section 48, page 28, line 41, leave out <one witness> and insert <another adult> 

Lewis Macdonald 
 

187 In section 48, page 29, leave out lines 7 to 10, and insert— 

<(1C) If the person making the request under subsection (1) is 12 years of age or over 
but not an adult— 

(a) in the circumstances mentioned in subsection (1A)(a)— 

(i) the request must be witnessed by two adults who are present at the 
same time, and 

(ii) each witness must, at the time of witnessing, certify (in writing 
signed by the witness) that, in the opinion of the witness, the 
person understood the effect of the request and was not acting 
under undue influence in making it, 

(b) in the circumstances mentioned in subsection (1A)(b)— 

(i) the signatory must, at the time of signing on behalf of the person, 
certify (in writing signed by the signatory) that, in the opinion of 
the signatory, the person understands the effect of the request and 
is not acting under undue influence in making it, and 

(ii) the witness must, at the time of witnessing, certify (in writing 
signed by the witness) that, in the opinion of the witness, the 
person understands the effect of the request and is not acting under 
undue influence in making it.> 
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Lewis Macdonald 
 

188 In section 48, page 29, line 14, at end insert— 

<(  ) in subsection (4), for the words “subsections (6) to (8)” substitute “subsection (6) 
and section 4B(1) and (2)”;> 

Lewis Macdonald 
 

189 In section 48, page 29, line 24, at beginning insert <Subject to subsection (2),>  

Lewis Macdonald 
 

190 In section 48, page 29, line 28, leave out <anatomical> 

Lewis Macdonald 
 

191 In section 48, page 29, line 29, after <body> insert <outwith Scotland (being anatomical 
examination or examination which has the characteristics of anatomical examination)>  

Lewis Macdonald 
 

192 In section 48, page 29, line 30, leave out <a previous anatomical> and insert <such an> 

Lewis Macdonald 
 

193 In section 48, page 29, line 33, at end insert— 

<(2) The person may only authorise such use if licensed under section 3(2) to— 

(a) carry out anatomical examinations, and 

(b) have possession of anatomical specimens. 

(3) Subject to section 4B(1) and (2), the anatomical examination of an imported 
body in accordance with an authority given in pursuance of this section is 
lawful by virtue of this section.> 

Lewis Macdonald 
 

194 In section 48, page 30, line 18, leave out <an>  

Lewis Macdonald 
 

195 In section 48, page 30, line 18, at end insert <except in a case where— 

(i) that examination was only for the purpose of removing or retaining 
one or more parts of the body for the purposes of education, 
training or research, 

(ii) the body is imported for use for anatomical examination in 
Scotland, and  

(iii) no more than three years have elapsed since the date of death,> 

Lewis Macdonald 
 

196 In section 48, page 30, line 20, at end insert— 
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<(  ) in subsection (2), for “and (4)” substitute “, (4) and (4A)”;> 

Lewis Macdonald 
 

197 In section 48, page 30, line 35, leave out <an>  

Lewis Macdonald 
 

198 In section 48, page 31, leave out lines 1 to 5 

Lewis Macdonald 
 

199 In section 48, page 31, line 9, at end insert— 

<(4A) Subsection (2) does not apply where— 

(a) a person has possession of a body which has been used for examination 
outwith Scotland (being anatomical examination or examination which 
has the characteristics of anatomical examination), 

(b) the death of the deceased has been registered or recorded (or the 
equivalent) under the law applicable in the country or territory in which 
the deceased died, 

(c) the body was not imported for use for anatomical examination in 
Scotland; and is not so used at any time, 

(d) the body is such that the deceased cannot be recognised simply by 
examination of the body, and 

(e) the person with possession of the body is authorised to have possession 
under subsection (5).”;> 

Lewis Macdonald 
 

200 In section 48, page 31, line 10, at end insert— 

<(  ) after the word “of”, at the third place it occurs, insert “bodies or, as the case 
may be,”; 

(  ) after the word “of”, at the fifth place it occurs, insert “a body or”; 

(  ) in subsection (6)(a),  after the word “to” insert “bodies or”> 

Lewis Macdonald 
 

201 In section 48, page 31, line 11, after <examination)> insert— 

<(  ) in subsection (1)— 

(i) repeal the words “a person, in expressing”; 

(ii) for “has given” substitute “includes”; 

(iii) for “his” substitute “the person’s”; 

(  )> 

Lewis Macdonald 
 

202 In section 48, page 31, line 19, leave out <subsection (2)> and insert <subsections (1A) to (2E)> 
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Lewis Macdonald 
 

203 In section 48, page 31, line 26, at end insert— 

<(1A) Subsections (2)(c), (2B)(e), (2D)(d) and (2E)(d) do not apply to such persons 
as the Scottish Ministers may by order specify; being persons responsible for 
the operation or control of such museums as they may so specify.> 

Lewis Macdonald 
 

204 In section 48, page 31, leave out lines 27 to 33 and insert— 

<(2) Where— 

(a) a person is authorised under section 5(5) to have possession of a part of a 
body,  

(b) possession of the part is lawful by virtue of section 6, and 

(c) the display is authorised under subsection (3), 

 subsection (1) does not apply as respects the public display of the part if the 
condition in subsection (2A) is met. 

(2A) The condition is that where the lawful possession of the part by virtue of 
section 6 is— 

(a) in pursuance of a request under section 4(1), that request also includes 
permission for public display (and there is no reason to believe that 
permission was withdrawn), or 

(b) in pursuance of an authority under section 4A(1), that authorisation also 
includes authority for public display. 

(2B) Where— 

(a) a person is authorised under section 3(4) to have possession of an 
anatomical specimen,  

(b) the anatomical specimen is in the course of being used for anatomical 
examination in pursuance of an authority under section 4(2) or 4A(1),  

(c) the body or a part of the body is such that the deceased cannot be 
recognised simply by examination of the body or, as the case may be,  
the part, 

(d) the statutory period referred to in section 4B(2) has not expired, and 

(e) the display is authorised under subsection (3), 

 subsection (1) does not apply as respects the public display of the body or, as 
the case may be, the part of the body, if the condition in subsection (2C) is met. 

(2C) The condition is that where the anatomical examination is— 

(a) in pursuance of a request under section 4(1), that request also includes 
permission for public display (and there is no reason to believe that 
permission was withdrawn), or 

(b) in pursuance of an authority under section 4A(1), that authorisation also 
includes authority for public display. 

(2D) Where— 
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(a) a person is authorised under section 5(5) to have possession of a part of a 
body, 

(b) the part is a part of a body which has been used outwith Scotland for 
anatomical examination or examination which has the characteristics of  
anatomical examination,  

(c) the part was removed from the body during the course of that 
examination, and 

(d) the display is authorised under subsection (3), 

 subsection (1) does not apply as respects the public display of the part. 

 (2E) Where— 

(a) a person is authorised under section 5(5) to have possession of a body,  

(b) the body has been used outwith Scotland for anatomical examination or 
examination which has the characteristics of anatomical examination,  

(c) the body was not imported for use for anatomical examination in 
Scotland; and is not so used at any time, and 

(d) the display is authorised under subsection (3), 

 subsection (1) does not apply as respects the public display of the body.> 

Lewis Macdonald 
 

205 In section 48, page 31, line 34, leave out from <teaching> to <body> in line 36 and insert 
<education, training or research> 

Lewis Macdonald 
 

206 In section 48, page 31, line 36, after <display> insert <the body or, as the case may be,> 

Lewis Macdonald 
 

207 In section 48, page 31, line 37, after <display> insert <a body or> 

Lewis Macdonald 
 

208 In section 48, page 31, line 38, at end insert— 

<(3A) No person, whether the holder of a licence granted under subsection (3) or not,  
may publicly display a body or a part of a body while— 

(a) any procedure in relation to an anatomical examination, or 

(b) any similar procedure, 

 is being carried out. 

(3B) In subsection (3A)(a) the reference to “procedure” includes dissection, removal 
and implantation.> 

Lewis Macdonald 
 

209 In section 48, page 32, leave out lines 5 to 7 
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Lewis Macdonald 
 

210 In section 48, page 32, line 17, after <make> insert <an order under subsection (1A) or> 

Lewis Macdonald 
 

211 In section 48, page 32, line 39, after <of> insert <a body or> 

Lewis Macdonald 
 

212 In section 48, page 32, line 41, after <display> insert <a body or> 

Lewis Macdonald 
 

213 In section 48, page 33, line 37, after <(b)> insert— 

<(  ) after the word “to”, at the first place it occurs, insert “bodies or”, 

(  )> 

Lewis Macdonald 
 

214 In section 48, page 34, line 1, after <to> insert <bodies or> 

Lewis Macdonald 
 

215 In section 48, page 34, line 2, after <the> insert <bodies or> 

Lewis Macdonald 
 

216 In section 48, page 34, line 10, after first <of> insert <a body or> 

Lewis Macdonald 
 

217 In section 48, page 34, line 12, after <display> insert <a body or> 

Lewis Macdonald 
 

218 In section 48, page 35, line 19, at end insert <or (3A)> 

Section 49 

Lewis Macdonald 
 

171 In section 49, page 36, line 12, after <15(3)> insert <, (3A) or (3B)> 

Lewis Macdonald 
 

172 In section 49, page 36, line 12, leave out <power> insert <powers> 

Lewis Macdonald 
 

173 In section 49, page 36, line 13, after <regulations),> insert <(Meaning of adult with incapacity for 
purposes of section 15(1)(c) and (2)(c)) (except the Ministers’ power under that section to make 
regulations),> 
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After section 51 

Lewis Macdonald 
 

174 After section 51, insert— 

<Amendment of the Adults with Incapacity (Scotland) Act 2000 

(1) The Adults with Incapacity (Scotland) Act 2000 (asp 4) is amended as follows. 

(2) In section 16(6) (creation and exercise of welfare power of attorney)— 

(a) the word “or” at the end of paragraph (a) is repealed;  

(b) after paragraph (b), insert “; 

(c) make, on behalf of the granter, a request under section 4(1) of the 
Anatomy Act 1984 (c.14);  

(d) give, on behalf of the granter, an authorisation under, or by virtue of, 
section 6(1), 15, 24(1) or 37(1) of the Human Tissue (Scotland) Act 2006 
(asp 00); or 

(e) make, on behalf of the granter, a nomination under section 25(1) of that 
Act”. 

(3) In section 64(2) (functions and duties of guardian)— 

(a) the word “or” at the end of paragraph (a) is repealed; 

(b) after paragraph (b), insert “; 

(c) make, on behalf of the adult, a request under section 4(1) of the Anatomy 
Act 1984 (c.14);  

(d) give, on behalf of the adult, an authorisation under, or by virtue of, 
section 6(1), 15, 24(1) or 37(1) of the Human Tissue (Scotland) Act 2006 
(asp 00); or 

(e) make, on behalf of the adult, a nomination under section 25(1) of that 
Act”.> 

Section 53 

Dr Jean Turner 
 

175 In section 53, page 37, line 27, at end insert— 

<(  ) may only be exercised after consultation with such persons as the Scottish 
Ministers think appropriate;> 

Lewis Macdonald 
 

176 In section 53, page 37, line 34, leave out <is> and insert <; 

(  ) regulations under section 15(3), (3A) or (3B), 

 is> 
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Section 54 

Lewis Macdonald 
 

109 In section 54, page 37, line 38, after <Act> insert <unless the context otherwise requires> 

Lewis Macdonald 
 

110 In section 54, page 38, line 2, at end insert— 

 <“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39);> 

Dr Jean Turner 
Supported by: Mrs Nanette Milne 
 

219 In section 54, page 38, leave out line 7 and insert— 

<“tissue” and “tissue sample” means material, other than gametes and embryos 
outside the human body, which consists of or includes human cells; and “tissue” 
also includes bone marrow; 

“organ” means any part of a human body consisting of a structured arrangement 
of tissues which, if wholly removed, cannot be replicated by the body.> 
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Human Tissue (Scotland) Bill 
 

2nd Groupings of Amendments for Stage 2 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be debated).  Any 
procedural points relevant to each group are noted; 

• a list of any amendments already debated. 
 

Groupings of amendments 
 

Nomination by adult or child by virtue of section 25(1) or 27(1) – certification by witness as to 
understanding and absence of undue influence 
72, 104 
 
Miscellaneous 
73, 109 
 
Prescribed forms of authorisation  
74, 79, 81, 106, 107 
 
Notice by fiscal that part of body no longer required for fiscal purposes – universities 
84, 85 
 
Meaning of nearest relative 
94, 95, 96, 97, 98, 99 
 
Part 5: technical amendments 
177, 179, 188, 201 
 
Imported bodies: lawful examination 
178, 189, 190, 191, 192, 193 
 
Anatomical Examinations: witnessing of requests 
180, 181, 182, 183, 184, 185, 186, 187 
 
Controls on possession of bodies and parts after anatomical examinations 
194, 195, 196, 197, 198, 199, 200, 211, 213, 216 
 
Controls on public displays 
202, 203, 204, 205, 206, 207, 208, 209, 210, 212, 214, 215, 217, 218 
 
Amendment to the Adults with Incapacity (Scotland) Act 2000 
174 
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THIS IS NOT THE MARSHALLED LIST 

Provision for consultation on subordinate legislation 
175 
 
Procedure for regulations under section 15(3): affirmative resolution 
176 
 
Definition of tissue, tissue sample and organ 
219 
 

Amendments already debated 
 
Dating and witnessing of authorisations and withdrawals for transplantation etc. 
105 
 
Authorisation or withdrawal of authorisation by person blind or unable to write 
67, 68, 69, 75, 76, 77, 86, 87, 88, 89, 90, 91, 100, 101, 102, 103 
 
Person with parental rights and responsibilities not to include local authority 
70, 71, 78, 80, 92, 93, 110 
 
Offences: Part 1: level of fine 
82, 83 
 
Live donors: provisions for children and adults with incapacity 
171, 172, 173 
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HUMAN TISSUE (SCOTLAND) BILL 
SUMMARY OF EXECUTIVE AMENDMENTS 
STAGE 2 JANUARY 17 2006 
 
 
Group 1 - Nomination by adult or child by virtue of section 25(1) or 27(1) – certification by 
witness as to understanding and absence of undue influence. 
Executive Amendments 72, 104 
 
Sections 25(1) and 27(1) allow an adult or a child aged 12 or over to nominate a person to act 
on their behalf after death in giving authorisation for a hospital post-mortem examination, 
authorisation for the removal of an organ during the post-mortem examination and 
authorisation of the retention and use of the organ for audit, education, training or research.   
 
Sections 25(4) and 27(4) require such nominations to be recorded in writing signed and 
witnessed. 
 
Amendment 72 requires a witness to such nominations to certify in writing their opinion that 
the adult or mature child understands the effect of making the nomination, and is not acting 
under undue influence. This will provide additional protection by ensuring that a person 
understands the implications of nominating someone to act on their behalf after their death. 
 
Amendment 104 is a technical amendment consequential on amendment 72.  It removes the 
specific additional witness requirements from section 46 as these will be replaced by the new 
witness requirements added to section 29 by amendment 72. 
 
 
Group 2 - Miscellaneous  
Executive Amendments 73, 109 
 
Amendment 73 is a technical amendment which makes further provision in relation to 
authorisations under section 24(1) (authorisation of post-mortem by an adult).  It makes clear 
that for a person proposing to undertake a post-mortem examination to be satisfied that 
authorisation was given verbally by a deceased adult, the record of the authorisation must 
show that that it was expressed verbally by that adult. 
 
Amendment 109 is a technical amendment to section 54 (the interpretation section) to ensure 
that certain expressions defined within that section can have a particular meaning as required 
by specific provisions of the Bill. For example, in relation to the definition of “child” in 
section 54, the Bill deals with children of different ages in different provisions, and this 
amendment ensures that those specific references are not overruled by the general definition 
of “child” in section 54. 
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Group 3 - Prescribed forms of authorisation  
Executive Amendments 74, 79, 81, 106, 107 
 
These amendments are being made as a result of recommendations by the Subordinate 
Legislation Committee (SLC) to the Health Committee in respect of the Bill.  They are also 
related to those in Group 6. 
 
The SLC noted that section 47(a) gives Ministers powers to prescribe the form in which 
authorisation for certain activities under Parts 2 and 3 of the Bill can be given by nominees, 
nearest relatives or those with parental rights and responsibilities.  
 
For Part 2 authorisations (hospital post-mortem examinations), the forms prescribed under 
section 47(a) will be mandatory.  Amendments 74, 79 and 81 make this clear.  Producing 
standard authorisation forms has always been recognised an essential element in addressing 
the problems of the past, when a wide variety of forms were in use in different parts of 
Scotland. 
 
Amendments 106 and 107 separate out those authorisation provisions which will have 
mandatory forms prescribed in regulations (Part 2 authorisations) from those which it is not 
intended at present should have mandatory forms (Part 3 authorisations). 
 
Amendment 74 will ensure that authorisation by an adult nominee or by an adult’s nearest 
relative for the purposes referred to in section 24(1) will be given on the form prescribed 
under the Bill for such authorisation.  
 
Amendment 79 will ensure that, in relation to a child of 12 years of age or over, any 
authorisation by the nominee of that child or by a person who had parental rights and 
responsibilities in relation to that child for the matters referred to in section 26(1) must be on 
the form prescribed under section 47(a).   
 
Amendment 81 will ensure that authorisation by a person who had parental rights and 
responsibilities in relation to a child who died under 12 years of age, for the activities referred 
to in section 26(1), will be on the form prescribed under section 47(a). The relevant activities 
are post-mortem examination of the child’s body or the removal of an organ for audit, 
education, training or research and/or the retention and use of an organ for such purposes. 
 
Amendments 106 and 107 amend section 47 to make it clear which authorisations under the 
Bill, through regulations, will require the use of a mandatory form. 
 
Amendment 107 amends section 47 to insert a new paragraph to deal separately with the 
authorisations the form for which is not to be mandatory, but which could be made so if 
necessary.   
 
 

Human Tissue (Scotland) Bill - Scottish Executive Stage 2 Amendments – 17 January 2006 2 
  

486



 

Group 4 - Notice by fiscal that part of body no longer required for fiscal purposes 
 – universities 
Executive Amendments 84, 85 
 
These amendments are being made as a result of consultation on the draft legislation.  
Sections 33(2) and 35(2)(a) of the Bill make provision for the procurator fiscal to notify the 
manager of an establishment in which a fiscal examination has been carried out that either a 
tissue sample or an organ removed from the body of a deceased person is no longer required 
for the purposes of the procurator fiscal.  
 
The Bill is regarded as too prescriptive in referring to a university's Department of Forensic 
Pathology.  In order to future-proof the Bill, the amendments will remove the specific 
reference in section 36(2) to the ‘Head of Forensic Pathology Department’.  To allow the 
necessary flexibility, Scottish Ministers will be able to specify by order who is to be regarded 
as the manager of an establishment where the fiscal examination has been carried out at a 
university. Amendment 84 achieves this. 
 
Amendment 85 is consequential upon amendment number 84.  The wording of section 
36(2)(c) indicates that universities are expected to have a continuing role in undertaking post-
mortem examinations instructed by the Fiscal, but that other establishments may undertake 
them in future. 
 
 
Group 5 - Meaning of nearest relative  
Executive Amendments 94, 95, 96, 97, 98, 99 
 
This group of amendments responds to a number of points which were made in the evidence 
to the Health Committee, as follows: 
 
♦ Amendment 94:  clarifies there needs to have been a minimum six month cohabitation 

period prior to an adult’s admission to hospital before a partner of the adult can give an 
authorisation under the Bill; 

♦ Amendment 95:  adds cousins to the ‘nearest relative’ hierarchy , after aunts/uncles and 
ahead of nieces/nephews; 

♦ Amendment 96:  excludes from the hierarchy a spouse who is permanently separated 
from or has deserted the adult; 

♦ Amendments 97 and 98:  deal with the possibility of disputes amongst those on the same 
level of the hierarchy by providing that authorisation may be given by any person who 
comes within a particular tier.  Amendment 98 removes the priority given to the views of 
the older or eldest in any category; 

♦ Amendment 99:  changes the terms of section 45 from a relative who cannot ‘deal with’ 
the issue of authorisation to refer instead to a relative unable to ‘make a decision’, a form 
of words that is more precise and better captures the reality of the situation. 
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Group 6 – Part 5: Technical amendments 
Executive amendments 177, 179, 188, 201 
 
Amendment 177 is a technical amendment which sets the wording of section 48(2)(a)(1)(c) 
out differently.  
 
This is to help the understanding about what can be implanted into a body in respect of 
macroscopic examination of a body for the purposes of teaching or studying or training or 
researching into the gross structure of the human body or surgical or clinical procedures. 
 
Amendment 179 is an amendment to section 48(2)(c) of the Bill to insert an omitted 
reference to “education”. 
 
Amendment 188 amends section 48(5)(c) of the Bill to update section 4(4) of the Anatomy 
Act and is consequential on the repeal of sections 4(7) and 4(8) and their replacement by 
sections 4B(1) and 4B(2) by the Bill. 
 
This minor amendment maintains the restrictions that authorisation for anatomical 
examination cannot be given by a person entrusted with a body for the purpose only of 
interment or cremation and that authority for lawful examination expires at the end of the 
statutory period. 
 
Amendment 201 amends section 48(8) of the Bill to make a minor adjustment to section 6(1) 
the Anatomy Act 1984. This is to reflect the Executive’s policy of only accepting written 
requests, with special arrangements for people who are blind or are unable to write.  
 
Since all requests must be in writing, section 6(1) is adjusted so that a request must include 
permission for parts of a person’s body to be retained after anatomical examination is 
concluded, before authority to retain that part may be given.  
 
 
Group 7 – Imported bodies: Lawful examination  
Executive amendments 178, 189, 190, 191, 192, 193 
 
Amendment 178 resolves an inconsistency between provisions of the Anatomy Act 1984 and 
the Bill.  
 
The amendment makes clear that a body that is imported for use for anatomical examination 
in Scotland is not to be treated as an anatomical specimen until authority for its anatomical 
examination has been given in Scotland. In doing so it will ensure that there is no prohibition 
in the Anatomy Act 1984 on transporting such a body to a person who may give authority for 
the anatomical examination of it.   
 
Although the 1984 Act will not control the possession of such bodies until that stage, the 
possession of those bodies must still be lawful under the general law. 
 
Amendment 193 provides that only a person who is licensed under the Anatomy Act 1984 to 
carry out anatomical examinations and have possession of anatomical specimens, may give 
authority for the use of an imported body for anatomical examination.   
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Amendment 189 is a consequential amendment to amendment 193.  It amends section 48(6) 
of the Bill which inserts a new section 4A into the Anatomy Act 1984 which deals with 
giving authority for the anatomical examination of imported bodies.  
 
It provides that the requirements set out in section 4A which must be met before authority for 
anatomical examination of an imported body may be given, are subject to the additional 
requirement created by amendment 193.  
 
Amendments 190, 191 and 192 are minor amendments to the new section 4A(b) inserted by 
section 48(6) of the Bill into the Anatomy Act 1984.  
 
Collectively these amendments clarify the previous examination that may have taken place of 
an imported body and it still be permissible for authority to be given for the  anatomical 
examination of the body in Scotland.  
 
Specifically, they clarify that there must have been either no previous anatomical 
examination, or examination  that has the characteristics of anatomical examination, outwith 
Scotland or that there has been such an examination outwith Scotland but only for the 
purposes of removing and retaining one or more parts of the body for the purposes of 
education, training or research.  
 
These amendments also make the description of that examination, consistent to other 
references to previous examinations of a body outwith Scotland, elsewhere in the Bill.   
 
 
Group 8 – Anatomical examinations: witnessing of requests 
Executive amendments 180, 181, 182, 183, 184, 185, 186, 187 
 
This group of amendments relate to section 48(5)(b) of the Bill which inserts new subsections 
(1A) to (1D) into section 4 of the Anatomy Act 1984 dealing with the making of requests by 
a person for their body to be used for anatomical examination. 
 
Amendment 180 amends the new subsection (1A)(a) to remove the ambiguity created by the 
use of ‘may be’.  It makes it clear that a request by a person who is an adult, and is not blind 
or unable to write, to donate their body must be signed by the person and appropriately 
witnessed. 
 
Amendment 181 is consequential on amendment 187 which inserts a new subsection (1C)(a) 
in section 4 of the Anatomy Act setting out the witnessing requirements where the person is 
12 years of age or over but not an adult. This amendment makes it clear that those witnessing 
requirements apply where the person is 12 years of age or over but not yet an adult. 
 
Amendment 182 amends the new subsection (1A)(a) to require the witness to the request to 
be an adult.  
 
Amendment 183 is partially consequential on amendment 187 and makes it clear that new 
subsection (1A)(b) of section 4 of the Anatomy Act (which applies where a person is blind or 
unable to write) is subject to the requirements set out in amendment 187 where the person is 
aged 12 years of age or over, and is not yet an adult.  
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It also makes it clear that this subsection (1A)(b) does not apply to a person who is blind and 
who signs a request.    
 
Amendment 184 amends new subsection (1A)(b) of section 4 of the Anatomy Act 1984 to 
remove the ambiguity created by the use of “may be”. It makes it clear that a request by a 
person who is an adult and is blind or unable to write (unless they are blind and sign a 
request) to donate their body must be signed by another person on his/her behalf and 
appropriately witnessed.   
 
Amendment 185 is a technical amendment relating to amendment 187 and moves the 
requirement that a signatory who signs on behalf of a person who is blind or unable to write 
must be an adult from subsection (1C), to subsection (1A)(b).  
 
Amendment 186 is also a technical amendment relating to amendment 187. It moves the 
requirement that the witness to a request signed by a signatory on behalf of a person who is 
blind or unable to write must be an adult from subsection (1C), to subsection (1A)(b).  
 
Amendment 187 substitutes a new subsection (1C) into section 4 of the Anatomy Act 1984. 
It provides more stringent requirements for requests by children aged 12 years or over, who 
are not yet adults, including requests from such children who are blind or unable to write. 
 
This is in response to concern expressed to the Health Committee during the Stage 1 evidence 
sessions that it is very important that children (12 years or over) understand the consequences 
of making a request under the Anatomy Act 1984. 
 
These new requirements will require requests by children 12 years or over to be witnessed by 
two adults, who are present at the same time and who each must certify in writing that the 
child understood the effect of the request and was not acting under due influence in making 
it.  
 
For requests from such children who are blind or unable to write, the signatory and the 
witness must certify in writing that the child understood the effect of the request and was not 
acting under undue influence in making it.     
 
 
Group 9 – Controls on possession of bodies and parts after anatomical examinations  
Executive amendments 194, 195, 196, 197, 198, 199, 200, 211, 213, 216 
 
The Bill provides for, subject to conditions, the possession of parts of a body which have 
been used for anatomical examination outside Scotland. 
 
Some of the plastinated or otherwise preserved bodies produced outwith Scotland may 
provide very useful teaching aids to anatomy schools in Scotland. The intention is to 
modernise the Anatomy Act and  not  unduly restrict anatomy schools in Scotland from 
possessing bodies or parts from outwith Scotland which may provide a useful educational 
resource.  
 
It does not change the position where a body is to be anatomically examined in Scotland it 
will be decently disposed of by the end of the statutory period and will not be used 
indefinitely as an educational resource.  
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Amendment 195 is an amendment to section 48(7)(a) of the Bill which substitutes a new 
section 5(1) into the Anatomy Act 1984.  
 
It specifically amends section 5(1)(c) so that section 5 does not control the possession of 
bodies which have been used for examination outwith Scotland, and which have been 
imported for use for anatomical examination in Scotland and are being or may be used for 
that purpose. 
 
The possession of such bodies will be controlled by the Anatomy Act 1984 in the same way 
as imported bodies on which there has been no previous examination outwith Scotland. 
 
Amendment 199 allows the possession of a body which has been used for anatomical 
examination outwith Scotland, under the authority of a licence granted by the Scottish 
Ministers in the interests of education, training or research, subject to the conditions listed 
below.  
 
The conditions of such possession are: 
 
♦ the death of the deceased has been registered or recorded under the law applicable where 

the deceased died;  
♦ the body is not imported for anatomical examination and is not used for anatomical 

examination;  
♦ the deceased cannot be recognised simply by examination of the body; and  
♦ the person with possession of the body is licensed by the Scottish Ministers under section 

5(5) of the Anatomy Act 1984 or has permission from a person who is licensed.  
 
Amendments 196, 200, 211, 213 and 216 are consequential to amendment 199. 
 
Amendment 196 provides that the prohibition on any person having a body or part of a body 
that section 5(1) applies to, does not apply where it is permitted in the above circumstances. 
 
Amendment 200 allows the possession of a body which has been used for anatomical 
examination outwith Scotland, under the authority of a licence granted under section 5(5) of 
the Anatomy Act 1984 in the interests of education, training and research.   
 
Amendment 211 amends section 48(11) of the Bill so that decisions to refuse a licence under 
section 5(5) (which may be appealed to the sheriff) are described as decisions to refuse to 
grant a licence for the possession of a body or parts of a body.     
 
Amendment 213 extends the powers of Scottish Ministers to make regulations in relation to 
bodies as well as body parts.  
 
Amendment 216 amends the new subsection (1)(a)(ii) to extend the guidance that may be 
given in the Code of Practice to cover bodies as well as body parts.  
 
Amendment 194 and 197 are technical amendments to ensure consistency in relation to the 
phrase ‘…or examination which has the characteristics of anatomical examination’. 
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 Amendment 198 makes it possible for parts from bodies that have been examined outwith 
Scotland to be possessed under the authority of a licence from Scottish Ministers, granted by 
them under section 5(5) of the Anatomy Act 1984,  irrespective of how long after the date of 
death the body part arrived in Scotland, provided the other conditions are satisfied. 
 
 
Group 10 – Controls on public display 
Executive amendments 202, 203, 204, 205, 206, 207, 208, 209, 210, 212, 214, 215, 217, 
218 
 
These amendments extend the Bill provisions to allow the public display of the following, 
subject to a number of conditions:  
♦ parts from bodies retained after anatomical examination in Scotland is concluded;  
♦ bodies and parts that are in the course of being used for anatomical examination in 

Scotland;   
♦ parts of bodies, used outwith Scotland for anatomical examination or examination which 

has the characteristics of anatomical examination during the course of which the part was 
removed;  

♦ bodies used outwith Scotland for anatomical examination or examination which has the 
characteristics of anatomical examination  but which have not been anatomically 
examined Scotland.   

 
In terms of museums, these amendments provide for the exclusion of bona fide museums 
from the need for a licence to publicly display anatomical human remains and widens the 
purpose for which licences may be granted to be education, training or research generally. 
One amendment also removes the prohibition on public display of visual images by means of 
an electronic communications network. 
 
Amendment 202 is a consequential amendment to section 48(9) of the Bill which inserts a 
new section 6A(1) into the Anatomy Act 1984 controlling the public display of anatomical 
human remains. It provides that the prohibition on the public display of bodies and body parts 
will be subject to the new subsections 1A, inserted by amendment 203, and (2) to 2E, which 
replace 6A(2), in amendment 204. 
 
Amendment 203 amends section 48(9) of the Bill to exempt persons responsible for the 
operation or control of museums, which Scottish Ministers specify by order, from the 
licensing requirements for the public display of bodies and body parts. 
 
Amendment 204 substitutes new provisions which provide for the public display of 
anatomical human remains, which will be permissible under the Anatomy Act 1984. The new 
provisions allow, in defined conditions, the public display of: 

• parts from bodies retained after anatomical examination in Scotland has concluded 
(subsections 2 and 2A);  

• bodies and parts that are in the course of being used for anatomical examination in 
Scotland (2B and 2C);   

• parts of bodies used outwith Scotland for anatomical examination or examination 
which has the characteristics of anatomical examination during the course of which 
the part was removed (2D);  
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• bodies used outwith Scotland for anatomical examination or examination which has 
the characteristics of anatomical examination  but which have not been anatomically 
examined Scotland (2E). 

 
Amendment 205 widens the purposes for granting licences for public display and these 
become education, training or research, which may include giving health education to the 
public.   
 
Amendment 206 is a consequential amendment to section 48(9) of the Bill and will allow a 
licence to be issued for the display of human bodies, as well as parts of a body. 
 
Amendment 207 is a consequential amendment to section 48(9) of the Bill and extends 
6A(3) so that a person licensed by the Scottish Ministers to display a body is authorised to so 
display it.  
 
Amendment 208 is an amendment to section 48(9) of the Bill and prohibits publicly 
displaying a body or body while any procedure in relation to an anatomical examination 
(including dissection, removal and implantation) or similar procedure is being carried out. 
 
Amendment 209  is an amendment to section 48(9) of the Bill and removes the prohibition 
on the public display of visual images of anatomical human remains by means of an 
electronic communications network. 
 
Amendment 210 is an amendment to section 48(9) and provides that the order to specify the 
persons responsible for the operation or control of specified museums, shall be made by 
statutory instrument subject to annulment in pursuance of a resolution of the Scottish 
Parliament (negative procedure). These persons will then be exempt from the requirement to 
have a public display authorised by the Scottish Ministers. 
 
Amendment 212 is an amendment to section 48(11) of the Bill, which inserts a new section 
7A into the Anatomy Act 1984. This provides that a person will be able to appeal against a 
licence decision on the public display of bodies as well as on the public display of parts of 
bodies. 
 
Amendments 214 and 215 amend section 48(12) of the Bill which inserts a new paragraph 
(c) in section 8(1) of the Anatomy Act 1984.  That paragraph gives powers to make 
regulations in relation to the display of parts of bodies,  authorised under section 6A(3). The 
amendments extend the regulating powers to cover bodies in addition to parts of bodies.  
 
Amendment 217 amends  section 48(13) of the Bill which inserts a new section 8A into the 
Anatomy Act 1984  which makes provision for the preparation of a Code of Practice. This 
amendment amends the new section to extend the guidance that may be given in the Code of 
Practice to cover the public display of bodies as well as body parts. 
 
Amendment 218 amends section 48(16) of the Bill which inserts a new paragraph (d) into 
section 11(1) of the Anatomy Act 1984. This creates a new offence of publicly displaying a 
body or part of a body in contravention of new section 6A(1). This amendment makes it an 
offence to  publicly display a body or part of a body in contravention of new subsection (3A), 
which prohibits publicly displaying a body or part of a body while any procedure in relation 
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to an anatomical examination (including dissection, removal and implantation) or similar 
procedure is being carried out. 
 
 
Group 11 – Amendment to the Adults with Incapacity (Scotland) Act 2000 
Executive Amendment 174 
 
Following on from the adults with incapacity amendments agreed at the Stage 2 session on 20 
December 2005, one further amendment is required, in order to clarify the relationship 
between the powers of a welfare attorney or welfare guardian under the Adults with 
Incapacity (Scotland) Act 2000 and the system of authorisations set up by the Bill.   
 
Amendment 174 adjusts the 2000 Act so as to exclude the welfare attorney and welfare 
guardian from giving any authorisations on behalf of an adult with incapacity either after the 
adult’s death or for any permitted transplants from a living adult with incapacity.   
 
The amendments to sections 16(6) and 64(2) of the 2000 Act will make clear that the powers 
of a welfare attorney powers or welfare guardian do not include a power to: 
 
♦ make, on behalf of the adult with incapacity, a request under section 4(1) of the Anatomy 

Act 1984 
♦ give, on behalf of the adult with incapacity, an authorisation under, or by virtue of, section 

6(1), 15, 24(1) or 37(1) of the Bill, or 
♦ make, on behalf of the adult with incapacity, a nomination under section 25(1) of the Bill. 
 
 
Group 13 - Procedure for regulations under section 15(3): affirmative resolution 
Executive Amendment 176 
 
The Subordinate Legislation Committee noted that the regulation-making power at section 
15(3) was very wide and concerned a sensitive issue.  The Committee therefore questioned 
whether the negative procedure, as provided for in the Bill as introduced, allowed the correct 
degree of control.   

 
The Executive has accepted that it would be appropriate to make regulations under this 
section subject to the more detailed scrutiny afforded by affirmative procedure.   
 
To ensure consistency, regulations made under the new sections 15(3A) and 15(3B), which 
were agreed at the Stage 2 session on 20 December 2005, should also be subject to the 
affirmative procedure. 
 
Amendment 176 therefore alters section 53(3) to make clear that regulations made under 
section 15(3), (3A) or (3B) will be subject to affirmative procedure.  
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HEALTH COMMITTEE 
EXTRACT FROM THE MINUTES 
2nd Meeting, 2006 (Session 2)  

Tuesday 17 January 2006 
 
Present: 
Roseanna Cunningham (Convener) Kate Maclean 
Helen Eadie Mrs Nanette Milne 
Janis Hughes (Deputy Convener) Mike Rumbles 
Mr Duncan McNeil Jean Turner 
Apologies: Shona Robison 

Human Tissue (Scotland) Bill:  The Committee considered the bill at Stage 2 (Day 
2).            
The following amendments were agreed to (without division): 67, 68, 69, 70, 71, 72, 73, 
74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93, 94, 95, 96, 
97, 98, 99, 100, 101, 102, 103, 104, 105, 106, 107, 177, 178, 179, 180, 181, 182, 183, 
184, 185, 186, 187, 188, 189, 190, 191, 192, 193, 194, 195, 196, 197, 198, 199, 200, 
201, 202, 203, 204, 205, 206, 207, 208, 209, 210, 211, 212, 213, 214, 215, 216, 217, 
218, 171, 172, 173, 174, 176, 109 and 110. 

Amendments 175 and 219 were moved and, with the agreement of the Committee, 
withdrawn. 

Sections 19, 20, 21, 22, 23, 24, 25, 31, 33, 34, 35, 38, 42, 43, 44, 50, 51, 52, 55, the 
schedule, section 56 and the long title were agreed to without amendment. 

Sections 26, 27, 28, 29, 30, 32, 36, 37, 39, 40, 41, 45, 46, 47, 48, 49, 53 and 54 were 
agreed to as amended. 

The Committee completed consideration of stage 2 of the bill. 
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Human Tissue (Scotland) Bill: 
Stage 2 

14:04 
The Convener: Item 3 on the agenda is our 

continued consideration of the Human Tissue 
(Scotland) Bill at stage 2. This is day 2 of our 
stage 2 consideration. We have set a deadline to 
complete consideration of the bill by the end of 
today’s meeting. 

The Deputy Minister for Health and Community 
Care remains in his seat, and I welcome the other 
officials who now join him: Will Scott, Joe Logan, 
Keith White and Joanna Keating.  

Sections 19 to 25 agreed to. 

Section 26—Authorisation of post-mortem 
examination etc: child 12 years of age or over 

Amendments 67 to 69 moved—[Lewis 
Macdonald]—and agreed to. 

Section 26, as amended, agreed to. 

Section 27—Authorisation of post-mortem 
examination etc as respects child 12 years of 

age or over by nominee or person with 
parental rights and parental responsibilities 

Amendment 70 moved—[Lewis Macdonald]—
and agreed to. 

Section 27, as amended, agreed to. 

Section 28—Authorisation of post-mortem 
examination etc as respects child under 12 

years of age 

Amendment 71 moved—[Lewis Macdonald]—
and agreed to. 

Section 28, as amended, agreed to. 

Section 29—Nomination of person under 
section 25(1) or 27(1): additional provision 

The Convener: Group 1 is on the nomination of 
persons. Amendment 72, in the name of the 
minister, is grouped with amendment 109. 

Lewis Macdonald: Amendment 72 provides 
additional safeguards to ensure that an adult or a 
child aged 12 or over understands the implications 
of nominating an adult to authorise on their behalf 
a post-mortem examination and related activities. 
The amendment will specifically require witnesses 
to such nominations by adults or mature children 
to certify that, in the witness’s opinion, the adult or 
child understands the effect of their nomination 
and has not been unduly influenced in giving it. 
Amendment 104 is a consequential amendment. I 
move amendment 72. 

Amendment 72 agreed to. 

Section 29, as amended, agreed to. 

Section 30—Post-mortem examination and 
removal and retention of organs: further 

requirements 

The Convener: Group 2 is miscellaneous 
amendments. Amendment 73, in the name of the 
deputy minister, is grouped with amendment 109. 

Lewis Macdonald: Amendment 73 is a 
technical amendment that makes further provision 
in relation to authorisation by an adult for a post-
mortem examination under section 24(1). It 
clarifies that, for a person to be satisfied that a 
post-mortem authorisation has been given verbally 
by a deceased adult, the record of the 
authorisation must show that permission was 
expressed verbally by that adult. Amendment 109 
is a related technical amendment. 

I move amendment 73. 

Amendment 73 agreed to. 

The Convener: Group 3 is on prescribed forms 
of authorisation. Amendment 74, in the name of 
the minister, is grouped with amendments 79, 81, 
106 and 107. 

Lewis Macdonald: Amendment 74 has been 
lodged because of the Subordinate Legislation 
Committee’s comments at an earlier stage. That 
committee noted that section 47(a) will give 
ministers powers to prescribe the form in which 
authorisation for certain activities under parts 2 
and 3 of the bill can be given. It asked the 
reasonable question whether such forms would be 
mandatory. I confirm that our intention is that 
although the forms for part 3 authorisations will not 
be mandatory, the new authorisation forms for part 
2 that cover hospital postmortems will be 
mandatory. That will address directly the specific 
concern, in the context of hospital postmortems, 
about lack of consistency in past practice. 

The amendments will clarify that at section 30(3) 
of the bill in the case of authorisation that is given 
by, respectively, an adult’s nominee or nearest 
relative, the nominee of a child aged 12 or over, or 
a person who had parental rights and 
responsibilities in relation to a deceased child. 

On the other hand, in relation to tissue samples 
or organs that have been required for procurator 
fiscal purposes but which are no longer required, 
such forms will not be mandatory. The reason for 
the difference is that in such cases the forms will 
be used mainly for research purposes. Each 
research project will probably need to devise its 
own form. Also, a form has already been devised 
for a specific research project that is working well; 
we do not wish to prevent the use of that form. 
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Along with forensic pathologists and 
representatives of the Procurator Fiscal Service, 
we shall develop standards for post-mortem 
examinations that are instructed by fiscals. If that 
work concludes that a standard form is required 
under part 3, the bill allows for that; the 
amendments in group 3 reflect those different 
approaches and will require the form for part 2 
authorisation to be given in regulations, but also 
provide that the form for part 3 authorisations “may 
be given” in regulations. That distinction is the 
basis for the amendments.  

I move amendment 74.  

Dr Jean Turner (Strathkelvin and Bearsden) 
(Ind): Is the research form mandatory? 

Lewis Macdonald: No. The form that exists has 
been worked up as part of a research undertaking. 
The amendments in group 3 allow that we may 
prescribe the form for such research under part 3, 
but the bill does not say that that will be 
mandatory. In other words, we may wish to have a 
standard form, but at this stage we do not see the 
need for one. 

Dr Turner: Could the form become mandatory? 

Lewis Macdonald: It could become a standard 
form under regulations, but not under the primary 
legislation. 

Amendment 74 agreed to.  

Amendments 75 to 81 moved—[Lewis 
Macdonald]—and agreed to.  

Section 30, as amended, agreed to.  

Section 31 agreed to.  

Section 32—Offences: post-mortem 
examinations 

Amendments 82 and 83 moved—[Lewis 
Macdonald]—and agreed to.  

Section 32, as amended, agreed to.  

Sections 33 to 35 agreed to.  

Section 36—Notice under section 33(2) or 
35(2)(a): further provision 

The Convener: We move to group 4, on notice 
by the procurator fiscal that part of a body is no 
longer required for fiscal purposes, in relation to 
universities. Amendment 84, in the name of the 
minister, is grouped with amendment 85. 

Lewis Macdonald: Amendment 84 is a 
technical amendment to section 36, which 
indicates to whom the procurator fiscal should 
send notice that organs or tissue samples are no 
longer required for the fiscal’s purposes. In order 
to future-proof the legislation, we have concluded 
that the specific reference to the “Department of 

Forensic Pathology” at a university should be 
removed. Not all universities, now or in the future, 
will organise in that departmental way, so it is not 
appropriate to have such a specific reference in 
the bill. Instead, it is intended that such 
departments, or their equivalents, will be included 
in an order made under section 36(2)(c). 
Amendment 85 is consequential upon amendment 
84.  

I move amendment 84.  

Amendment 84 agreed to.  

Amendment 85 moved—[Lewis Macdonald]—
and agreed to.  

Section 36, as amended, agreed to.  

Section 37—Authorisation of use etc after 
examination: adult 

Amendments 86 to 88 moved—[Lewis 
Macdonald]—and agreed to.  

Section 37, as amended, agreed to.  

Section 38 agreed to.  

Section 39—Authorisation of use etc after 
examination: child 12 years of age or over 

Amendments 89 to 91 moved—[Lewis 
Macdonald]—and agreed to.  

Section 39, as amended, agreed to. 

14:15 

Section 40—Authorisation of use etc after 
examination: person with parental rights and 
parental responsibilities for child 12 years of 

age or over 

Amendment 92 moved—[Lewis Macdonald]—
and agreed to. 

Section 40, as amended, agreed to. 

Section 41—Authorisation of use etc after 
examination: person with parental rights and 

responsibilities for child under 12 years of age 

Amendment 93 moved—[Lewis Macdonald]—
and agreed to. 

Section 41, as amended, agreed to. 

Sections 42 to 44 agreed to. 

Section 45—Nearest relative 

The Convener: Group 5 is on the meaning of 
“nearest relative”. Amendment 94, in the name of 
the minister, is grouped with amendments 95 to 
99. 
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Lewis Macdonald: The amendments in the 
group address various aspects of the nearest-
relative hierarchy with regard to authorisation, and 
they respond to evidence that was submitted in 
discussions with the committee at stage 1. 

Amendment 94 responds to a point that was 
made by the Equality Network and will bring the 
bill into line with the Mental Health (Care and 
Treatment) (Scotland) Act 2003 by making it clear 
that the partner of a person who dies in hospital 
must have cohabited for a minimum of six months 
before their partner’s admission to hospital in 
order for them to be considered as the nearest 
relative for the purposes of the legislation. The 
purpose of the amendment is to achieve 
consistency with other recent Scottish legislation. 

Amendment 95 will add cousins to the nearest-
relative hierarchy in section 45 and will place them 
after aunts and uncles and before nieces and 
nephews. 

Amendment 96 responds to a point that was 
made by the British Medical Association at stage 
1. It also seeks to bring the bill into line with recent 
legislation by excluding from the hierarchy 
spouses or civil partners who are permanently 
separated or who have deserted or been deserted 
by their partners. In other words, if a person who 
dies is married, but to someone from whom they 
are separated, and they are in another relationship 
with another partner, the separated spouse is not 
considered to be within the nearest-relative 
hierarchy. 

Amendment 97 seeks to clarify that relatives at 
the same level in the nearest-relative hierarchy 
have equal status for the giving of authorisation for 
transplantation or for post-mortem examination. 
Amendment 98 relates to that and will remove the 
existing provisions that specify that the eldest 
relative in a particular level of the hierarchy has 
priority. Those provisions will no longer be 
required because of amendment 97. 

Amendment 99 is a technical amendment 

I move amendment 94. 

Amendment 94 agreed to. 

Amendments 95 to 99 moved—[Lewis 
Macdonald]—and agreed to. 

Section 45, as amended, agreed to. 

Section 46—Witnesses: additional provision 

Amendments 100 to 105 moved—[Lewis 
Macdonald]—and agreed to. 

Section 46, as amended, agreed to. 

Section 47—Power to prescribe forms and 
descriptions of persons who may act as a 

witness 

Amendments 106 and 107 moved—[Lewis 
Macdonald]—and agreed to. 

Section 47, as amended, agreed to 

Section 48—Amendment of the Anatomy Act 
1984 

The Convener: Group 6 is on part 5 technical 
amendments. Amendment 177, in the name of the 
minister, is grouped with amendments 179, 188 
and 201. 

Lewis Macdonald: Group 6 contains the first of 
the amendments to the Anatomy Act 1984. 
Amendment 177 is a technical amendment. 
Amendment 179 is a tidying amendment that will 
insert an omitted reference to education in a 
relevant part of the bill. Amendment 188 will 
update cross-references to existing restrictions on 
anatomical examination of a body where a request 
has been made in accordance with section 4. 
Amendment 201 will make a minor adjustment to 
reflect our policy of accepting only written requests 
with special arrangements for people who are 
blind or unable to write by amending section 6(1) 
of the Anatomy Act 1984. 

I move amendment 177. 

Amendment 177 agreed to. 

The Convener: We come to group 7, which is 
on imported bodies. Amendment 178, in the name 
of the minister, is grouped with amendments 189 
to 193. 

Lewis Macdonald: Amendment 178 makes it 
clear that a body that is imported for use for 
anatomical examination in Scotland is not to be 
treated as an anatomical specimen until authority 
for such an examination has been given in 
Scotland. In doing so, it will ensure that there is no 
prohibition in the Anatomy Act 1984 on 
transporting such a body to a person who might 
give authority for anatomical examination of it. 

Amendment 193 will place a further restriction 
on who may give authority for anatomical 
examination of an imported body. There will be a 
requirement that a person who gives such 
authority must be licensed under section 3(2) of 
the Anatomy Act 1984 both to carry out anatomical 
examinations and to have possession of 
anatomical specimens. Amendment 189 is 
consequential. 

Amendments 190 to 192 will amend the 
requirements concerning previous examination of 
an imported body that may take place without 
preventing authority from being given for use of 
the imported body for anatomical examination. 
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Collectively, the amendments will clarify that there 
must not have been previous examination outwith 
Scotland that was an anatomical examination or 
an examination that had the characteristics of 
such an examination; if there was such an 
examination, it must have been only for the 
purposes that are set out in the bill: education, 
training or research. 

I move amendment 178. 
Dr Turner: Is there any difference between “an 

imported body” and a body that is already in 
Scotland? 

Lewis Macdonald: Yes—there are differences 
in a number of respects. The fundamental 
difference is the three-year rule, which is that 
anatomical examination of the body of a person 
who has died in Scotland must happen within 
three years. The amendments seek to provide 
clarity and consistency. Joe Logan might want to 
add something about the fundamental differences 
between the way in which the law treats bodies 
from within Scotland and those that are imported. 

Joe Logan (Scottish Executive Health 
Department): An imported body, which is 
preserved, can be retained beyond the three-year 
period, but cannot be used for anatomical 
examination when it is imported; it would be used 
for teaching and training purposes. The same 
does not apply to bodies that have been obtained 
within Scotland. Bodies that have been obtained 
from within Scotland and of which there has been 
anatomical examination, have to be disposed of at 
the end of the statutory period. We are seeking to 
provide that there is no fear that a body that has 
been donated in Scotland for anatomical 
examination could be retained after three years. 
The only bodies that can be retained beyond three 
years cannot be used for anatomical examination 
and must have been imported to Scotland. 

Dr Turner: Is there any provision for people who 
might wish to extend the period of use of their 
body? 

Joe Logan: Body parts can be retained beyond 
the three-year period, for which authority must be 
given, but whole bodies cannot. The Executive 
can extend the statutory period—it might be 
extended if there was a shortage of bodies. There 
is, however, a desire to have a closure date for 
anatomical examination of bodies. 

Lewis Macdonald: The provisions are legally 
necessary, but do not reflect any enormous 
demand. 

Amendment 178 agreed to. 

Amendment 179 moved—[Lewis Macdonald]—
and agreed to. 

The Convener: We move to group 8, which is 
on anatomical examinations. Amendment 180, in 

the name of the minister, is grouped with 
amendments 181 to 187. 

Lewis Macdonald: I will begin by explaining 
amendment 187, as the majority of amendments 
in the group relate to it. 

Amendment 187 was lodged in response to a 
concern that was expressed to the committee 
about the need to ensure that children fully 
understand the consequences of making a request 
or authorisation under the Anatomy Act 1984. 
Amendment 187 will amend section 48(5)(b) of the 
bill to insert a new subsection (1C) into section 4 
of the Anatomy Act 1984. That will provide more 
stringent controls for requests by children who are 
over the age of 12 but who are not yet adults, 
including requests from such persons who are 
blind or unable to write. The requirements are that 
there must be two adult witnesses, not one, and 
that they must certify that the child understood the 
effect of the request and was not acting under 
undue influence in making it. In the case of signing 
by a signatory, when the child is unable to write for 
whatever reason, the signatory and the witness 
must certify that the child has understood the 
effect of the request and has not acted under 
undue influence in making it. 

The remaining amendments in the group are 
minor or consequential amendments. I move 
amendment 180. 

The Convener: Does any member of the 
committee wish to comment? 

Mrs Milne: Could the two adults be any two 
adults? 

Lewis Macdonald: Yes. 

Amendment 180 agreed to. 

Amendments 181 to 193 moved—[Lewis 
Macdonald]—and agreed to. 

The Convener: Group 9 is on controls on 
possession of bodies and parts after anatomical 
examinations. Amendment 194, in the name of the 
minister, is grouped with amendments 195 to 200, 
211, 213 and 216. 

Lewis Macdonald: I will focus first on 
amendment 195, which amends paragraph (c) of 
proposed new section 5(1) of the Anatomy Act 
1984 so that section 5 of that act does not control 
the possession of bodies that have been used for 
examination outwith Scotland and which have 
been imported for use in anatomical examination 
in Scotland and are being or may be used for that 
purpose. It is intended that such bodies will be 
controlled by the Anatomy Act 1984 in the same 
way as imported bodies on which there has been 
no previous examination will be. 

Amendment 199 is important to other 
amendments in the group. It will allow the 
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indefinite possession of bodies that have been 
used for anatomical examination outwith Scotland 
subject to certain conditions. As Joe Logan 
explained in answer to a previous question, 
unamended by amendment 199, the bill would 
allow the possession of parts of bodies that have 
been used for anatomical examination outwith 
Scotland but not the possession of whole bodies 
that have been used in those circumstances. 

These amendments relate to a specific area. 
Plastinated or otherwise preserved bodies that are 
obtainable outwith Scotland may provide very 
useful teaching aids to schools of anatomy in 
Scotland. The intention is to modernise the 1984 
act and not unduly restrict schools of anatomy in 
Scotland in possessing bodies or parts of bodies 
from elsewhere that may provide a useful 
educational resource. 

Amendments 196, 200, 211, 213 and 216 are 
consequential amendments and amendments 194 
and 197 are technical amendments. 

Amendment 198 makes it possible for parts of 
bodies that have been examined outwith Scotland 
to be possessed under the authority of a licence 
from Scottish ministers, irrespective of how long 
after the date of death those parts of bodies 
arrived in Scotland, provided that the other 
conditions are satisfied. It makes sense to do that 
for imported parts when parts of bodies from 
Scotland—which have to be removed from a body 
within three years of the date of death—may be 
retained indefinitely thereafter. That answers Jean 
Turner’s earlier point about consistency in the 
legislation. 

I move amendment 194. 

The Convener: Does any member wish to 
comment? 

Mr Duncan McNeil (Greenock and Inverclyde) 
(Lab): We have got a limit of three years on 
bodies within Scotland for good reason—what is 
the reason? 

Lewis Macdonald: The three-year limit is there 
to assure people who are considering donating 
their body for anatomical examination that it will 
not be retained in whole indefinitely. In making that 
decision, they then know that retention is limited.  

14:30 
Mr McNeil: The relatives of the people whose 

bodies come from outwith Scotland are not given 
the same consideration that we expect for 
relatives here. Where do those bodies come from?  

Lewis Macdonald: The technology of 
plastination, to which I referred, is a German 
development. Joe Logan might like to comment, 
but I have no doubt that there is adequate 

provision in Germany to ensure the donor and 
their families that their interests are taken into 
account. 

Joe Logan: The bodies that can be retained 
indefinitely would not have been subject to 
anatomical examination in Scotland. The bodies 
that are subject to that examination, even if they 
are imported, should be disposed of after the 
statutory three-year period. The bodies that would 
be retained indefinitely would be those that had 
been specifically imported in a preserved state. 
However, they could not undergo anatomical 
examination in Scotland. They would come from 
abroad, and the person who lawfully possessed 
them would give authority for that. That person 
would have to agree that the body was going to be 
used for these purposes.  

Mr McNeil: I want reassurance that the relatives 
of those people, irrespective of where they come 
from, are given the same consideration as 
relatives here are. I appreciate that different lands 
have different laws, but something in the back of 
my mind tells me that the bodies are taken from 
the third world and are traded. Tell me that that is 
not the case. 

Lewis Macdonald: You can rest assured that 
that is not the case. It is important to recognise 
that bodies can be imported for these purposes 
only by a licensed organisation or person—in 
effect, that means a school of anatomy at a 
Scottish university. 

Mrs Milne: Has the minister said anything about 
amendment 199? I apologise if I missed it, but I 
did not pick it up.  

Lewis Macdonald: Indeed I did. Amendment 
199 allows indefinite possession of bodies that 
have been used for examination outwith Scotland, 
subject to certain conditions. You will see that that 
provision is central to the group of amendments.  

Mrs Milne: Some of us have expressed 
concerns that the provision might prevent people 
who hold imported bodies for public display and 
museum activities from carrying out the 
procedures that are necessary to preserve the 
bodies and prepare them for display. Will you 
reassure us on that? 

Lewis Macdonald: The next group of 
amendments, to which we will come shortly, deals 
specifically with public displays. Nothing in the 
current group relates to that.  

Joe Logan: Nothing in the bill prohibits the 
proper preservation of bodies and body parts or 
requires museums to have a special licence for 
that. That is not regarded as anatomical 
examination as such. 

The Convener: Jean, did you wish to speak on 
that point? 
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Dr Turner: I think that my question has been 
answered.  

The Convener: Minister, do you want to say 
anything further? 

Lewis Macdonald: No, thank you. 

Amendment 194 agreed to.  

Amendments 195 to 201 moved—[Lewis 
Macdonald]—and agreed to. 

The Convener: Group 10 is on controls on 
public displays. Amendment 202, in the name of 
the minister, is grouped with amendments 203 to 
210, 212, 214, 215, 217 and 218. 

Lewis Macdonald: This group of amendments 
relates to the points that Nanette Milne raised. 
Amendment 203 follows on the commitment that I 
gave in the previous stage that bona fide 
museums will not be required to be licensed for 
the public display of anatomical human remains. 
The amendment seeks to take a power to make 
an order by statutory instrument to specify persons 
responsible for the operation or control of specified 
museums. Such persons so specified will be 
exempt from the requirement to have the public 
display authorised by a licence. We will draw up a 
list of the exempt persons, by which we mean the 
legal title of those persons, so that a change in 
personnel in a museum does not mean that we 
have to amend the list. Amendment 210 provides 
that the order will be made by statutory instrument 
and subject to the negative resolution procedure.  

Amendment 204 will allow the public display of a 
wider range of anatomical human remains. It 
permits, subject to conditions, the public display of 
parts from bodies retained after anatomical 
examination in Scotland has concluded or body 
parts that have been removed during anatomical 
examination of a body outwith Scotland. It also 
allows the public display of bodies or parts of 
bodies that are in the course of being used for 
anatomical examination in Scotland and bodies 
that have been so used outwith Scotland. The 
displays of all such bodies and parts of bodies 
must also be authorised by Scottish ministers, who 
will grant a licence for that purpose. Amendments 
202, 206, 207, 212, 214, 215 and 217 are 
consequential to that amendment.  

Amendment 205 provides that a licence may be 
granted for public display if Scottish ministers think 
that that is in the interests of education, training or 
research, which may include giving health 
education to the public. That is broader than 
currently provided for in the bill and reflects the 
concern that was raised in evidence at stage 1 
that the purposes for which public display was 
allowed were too limited and did not allow public 
display for general education. Amendment 208 
provides that no person, including persons 

licensed to display a body or part publicly, may do 
so while a procedure in relation to an anatomical 
examination—for example, dissection—is being 
carried out. The public display of such bodies or 
parts during an anatomical process or procedure 
is not permitted. Amendment 218 is consequential 
to amendment 208.  

Amendment 209 deletes paragraph (a) of 
subsection (5) of new section 6A of the Anatomy 
Act 1984, which is inserted by section 48(9) of the 
bill. That subsection provided that prohibited public 
display included  
“display by visual image by means of an electronic 
communications network”.  

We recognise the legitimate use of such images, 
for example in medical education, but we have 
concerns that the use of such electronic images 
should be with the approval of the donor. We 
consider that, rather than requiring statutory 
prohibition, the appropriate use of such images 
can be governed through the code of guidance 
that the bill makes provision for and through model 
authorisation forms.  

I move amendment 202. 

Amendment 202 agreed to. 

Amendments 203 to 218 moved—[Lewis 
Macdonald]—and agreed to. 

Section 48, as amended, agreed to. 

Section 49—Arrangements by the Scottish 
Ministers for assistance with functions under 

section 1, 2, 15(3), 16(2) or 17(3) 

Amendments 171 to 173 moved—[Lewis 
Macdonald]—and agreed to. 

Section 49, as amended, agreed to.  

Sections 50 and 51 agreed to. 

After section 51 

The Convener: Group 11 is on amendment to 
the Adults with Incapacity (Scotland) Act 2000. 
Amendment 174, in the name of the minister, is 
the only amendment in the group.  

Lewis Macdonald: Amendment 174 is the final 
part of the package of amendments that the 
Executive is introducing in relation to the position 
of adults with incapacity under the bill. Our 
consultation on adults with incapacity at stage 1 
highlighted the need to clarify the relationship 
between the powers of the welfare attorney or 
guardian under the Adults with Incapacity 
(Scotland) Act 2000 and the bill’s authorisation 
provisions.  

We have already discussed the rest of the 
package and it is generally agreed that an adult 
with incapacity should be able to donate 
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regenerative tissue. However, as that will benefit 
others, rather than the adult in question, the matter 
falls outwith the scope of the powers of the welfare 
attorney or guardian acting on the adult’s behalf. 
The clinicians who raised the issue of donation will 
no doubt want to involve such guardians and 
attorneys in their discussions and will no doubt 
take account of their views. 

However, amendment 174 seeks to make it 
clear that the formal decision in such a case will 
not rest with the welfare attorney or guardian. As 
we discussed at a previous meeting, the Human 
Tissue Authority will be responsible for scrutinising 
donations by adults with incapacity of regenerative 
tissue or, in the context of domino transplants, 
organs. 

Amendment 174 also seeks to put it beyond 
future doubt that the powers of a welfare attorney 
or guardian under the Adults with Incapacity 
(Scotland) Act 2000 do not extend to giving 
authorisation under the bill for removing body 
parts after death for transplantation or to 
authorising a hospital post-mortem examination on 
the adult with incapacity. 

In addition, the welfare attorney or guardian will 
not be able to make a request under the Anatomy 
Act 1984 on behalf of the adult with incapacity for 
the adult’s body to be used for anatomical 
examination. 

I move amendment 174. 

Amendment 174 agreed to. 

Section 52 agreed to. 

Section 53—Regulations or orders 

The Convener: Group 12 is on provision for 
consultation on subordinate legislation. 
Amendment 175, in the name of Dr Jean Turner, 
is the only amendment in the group.  

Dr Turner: Amendment 175 seeks to add to the 
end of section 53(1)(a) the phrase 
“after consultation with such persons as the Scottish 
Ministers consider appropriate”. 

Under the bill, Scottish ministers will be required to 
make regulations to implement its provisions. 
However, before they do so, they should consult 
relevant bodies such as health trusts, universities 
and the medical profession. Amendment 175 
seeks to ensure that there is an obligation in that 
respect. 

I move amendment 175. 

Lewis Macdonald: We sympathise with the 
intention behind amendment 175. However, our 
track record thus far on the bill has shown that, in 
a large number of areas, we have sought to 
consult people who will be affected by the bill’s 

provisions as they have developed and, indeed, 
shows that we will consult any affected people on 
any regulations made under its terms. 

However, we will not seek to carry out a full 
consultation on every set of regulations made 
under the bill. After all, some of them will be 
relatively minor or technical in nature. We will wish 
to implement in the usual way provisions that will 
be required to reflect European Union regulations. 
I am happy to assure Jean Turner and other 
members either today or later with regard to their 
concerns that particular aspects of the bill’s 
regulation-making powers will be consulted on 
appropriately, but I ask her to withdraw 
amendment 175, as it is unnecessary. 

The Convener: I ask Jean Turner to wind up 
and to indicate whether she wishes to press or 
withdraw her amendment. 

Dr Turner: I am happy with the minister’s 
comments and will seek leave to withdraw 
amendment 175. 

Amendment 175, by agreement, withdrawn. 

The Convener: Group 13 concerns affirmative 
resolution procedure for regulations under section 
15(3). Amendment 176, in the name of the 
minister, is the only amendment in the group. 

14:45 
Lewis Macdonald: Amendment 176 seeks to 

reflect the Subordinate Legislation Committee’s 
comment that the power in section 15(3), which 
deals with the sensitive issue of restrictions on 
transplants involving living donors, is very wide. 
We agree that it might well be more appropriate 
that regulations be subject to the more detailed 
scrutiny that is afforded by the affirmative 
resolution procedure and, having recognised that 
point, for consistency’s sake, we would also want 
regulations made under the related new sections 
15(3A) and (3B), which were inserted into the bill 
at the previous stage 2 session, to be subject to 
the affirmative resolution procedure. This 
amendment amends section 53(3) to provide that 
regulations made under sections 15(3), 15(3A) 
and 15(3B), in respect of restrictions on 
transplants involving living donors, will be subject 
to the affirmative resolution procedure.  

I move amendment 176. 

Amendment 176 agreed to. 

Section 53, as amended, agreed to.  

Section 54—Interpretation 

Amendments 109 and 110 moved—[Lewis 
Macdonald]—and agreed to.  

The Convener: Group 14 concerns the 
definition of “tissue”, “tissue sample” and “organ”. 
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Amendment 219, in the name of Dr Jean Turner, 
is the only amendment in the group.  

Dr Turner: Amendment 219 relates to an 
important issue. When we were taking evidence, 
we often found that people were in doubt as to 
what “tissue” and “organ” meant. The Wellcome 
Trust has done quite a bit of work on this matter. 
Any medic who looks up the word “tissue” will find 
that quite a large amount can be written on the 
subject. The Wellcome Trust has helped us to 
come up with an amendment that provides a 
definition of “tissue” and “organ”. The definition of 
the former is based on the definition of “relevant 
material” in the Human Tissue Act 2004 and the 
definition of the latter is based on the definition of 
“organ” in the Human Organ Transplants Act 
1989.  

I agree that it would be nice to be as clear as 
possible, for the protection of patients, about the 
obligations of the medical profession.  

Section 23(6) of the bill says: 
“A part of the body of a deceased person which is not 

mentioned in subsection (5)”— 

that is, an organ, a tissue sample, blood or other 
bodily fluid— 
“may not be removed from the body during a post-mortem 
examination of the body.” 

It is unclear whether that prevents the retention of 
material such as skin, hair and nails. 

On the status of the retention of foetal material, 
part 2 of the bill permits the retention, with 
authorisation, of tissue, following a hospital post-
mortem procedure. Part 1 permits the use, with 
authorisation, of parts of the body that are 
removed after death in other circumstances for 
audit, teaching and research. As the definitions 
are unclear, there is some doubt as to the status 
of the foetal material, either on the death of the 
unborn foetus or after the death of the mother. 
That is probably enough in the way of examples.  

I move amendment 219. 

Mike Rumbles (West Aberdeenshire and 
Kincardine) (LD): Reading the amendment, I 
think that it would be useful if Jean Turner—or 
anyone else—could explain to me what “gametes” 
are. 

Dr Turner: They are female and male 
reproductive cells. 

Mike Rumbles: Is this issue to do with the 
Executive having included the word “tissue” in the 
bill, meaning it to include bone marrow, without an 
explanation of what “tissue” is, or is the issue to do 
with you wanting the bill to contain an explanation 
of exactly what “tissue” is? 

Dr Turner: It would be beneficial to everyone if 
we think back to when we were taking evidence— 

The Convener: Jean, if you could just hold on 
for a second until other members have asked their 
questions. You will have a chance to wind up 
when everyone else has had an opportunity to 
speak. 

Mrs Milne: It is important that we should know 
what we are talking about when we are talking 
about tissue and organs. The fact that the 
amendments tie the bill into the Human Tissue Act 
2004 and the Human Organ Transplants Act 1989 
should make the definitions clear across the 
United Kingdom. 

The Convener: If no other member wishes to 
make a comment, Lewis Macdonald may do so. 

Lewis Macdonald: I understand the thinking 
behind the amendment and the desire for clarity. I 
am also aware of the concern that Nanette Milne 
referred to, which relates to the possibility that 
practical difficulties might be caused by 
differences between the provisions in our bill and 
those in the Human Tissue Act 2004 and that, 
therefore, research collaboration between 
Scotland and the rest of the United Kingdom might 
be discouraged. We want to avoid that, so I am 
happy to assure the committee that we will work 
with the other UK health departments and 
agencies to make sure that our approach to 
research is consistent and that researchers face 
no difficulties.  

I am also mindful of the concerns that the 
convener expressed during the stage 1 debate 
regarding definition and whether children in 
particular could donate skin for transplantation, 
which is a point to which I will return. However, 
there is a difficulty in inserting into Scottish 
legislation a definition or definitions taken from UK 
legislation, such as the Human Tissue Act 2004. 
That is because any definition in that act was 
devised for it. Both the structure and the 
terminology that are used in the drafting of 
legislation that applies south of the border are 
different from those that apply here.  

Nevertheless, we considered whether we should 
include comprehensive definitions of “organ” and 
“tissue” in our bill. For two reasons, we decided 
that we should not. First, as Jean Turner said, 
there are a number of definitions—there is no 
universally agreed definition of either “tissue” or 
“organ” in the scientific or medical community. A 
definition that worked in the context of 
transplantation and which would be regarded as 
appropriate from a medical perspective might not 
work in the context of post mortems or be 
regarded as appropriate by pathologists. We do 
not want to create different definitions for the same 
term in different sections of the bill. Therefore, it 
seemed sensible not to put tight definitions in the 
bill at all. That was done not merely to avoid 
confusion but to recognise that future scientific 
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development may change our understanding of 
medical terms. We do not want to build an 
unforeseen restriction into the bill. 

Instead, our approach has been to clarify any 
points of doubt in each part of the bill. In dealing 
with donation after death, part 1 of the bill simply 
uses the term “body parts”. That term covers every 
possibility and is less likely to be overtaken by 
developments in transplantation.  

There are different levels of severity of 
intervention in living donation, which means that 
we have been able to distinguish between organs 
and parts of organs on the one hand and tissue on 
the other. We also need to be able to distinguish 
tissue that is regenerative from tissue that is not, 
which the bill does in relation to bone marrow. The 
distinction between organs and tissue in post-
mortem examinations in parts 3 and 4 of the bill 
reflects the very different level of emotional 
significance that organs can have. If we did not 
make that distinction, we would be failing to adopt 
one of the main lessons that was learned from 
past practice.  

We take on board the point that has been made 
about the need for clear definitions and I agree 
that there are some details that it would be useful 
to clarify. Since stage 1, therefore, we have had 
discussions with clinicians on how best to achieve 
that. There are some specific areas—Jean Turner 
mentioned one or two of them—in which we would 
want a degree of clarity. Therefore, I wish to lodge 
further amendments at stage 3 to make it clear 
that the bill regards skin as a form of tissue. That 
will allow skin to be included under the definition of 
regenerative tissue in section 15(3). That will allow 
both children and adults with incapacity to donate 
skin for the purposes of transplantation. That will 
allay the concerns that were raised at stage 1 and 
attract general support.  

Corneas should also be regarded as a form of 
tissue and I wish to make provision for that at 
stage 3. We want to consider the issue of foetal 
matter, which Jean Turner raised. I have not yet 
come to a conclusion, but we want to consider the 
position. The cornea is non-regenerative, so a 
child or an adult with incapacity would not be able 
to donate it.  

We have also carefully considered the points 
raised by the Medical Research Council and the 
Wellcome Trust in relation to the words “tissue 
sample” in section 23(5)—an issue that I think 
Jean Turner was referring to. Section 23(5) lists 
the parts of the body that can be retained after a 
post-mortem examination. Clearly, the list ought to 
be comprehensive so that maximum benefit can 
be obtained from the post mortem, but doubts 
have been expressed over whether the list allows 
the inclusion of skin, hair and nails. Any ambiguity 
should be removed and I will seek to do that by 
lodging an amendment at stage 3. 

I hope that the committee will accept those 
assurances and agree that we acknowledge the 
issues that have been raised. However, we want 
to deal with them issue by issue and not impose 
overall definitions that might have unintended 
consequences. I therefore ask Jean Turner to 
withdraw amendment 219. 

The Convener: I invite Jean Turner to deal with 
the points that have been made and to indicate 
whether she wishes to press amendment 219 or 
seek leave to withdraw it. 

Dr Turner: It is evident to all of us around the 
table that this issue is difficult. It is very important, 
especially for the relatives of people who have 
died, that we get our decision right. 

I accept everything that the minister has said 
and I know that he is working on the issue with 
clinicians and various organisations. I will 
therefore seek leave to withdraw amendment 219. 

When people fill in a form, they must be able to 
discuss exactly what they are signing. The form 
must be clear to them. My idea of “tissue” and a 
relative’s idea of “tissue” could be very different. 
For example, the word could mean the whole 
heart of a tiny foetus, baby or child. We all mean 
different things by the same words, so it is 
important to be clear. 

Amendment 219, by agreement, withdrawn. 

Section 54, as amended, agreed to. 

Section 55 agreed to. 

Schedule agreed to. 

Section 56 agreed to. 

Long title agreed to. 

The Convener: That ends our stage 2 
consideration of the Human Tissue (Scotland) Bill. 
I thank everybody. 
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Human Tissue (Scotland) Bill 1
Part 1—Transplantation etc.

SP Bill 42A Session 2 (2006)

Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering.

Human Tissue (Scotland) Bill
[AS AMENDED AT STAGE 2]

An Act of the Scottish Parliament to make provision in relation to activities involving human 
tissue.

PART 1

TRANSPLANTATION ETC.

General functions of the Scottish Ministers5

1 Duties of the Scottish Ministers as respects transplantation, donation of body parts 
etc.

It is the duty of the Scottish Ministers to—

(a) promote, support and develop programmes of transplantation;

(b) promote information and awareness about the donation for transplantation of parts 10

of a human body;

(c) promote the taking of any necessary measures relating to the quality and safety,
storage and use of any such part donated for that purpose.

2 Assistance and support

(1) The Scottish Ministers may provide assistance and support to any person providing, or 15

proposing to provide, a service relating to transplantation.

(2) Assistance and support provided under subsection (1) is to be provided on such terms, 
including terms as to payment, as the Scottish Ministers think fit.

(3) In this section, “assistance” includes financial assistance.

Use of part of body of deceased person for transplantation, research etc.20

3 Use of part of body of deceased person for transplantation, research etc.

(1) Part of the body of a deceased person may be removed from the body and used, for the 
purposes of—

(a) transplantation;

(b) research;25
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(c) education or training;

(d) audit,

only if the requirements of subsection (2) are satisfied as respects the part.

(2) The requirements are that—

(a) the removal and use for the purpose in question are authorised in accordance with 5

section 6, 7, 9, 10 or, as the case may be, 11; and

(b) the removal is carried out in accordance with section 12.

4 Disapplication of sections 3, 6 to 12 and 14 in certain circumstances

Sections 3, 6 to 12 and 14 do not apply—

(a) to anything done for the purposes of the functions or under the authority of the 10

procurator fiscal;

(b) in relation to the removal of any part of the body of a deceased person during a 
post-mortem examination of the body or the subsequent retention and use of the 
part or in relation to retention and use of a part of a body to which section 31
applies; or15

(c) in relation to retention and use of tissue sample to which section 33 or 42 applies 
or an organ to which section 35 or 43 applies.

5 Consent by procurator fiscal to removal of part of body

(1) Where a person knows, or has reason to believe, that an examination of the body of a 
deceased person is, or may be, required for the purposes of the functions of the 20

procurator fiscal, the person may not, except with the consent of the procurator fiscal, 
remove from the body any part of it, or authorise such removal, for a purpose referred to 
in section 3(1).

(2) For the purposes of subsection (1), consent by the procurator fiscal may be given 
verbally and if so given is to be confirmed in writing as soon as is reasonably 25

practicable.

6 Authorisation: adult

(1) An adult may authorise the removal and use of a part of the adult’s body after the adult’s 
death for one or more of the purposes referred to in section 3(1).

(2) Authorisation by virtue of subsection (1)—30

(a) must be—

(i) in writing; or

(ii) expressed verbally;

(b) subject to subsections (3) and (4), may be withdrawn in writing.

(3) If the adult is blind or unable to write, withdrawal of authorisation by virtue of 35

subsection (2)(b) may be signed by another adult (a “signatory”) on the adult’s behalf 
and if it is so signed it must be witnessed by one witness.
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(4) Withdrawal of authorisation which is signed by a signatory on behalf of an adult by 
virtue of subsection (3) must contain a statement signed by both the signatory and the 
witness in the presence of the adult and of each other that the adult, in the presence of 
them both, expressed the intention to withdraw the authorisation and requested the 
signatory to sign the withdrawal on behalf of the adult.5

(5) Nothing in subsection (3) prevents an adult who is blind from withdrawing, in 
accordance with subsection (2)(b), any authorisation by virtue of subsection (1).

(6) In subsection (2)(a)(i), “writing” includes, in relation to the requirement there for 
authorisation to be in writing, representation of a character in visible form.

7 Authorisation by adult’s nearest relative10

(1) If there is in force immediately before an adult’s death no authorisation by the adult by 
virtue of section 6(1) of removal and use of any part of the adult’s body for 
transplantation, the nearest relative of the deceased adult may, subject to subsection (4), 
authorise the removal and use of any part for one or more of the purposes referred to in 
section 3(1).15

(2) If—

(a) there is in force immediately before an adult’s death authorisation by the adult by 
virtue of section 6(1) of removal and use of a part of the adult’s body for 
transplantation;

(b) the authorisation does not expressly include removal and use of the part for a 20

particular purpose referred to in paragraphs (b) to (d) of section 3(1),

the nearest relative of the deceased adult may, subject to subsection (4), authorise the 
removal and use of the part for the particular purpose in question which is not included 
in the authorisation.

(3) If—25

(a) there is in force immediately before an adult’s death authorisation by the adult by 
virtue of section 6(1) of removal and use of a particular part of the adult’s body 
for transplantation;

(b) the authorisation does not expressly include removal and use of another particular 
part,30

the nearest relative of the deceased adult may, subject to subsection (4), authorise the 
removal and use of the other particular part which is not so included for one or more of 
the purposes referred to in paragraphs (b) to (d) of section 3(1).

(4) The nearest relative may not give authorisation under—

(a) subsection (1) if the relative has actual knowledge that the adult was unwilling for 35

any part of the adult’s body, or the part in question, to be used for transplantation;

(b) subsection (2) if the relative has actual knowledge that the adult was unwilling for 
the part to be used for the purpose in question;

(c) subsection (3) if the relative has actual knowledge that the adult was unwilling for 
any other part of the adult’s body or, as the case may be, the other particular part 40

in question, to be used for transplantation.

(5) For the purposes of—
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(a) subsection (4)(a), the mere fact that there is no authorisation by the adult in force 
is not to be regarded as unwillingness by the adult referred to in that subsection;

(b) subsection (4)(b), the mere fact that the authorisation does not include a particular 
purpose referred to in paragraphs (b) to (d) of section 3(1) is not to be regarded as 
unwillingness by the adult referred to in that subsection;5

(c) subsection (4)(c), the mere fact that there is no authorisation by the adult in force 
as respects the removal and use of other parts, or the other particular part in 
question, for transplantation is not to be regarded as unwillingness by the adult 
referred to in that subsection.

(6) Authorisation by virtue of subsection (1), (2) or (3)—10

(a) must be––

(i) in writing and signed; or

(ii) expressed verbally, 

by the nearest relative;

(b) subject to subsection (7), may be withdrawn in writing so signed.15

(7) To the extent that authorisation by virtue of subsection (1), (2) or (3) is for the purposes 
of transplantation, it may not be withdrawn.

9 Authorisation: child 12 years of age or over

(1) A child who is 12 years of age or over may authorise the removal and use of a part of 
the child’s body after the child’s death for one or more of the purposes referred to in 20

section 3(1).

(2) Subject to subsections (3) to (5), authorisation by virtue of subsection (1)—

(a) must be in writing;

(b) may be withdrawn in writing.

(3) If the child is blind or unable to write, authorisation by virtue of subsection (1) and 25

withdrawal of such authorisation may be signed by an adult (a “signatory”) on the 
child’s behalf and if it is so signed it must be witnessed by one witness.

(4) Authorisation by virtue of subsection (1), or withdrawal of such authorisation, which is 
signed by a signatory on behalf of a child by virtue of subsection (3) must contain a 
statement signed by both the signatory and the witness in the presence of the child and 30

of each other that the child, in the presence of them both, expressed the intention to give 
the authorisation or, as the case may be, withdraw the authorisation and requested the 
signatory to sign the authorisation or, as the case may be, the withdrawal on behalf of 
the child.

(5) Authorisation by virtue of subsection (1) which is signed by a signatory on behalf of a 35

child by virtue of subsection (3) must contain or be accompanied by—

(a) certification in writing signed by the signatory that, in the opinion of the 
signatory;

(b) certification in writing signed by the witness that, in the opinion of the witness,

the child understands the effect of the authorisation and is not acting under undue 40

influence in giving it.
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(6) Nothing in subsection (3) prevents a child who is blind from giving authorisation by 
virtue of subsection (1) in accordance with subsection (2)(a) or withdrawing, in 
accordance with subsection (2)(b), any authorisation by the child by virtue of subsection 
(1) (including authorisation signed by a signatory in accordance with subsection (3)).

(7) In subsection (2)(a), “writing” includes, in relation to the requirement there for 5

authorisation to be in writing, but only where the authorisation in writing is not signed 
by a signatory on behalf of the child, representation of a character in visible form.

10 Authorisation as respects child who dies 12 years of age or over by person with 
parental rights and responsibilities

(1) If there is in force immediately before the death of a child who died 12 years of age or 10

over no authorisation by the child by virtue of section 9(1) of removal and use of any 
part of the child’s body for transplantation, a person who, immediately before the death, 
had parental rights and parental responsibilities in relation to the child (but who is not a 
local authority) may, subject to subsection (4), authorise removal and use of any part for 
one or more of the purposes referred to in section 3(1).15

(2) If—

(a) there is in force immediately before the death of a child who died 12 years of age 
or over authorisation by the child by virtue of section 9(1) of removal and use of a 
part of the child’s body for transplantation;

(b) the authorisation does not expressly include removal and use of the part for a 20

particular purpose referred to in paragraphs (b) to (d) of section 3(1),

a person who, immediately before the death, had parental rights and parental 
responsibilities in relation to the child (but who is not a local authority) may, subject to 
subsection (4), authorise the removal and use of the part for the particular purpose in 
question which is not included in the authorisation.25

(3) If—

(a) there is in force immediately before the child’s death authorisation by the child by 
virtue of section 9(1) of removal and use of a particular part of the child’s body 
for transplantation;

(b) the authorisation does not expressly include removal and use of another particular 30

part,

a person who, immediately before the death, had parental rights and parental 
responsibilities in relation to the child (but who is not a local authority) may, subject to 
subsection (4), authorise the removal and use of the other particular part which is not so 
included for one or more of the purposes referred to in paragraphs (b) to (d) of section 35

3(1).

(4) A person may not give authorisation under—

(a) subsection (1) if the person has actual knowledge that the child was unwilling for 
any part of the child’s body, or the part in question, to be used for transplantation;

(b) subsection (2) if the person has actual knowledge that the child was unwilling for 40

the part to be used for the purpose in question;

(c) subsection (3) if the person has actual knowledge that the child was unwilling for 
any other part of the child’s body or, as the case may be, the other particular part 
in question, to be used for transplantation.
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(5) For the purposes of—

(a) subsection (4)(a), the mere fact that there is no authorisation by the child in force 
is not to be regarded as unwillingness by the child referred to in that subsection;

(b) subsection (4)(b), the mere fact that the authorisation by the child does not include 
a particular purpose referred to in paragraphs (b) to (d) of section 3(1) is not to be 5

regarded as unwillingness by the child referred to in that subsection;

(c) subsection (4)(c), the mere fact that there is no authorisation by the child in force 
as respects the removal and use of other parts, or the other particular part in 
question, for transplantation is not to be regarded as unwillingness by the child as 
referred to in that subsection.10

(6) Authorisation by virtue of subsection (1), (2) or (3)—

(a) must be––

(i) in writing and signed; or

(ii) expressed verbally,

by the person who gives the authorisation in accordance with that subsection;15

(b) subject to subsection (7), may be withdrawn in writing signed by the person.

(7) To the extent that authorisation by virtue of subsection (1), (2) or (3) is for the purposes 
of transplantation, it may not be withdrawn.

11 Authorisation as respects child who dies under 12 years of age

(1) A person who immediately before the death of a child who died under 12 years of age 20

had parental rights and parental responsibilities in relation to the child (but who is not a 
local authority) may authorise removal and use of a part of the body of the child for one 
or more of the purposes referred to in section 3(1).

(2) Authorisation by virtue of subsection (1)—

(a) must be––25

(i) in writing and signed; or

(ii) expressed verbally,

by the person who gives the authorisation in accordance with that subsection;

(b) subject to subsection (3), may be withdrawn in writing signed by the person.

(3) To the extent that authorisation by virtue of subsection (1) is for the purposes of 30

transplantation, it may not be withdrawn.

12 Removal of part of body of deceased person: further requirements

(1) The removal of a part of the body of a deceased person for any of the purposes referred 
to in section 3(1) may be carried out only by—

(a) a registered medical practitioner; or35

(b) a person authorised to do so in accordance with regulations made by the Scottish 
Ministers.
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(2) Regulations under subsection (1)(b) may in particular provide for a registered medical 
practitioner to authorise the carrying out of the removal by a person who is not such a 
practitioner.

(3) The removal of part of the body of a deceased person may not be—

(a) carried out for any of the purposes referred to in section 3(1) unless the person 5

who proposes to carry it out, before doing so, complies with the requirements 
specified in subsection (4);

(b) authorised, by virtue of regulations under subsection (1)(b), unless the registered 
medical practitioner who proposes to authorise it, before doing so, complies with 
those requirements.10

(4) The requirements are that the person (and, where a registered medical practitioner 
proposes to authorise the carrying out of the removal by virtue of regulations under 
subsection (1)(b), the practitioner) must be satisfied—

(a) either—

(i) by personal examination of the body, that life is extinct; or15

(ii) that another registered medical practitioner, by such personal examination, 
is so satisfied;

(b) that, if the consent of the procurator fiscal to the carrying out of the removal is 
required by section 5(1), the consent has been given; and

(c) that the removal is authorised in accordance with section 6, 7, 9, 10 or, as the case 20

may be, 11.

(5) For the purposes of subsection (4)(c), the person or, as the case may be, the  registered 
medical practitioner is entitled to be satisfied that the removal is authorised in 
accordance with the section in question if—

(a) the person or, as the case may be, the practitioner has no reason to believe that the 25

authorisation was not so given or (in a case where by virtue of this Act it may be 
withdrawn) that it was subsequently withdrawn;

(b) in the case of authorisation by virtue of section 6(1) which is in writing, it bears—

(i) to be as respects the deceased adult;

(ii) to authorise removal of the part for the purpose in question;30

(iii) to be by the adult;

(c) in the case of authorisation by virtue of section 6(1) which is expressed verbally, 
there is what the person or, as the case may be, the medical practitioner considers 
to be an appropriate record of the authorisation and the authorisation bears from 
the record—35

(i) to be as respects the deceased adult;

(ii) to authorise removal of the part for the purpose in question;

(iii) to have been expressed verbally by the adult;

(d) in the case of authorisation by virtue of section 7(1) which is in writing, it bears—

(ii) to be as respects the deceased adult;40

(iii) to authorise removal of the part for the purpose in question;

(iv) to be by, and signed by, the nearest relative of the deceased adult;
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(da) in the case of authorisation by virtue of section 7(1) which is expressed verbally, 
there is what the person or, as the case may be, the medical practitioner considers 
to be an appropriate record of the authorisation and the authorisation bears from 
the record—

(i) to be as respects the deceased adult;5

(ii) to authorise removal of the part for the purpose in question;

(iii) to have been expressed verbally by the nearest relative of the deceased 
adult;

(e) in the case of authorisation by virtue of section 7(2) which is in writing, there 
bears to be authorisation by the adult as referred to in paragraphs (a) and (b) of 10

that section, and the authorisation by virtue of that section bears—

(ii) to be as respects the deceased adult;

(iii) to authorise removal of the part for the purpose in question;

(iv) to be by, and signed by, the nearest relative of the deceased adult;

(v) to be as respects a part which is included in the authorisation by the adult 15

and for a purpose referred to in paragraphs (b) to (d) of section 3(1) which 
is not included in the authorisation by the adult;

(ea) in the case of authorisation by virtue of section 7(2) which is expressed verbally, 
there is what the person or, as the case may be, the medical practitioner considers 
to be an appropriate record of the authorisation and the authorisation bears from 20

the record—

(i) to be as respects the deceased adult;

(ii) to authorise removal of the part for the purpose in question;

(iii) to have been expressed verbally by the nearest relative of the deceased 
adult;25

(iv) to be as respects a part which is included in the authorisation by the adult 
and for a purpose referred to in paragraphs (b) to (d) of section 3(1) which 
is not included in the authorisation by the adult;

(f) in the case of authorisation by virtue of section 7(3) which is in writing, there 
bears to be authorisation by the adult as referred to in paragraphs (a) and (b) of 30

that section, and the authorisation by virtue of that section bears—

(ii) to be as respects the deceased adult;

(iii) to authorise removal of the part for the purpose in question;

(iv) to be by, and signed by, the nearest relative of the deceased adult;

(v) to be as respects a part which is not included in the authorisation by the 35

adult and for a purpose referred to in paragraphs (b) to (d) of section 3(1);

(fa) in the case of authorisation by virtue of section 7(3) which is expressed verbally, 
there is what the person or, as the case may be, the medical practitioner considers 
to be an appropriate record of the authorisation and the authorisation bears from 
the record—40

(i) to be as respects the deceased adult;

(ii) to authorise removal of the part for the purpose in question;
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(iii) to have been expressed verbally by the nearest relative of the deceased 
adult;

(iv) to be as respects a part which is not included in the authorisation by the 
adult and for a purpose referred to in paragraphs (b) to (d) of section 3(1);

(g) in the case of authorisation by virtue of section 9(1) which is not signed by a 5

person on behalf of the child, it bears—

(i) to be in writing;

(ii) to be as respects the deceased child;

(iii) to authorise removal of the part for the purpose in question;

(iv) to be by the child while 12 years of age or over;10

(ga) in the case of authorisation by virtue of section 9(1) which is signed by a person 
on behalf of the child, it bears—

(i) to be in writing;

(ii) to be as respects the deceased child;

(iii) to authorise removal of the part for the purpose in question;15

(iv) to be on behalf of the child while 12 years of age or over;

(v) to be signed by an adult on behalf of the child because the child was blind 
or unable to write at the time of giving the authorisation;

(vi) to be witnessed by one witness who was an adult when witnessing and was 
present when the other adult signing the authorisation signed it;20

(vii) to contain a statement signed by both the signatory and the witness in the 
presence of the child and of each other that the child, in the presence of 
them both, expressed the intention to give the authorisation and requested 
the signatory to sign it on the child’s behalf;

(viii) to contain or be accompanied by certification in writing signed by the 25

person signing the authorisation on behalf of the child that, in the opinion 
of the person, the child understood the effect of the authorisation and was 
not acting under undue influence in giving it and by certification in writing 
signed by the witness that, in the opinion of the witness, the child so 
understood and was not so acting;30

(h) in the case of authorisation by virtue of section 10(1) which is in writing, it 
bears—

(ii) to be as respects the deceased child (who died 12 years of age or over);

(iii) to authorise removal of the part for the purpose in question;

(iv) to be by a person who, immediately before the child’s death, had parental 35

rights and parental responsibilities in relation to the child (but who is not a 
local authority) and signed by the person;

(ha) in the case of authorisation by virtue of section 10(1) which is expressed verbally, 
there is what the person or, as the case may be, the medical practitioner considers 
to be an appropriate record of the authorisation and the authorisation bears from 40

the record—

(i) to be as respects the deceased child (who died 12 years of age or over);
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(ii) to authorise removal of the part for the purpose in question;

(iii) to have been expressed verbally by a person who, immediately before the 
child’s death, had parental rights and parental responsibilities in relation to 
the child (but who is not a local authority);

(i) in the case of authorisation by virtue of section 10(2) which is in writing, there 5

bears to be authorisation by the child as referred to in paragraphs (a) and (b) of 
that section  and the authorisation by virtue of that section bears—

(ii) to be as respects the deceased child (who died 12 years of age or over);

(iii) to authorise removal of the part for the purpose in question;

(iv) to be by a person who, immediately before the child’s death, had parental 10

rights and parental responsibilities in relation to the child (but who is not a 
local authority) and signed by the person;

(v) to be as respects a part which is included in the authorisation by the child 
and for a purpose referred to in paragraphs (b) to (d) of section 3(1) which 
is not included in the authorisation by the child;15

(ia) in the case of authorisation by virtue of section 10(2) which is expressed verbally, 
there is what the person or, as the case may be, the medical practitioner considers 
to be an appropriate record of the authorisation and the authorisation bears from 
the record—

(i) to be as respects the deceased child (who died 12 years of age or over);20

(ii) to authorise removal of the part for the purpose in question;

(iii) to have been expressed verbally by a person who, immediately before the 
child’s death, had parental rights and parental responsibilities in relation to 
the child (but who is not a local authority);

(iv) to be as respects a part which is included in the authorisation by the child 25

and for a purpose referred to in paragraphs (b) to (d) of section 3(1) which 
is not included in the authorisation by the child;

(j) in the case of authorisation by virtue of section 10(3) which is in writing, there 
bears to be authorisation by the child as referred to in paragraphs (a) and (b) of 
that section and the authorisation by virtue of that section bears—30

(ii) to be as respects the deceased child (who died 12 years of age or over);

(iii) to authorise removal of the part for the purpose in question;

(iv) to be by a person who, immediately before the child’s death, had parental 
rights and parental responsibilities in relation to the child (but who is not a 
local authority) and signed by the person;35

(v) to be as respects a part which is not included in the authorisation by the 
child and for a purpose referred to in paragraphs (b) to (d) of section 3(1);

(ja) in the case of authorisation by virtue of section 10(3) which is expressed verbally, 
there is what the person or, as the case may be, the medical practitioner considers 
to be an appropriate record of the authorisation and the authorisation bears from 40

the record—

(i) to be as respects the deceased child (who died 12 years of age or over);

(ii) to authorise removal of the part for the purpose in question;
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(iii) to have been expressed verbally by a person who, immediately before the 
child’s death, had parental rights and parental responsibilities in relation to 
the child (but who is not a local authority);

(iv) to be as respects a part which is not included in the authorisation by the 
child and for a purpose referred to in paragraph (b) to (d) of section 3(1);5

(k) in the case of authorisation by virtue of section 11(1) which is in writing, it 
bears—

(ii) to be as respects the deceased child (who died under 12 years of age);

(iii) to authorise removal of the part for the purpose in question;

(iv) to be by a person who, immediately before the child’s death, had parental 10

rights and parental responsibilities in relation to the child (but who is not a 
local authority) and signed by the person;

(l) in the case of authorisation by virtue of section 11(1) which is expressed verbally, 
there is what the person or, as the case may be, the medical practitioner considers 
to be an appropriate record of the authorisation and the authorisation bears from 15

the record—

(i) to be as respects the deceased child (who died under 12 years of age);

(ii) to authorise removal of the part for the purpose in question;

(iii) to have been expressed verbally by a person who, immediately before the 
child’s death, had parental rights and parental responsibilities in relation to 20

the child (but who is not a local authority).

12A Removal of tissue sample to determine viability of transplantation

If it appears to a person removing, in accordance with authorisation by virtue of section 
6(1), 7(1), (2) or (3), 9(1), 10(1), (2) or (3) or 11(1), any part of the body of a deceased 
person for transplantation that it is necessary or expedient to examine tissue sample 25

removed from the part or any other part of the body to determine the viability of the 
transplantation (including in particular the safety of the transplant for the person who is 
to receive it), the person carrying out the removal may remove and secure the 
examination of such tissue sample from the part or the body as the person considers 
necessary or expedient for that purpose.30

13 Preservation for transplantation

(1) Where part of the body of a deceased person lying in premises to which this section 
applies is or may be suitable for use for transplantation, the managers of the premises 
may—

(a) take steps for the purpose of preserving the part for use for transplantation;35

(b) retain the body for that purpose.

(2) Authority under subsection (1)(a) extends only to—

(a) the taking of the minimum steps necessary for the purpose mentioned in that 
paragraph;

(b) the use of the least invasive procedure.40

(3) Authority under subsection (1)—
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(a) extends to any person authorised to act under the authority by the managers of the 
premises in question;

(b) ceases to apply once it has been established that authorisation for removal of the 
part for transplantation has not been, and will not be, given.

(4) The premises to which this section applies are—5

(a) a health service hospital;

(b) premises in which a registered independent health care service is provided.

(5) In this section—

“Health Board” means a board constituted by order under section 2(1)(a) of the 
National Health Service (Scotland) Act 1978 (c.29);10

“health service hospital” has the meaning given by section 108(1) of that Act;

“managers” means—

(a) where the body is lying in a health service hospital, the Health Board or
Special Health Board responsible for the administration of the hospital;

(b) where the body is lying in premises in which a registered independent 15

health care service is provided, the person providing the service;

“registered independent health care service” means an independent health care 
service (as defined in section 2(5) of the Regulation of Care (Scotland) Act 2001 
(asp 8)) registered under Part 1 of that Act;

“Special Health Board” means a board constituted by order under section 2(1)(b) 20

of the National Health Service (Scotland) Act 1978 (c.29).

13A Part of body removed before day on which section 3 comes into force

A part—

(a) removed—

(i) from the body of a deceased person before the day on which section 3 25

comes into force for the purposes of transplantation, research, education, 
training or audit;

(ii) other than during an examination having the characteristics of a post-
mortem examination (whether or not carried out for the purposes of the 
functions, or under the authority, of the procurator fiscal) or an anatomical 30

examination (within the meaning of section 1(1) of the Anatomy Act 1984 
(c.14); and

(b) held immediately before that day for use for any such purpose,

may be retained and used for any such purpose.

8 Existing request by adult not acted on before commencement of sections 3 and 635

(1) Where, immediately before the coming into force of sections 3 and 6—

(a) there is in force a request by an adult that a part of the adult’s body be used after 
the adult’s death for transplantation either—

(i) in writing; or
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(ii) expressed verbally (whether or not expressed during the adult’s last illness 
and whether or not expressed in the presence of any witnesses); and

(b) the request has not been acted on,

the request is to be treated for the purposes of this Part as if it were authorisation by the 
adult in accordance with section 6(1) (in writing or, as the case may be, expressed 5

verbally).

(2) In subsection (1), “writing” includes, in relation to the reference there to a request by an 
adult which is in force immediately before the coming into force of sections 3 and 6, 
representation of a character in visible form.

14 Offences: removal or use of part of body of deceased person for transplantation, 10

research etc.

(1) A person commits an offence if the person removes, after the day on which section 3 
comes into force, a part of the body of a deceased person for any of the purposes 
referred to in section 3(1) or uses after that day any part so removed for any such 
purpose and––15

(a) the removal or, as the case may be, the use for the purpose in question is not 
authorised in accordance with section 6, 7, 9, 10 or, as the case may be, 11; or

(b) any of the requirements in section 12(1) or (4)(a) is not satisfied as respects the 
part.

(2) Where a person is charged with an offence under subsection (1) it is a defence for the 20

person to show that, at the time of carrying out the activity, the person reasonably 
believed that the removal and use were authorised as referred to in paragraph (a) of that 
subsection or, as the case may be, the requirements in question referred to in paragraph 
(b) of that subsection were satisfied as respects the part.

(3) A person guilty of an offence under subsection (1) is liable—25

(a) on summary conviction, to—

(i) imprisonment for a term not exceeding 12 months;

(ii) a fine not exceeding the statutory maximum; or

(iii) both;

(b) on conviction on indictment, to—30

(i) imprisonment for a term not exceeding 3 years;

(ii) a fine; or

(iii) both.

Restrictions on transplants involving live donor

15 Restrictions on transplants involving live donor35

(1) Subject to subsections (3) to (3B) and (5), a person commits an offence—

(a) if—

(i) the person removes an organ, part of an organ, or any tissue from the body 
of a living child intending that it be used for transplantation; and
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(ii) when the person removes the organ, part or tissue, the person knows, or 
might reasonably be expected to know, that the other person from whose 
body the person removes it is a living child;

(b) if—

(i) the person removes an organ or part of an organ from the body of a living 5

adult intending that it be used for transplantation; and

(ii) when the person removes the organ or part, the person knows, or might 
reasonably be expected to know, that the adult from whose body the person 
removes it is alive; or

(c) if—10

(i) the person removes any tissue from the body of a living adult with 
incapacity intending that it be used for transplantation; and

(ii) when the person removes the tissue the person knows, or might reasonably 
be expected to know, that the adult from whose body the person removes it 
is alive and an adult with incapacity.15

(2) Subject to subsections (3) to (3B) and (5), a person commits an offence—

(a) if—

(i) the person uses for transplantation an organ, part of an organ or any tissue 
which has come from the body of a living child; and

(ii) when the person does so, the person knows, or might reasonably be 20

expected to know, that it has come from the body of a living child;

(b) if—

(i) the person uses for transplantation an organ or part of an organ which has 
come from the body of a living adult; and

(ii) when the person does so, the person knows, or might reasonably be 25

expected to know, that it has come from the body of a living adult; or

(c) if—

(i) the person uses for transplantation any tissue which has come from the 
body of a living adult with incapacity; and

(ii) when the person does so, the person knows, or might reasonably be 30

expected to know, that it has come from the body of a living adult with 
incapacity.

(3) The Scottish Ministers may by regulations provide that subsection (1)(b) or (2)(b) does 
not apply in a case where—

(a) the Ministers are satisfied that—35

(i) no reward has been or is to be given in contravention of section 17; and

(ii) such other conditions as may be specified in the regulations are satisfied; 
and

(b) such other requirements as may be specified in the regulations are complied with.

(3A) The Scottish Ministers may by regulations provide that subsection (1)(a) or (c) or (2)(a) 40

or (c) does not apply in a case where—

(a) a person—
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(i) removes regenerative tissue; or 

(ii) uses such tissue;

(b) the Ministers are satisfied that—

(i) no reward has been or is to be given in contravention of section 17;

(ii) such other conditions, as may be specified in the regulations are satisfied; 5

and

(c) such other requirements as may be specified in the regulations are complied with.

(3B) The Scottish Ministers may by regulations provide that subsection (1)(a) or (b) or (2)(a) 
or (b) does not apply in a case where—

(a) a person—10

(i) removes an organ or part of an organ as described in subsection (3C); or

(ii) uses such an organ or part so removed;

(b) the Ministers are satisfied that—

(i) no reward has been or is to be given in contravention of section 17;

(ii) such other conditions, as may be specified in the regulations are satisfied; 15

and

(c) such other requirements as may be specified in the regulations are complied with.

(3C) The organ or part of an organ is one that—

(a) during a domino organ transplant operation, is necessarily removed from—

(i) a child; or20

(ii) an adult with incapacity; and

(b) is in turn intended to be used for transplantation in respect of another living 
person.

(4) Regulations under subsection (3), (3A) or (3B) must include provision as to appeals 
against decisions made in relation to matters which fall to be decided under the 25

regulations.

(5) Where under––

(a) subsection (3) an exception from subsection (1)(b) or (2)(b) is in force, a person 
does not commit an offence under subsection (1)(b) or, as the case may be, (2)(b)
if the person reasonably believes that the exception applies;30

(b) subsection (3A) an exception from subsection (1)(a) or (c) or (2)(a) or (c) is in 
force, a person does not commit an offence under subsection (1)(a) or (c) or (2)(a) 
or (c), as the case may be, if the person reasonably believes that the exception 
applies;

(c) subsection (3B) an exception from subsection (1)(a) or (b) or (2)(a) or (b) is in 35

force, a person does not commit an offence under subsection (1)(a) or (b) or (2)(a) 
or (b), as the case may be, if the person reasonably believes that the exception 
applies.

(6) A person guilty of an offence under this section is liable on summary conviction to—

(a) imprisonment for a term not exceeding 12 months;40
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(b) a fine not exceeding level 5 on the standard scale; or

(c) both.

(7) In this section—

“adult with incapacity” is—

(a) for the purposes of subsections (1)(c) and (2)(c), an adult to whom section 5

15A applies;

(b) for the purposes of subsection (3C)(a)(ii), an adult in respect of whom 
section 47 of the Adults with Incapacity (Scotland) Act 2000 (asp 4) 
applies in relation to the domino organ transplant operation in question;

“domino organ transplant operation” means a transplant operation performed on a 10

living person by a registered medical practitioner—

(a) which is designed to safeguard or promote the physical health of the person 
by transplanting organs or parts of organs into the person; and

(b) by so doing, necessitates the removal of an organ or part of an organ from 
the person which in turn is intended to be used for transplantation in respect 15

of another living person;

“regenerative tissue” means tissue which is able to be replaced in the body of a 
living person by natural processes if the tissue is injured or removed;

“reward” means any description of financial or other material advantage, but does 
not include any payment in money or money’s worth for defraying or 20

reimbursing—

(a) the cost of removing, transporting, preparing, preserving or storing the 
organ (or part) or tissue;

(b) any liability incurred in respect of expenses incurred by a third party in, or 
in connection with, any of the activities referred to in paragraph (a);25

(c) any expenses or loss of earnings incurred by the person from whose body 
the organ (or part) or tissue comes so far as reasonably and directly 
attributable to the person’s supplying it from the person’s body.

15A Meaning of adult with incapacity for purposes of section 15(1)(c) and (2)(c)

(1) This section applies to an adult—30

(a) who, in the opinion of the Scottish Ministers, is an adult who is incapable in 
relation to a decision about the removal from the adult of regenerative tissue for 
transplantation; and

(b) in respect of whom a certificate has been issued by the Ministers in accordance 
with subsection (2) that they are of this opinion.35

(2) A certificate for the purposes of subsection (1) is to be in a form prescribed in 
regulations by the Scottish Ministers and is to specify the period during which the 
certificate is in force, being a period which—

(a) the Scottish Ministers consider appropriate to the condition or circumstances of 
the adult; but40

(b) does not exceed one year from the date of the certificate.
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(3) In this section, “incapable” has the same meaning as it has in section 1(6) of the Adults 
with Incapacity (Scotland) Act 2000.

Records, information etc.: removal and use of parts of human bodies for transplantation etc.

16 Records, information etc.: removal and use of parts of human bodies for 
transplantation etc.5

(1) The Scottish Ministers may by regulations make provision requiring such persons (or 
descriptions of persons) as may be specified in the regulations to—

(a) maintain in accordance with the regulations records in connection with the 
removal of parts from human bodies for transplantation and the use or retention, 
for any other purpose referred to in section 3(1), of parts removed from bodies of 10

deceased or living persons;

(b) provide to the Scottish Ministers, or to such authority as may be specified in the 
regulations, such information as may be so specified with respect to the removal 
of parts from human bodies for transplantation, the use or retention for that 
purpose of parts removed or the use or retention for any other purpose referred to 15

in section 3(1) of parts removed from bodies of deceased or living persons.

(2) The Scottish Ministers must keep a record of information provided to them in pursuance 
of regulations made under subsection (1).

(3) Any such authority as may be specified in such regulations must keep a record of 
information provided to it in pursuance of the regulations.20

(4) A person commits an offence if—

(a) the person fails without reasonable excuse to comply with regulations under 
subsection (1); or

(b) in purported compliance with such regulations, the person knowingly or recklessly 
supplies information which is false or misleading in a material respect.25

(5) A person guilty of an offence under—

(a) subsection (4)(a) is liable on summary conviction to a fine not exceeding level 3 
on the standard scale;

(b) subsection (4)(b) is liable on summary conviction to a fine not exceeding level 5 
on the standard scale.30

Trafficking

17 Prohibition of commercial dealings in parts of a human body for transplantation

(1) A person commits an offence if the person—

(a) gives or receives a reward for the supply of, or for an offer to supply, any part of a 
human body for transplantation;35

(b) seeks to find a person willing to supply any part of a human body for 
transplantation for reward;

(c) offers to supply any part of a human body for transplantation for reward;

(d) initiates or negotiates an arrangement involving the giving of a reward for the 
supply of, or for an offer to supply, any part of a human body for transplantation;40
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(e) takes part in the management or control of a body corporate or a group of persons 
whose activities consist of or include the initiation or negotiation of such 
arrangements.

(2) Without prejudice to subsection (1)(b) and (c), a person commits an offence if the 
person causes to be published or distributed, or knowingly publishes or distributes, an 5

advertisement—

(a) inviting persons to supply, or offering to supply, any part of a human body for 
transplantation for reward; or

(b) indicating that the advertiser is willing to initiate or negotiate an arrangement 
referred to in subsection (1)(d).10

(3) A person who engages in an activity to which subsection (1) or (2) applies does not 
commit an offence under that subsection if the person is designated by the Scottish 
Ministers for the purposes of this subsection as a person who may lawfully engage in the 
activity.

(4) A person guilty of an offence under subsection (1) is liable—15

(a) on summary conviction, to—

(i) imprisonment for a term not exceeding 12 months;

(ii) a fine not exceeding the statutory maximum; or

(iii) both;

(b) on conviction on indictment, to—20

(i) imprisonment for a term not exceeding 3 years;

(ii) a fine; or

(iii) both.

(5) A person guilty of an offence under subsection (2) is liable on summary conviction to—

(a) imprisonment for a term not exceeding 12 months;25

(b) a fine not exceeding level 5 on the standard scale; or

(c) both.

(6) In this section—

“advertisement” includes any form of advertising whether to the public generally, 
to any section of the public or individually to selected persons;30

“reward” has the same meaning as in section 15.

Summary proceedings for offences under section 15, 16(4) or 17(2)

18 Summary proceedings for offences under section 15, 16(4) or 17(2)

(1) Summary proceedings in pursuance of section 15, 16(4) or 17(2) may be commenced at 
any time within the period of 6 months from the date on which evidence sufficient in the 35

opinion of the Lord Advocate to justify the proceedings comes to the Lord Advocate’s 
knowledge.

(2) Subsection (3) of section 136 of the Criminal Procedure (Scotland) Act 1995 (c.46) 
(date of commencement of summary proceedings) has effect for the purposes of 
subsection (1) as it has effect for the purposes of that section.40
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(3) For the purposes of subsection (1), a certificate of the Lord Advocate as to the date on 
which the evidence in question came to the Lord Advocate’s knowledge is conclusive 
evidence of the date on which it did so.

Authorisation for transplantation to have priority

18A Authorisation by virtue of Part 1 for transplantation to have priority5

(1) If there is in force immediately before an adult’s death authorisation by the adult by 
virtue of section 6(1) of removal and use of any part of the adult’s body for 
transplantation, the authorisation takes priority as respects the part over—

(a) any authorisation by the adult by virtue of section 24(1), or any request by the 
adult by virtue of section 4(1) of the Anatomy Act 1984 (c.14) (“the 1984 Act”), 10

which is also in force at that time;

(b) any right of any other person to give authorisation as respects the deceased adult 
by virtue of section 25(1) or (2).

(2) If there is in force immediately before the death of a child who died twelve years of age 
or over authorisation by the child by virtue of section 9(1) of removal and use of a part 15

of the child’s body for transplantation, the authorisation takes priority as respects the 
part over—

(a) any authorisation by the child by virtue of section 26(1), or any request by the 
child by virtue of section 4(1) of the 1984 Act, which is also in force at that time;

(b) any right of any other person to give authorisation as respects the deceased child 20

by virtue of section 27(1) or (2).

(3) Any right of any other person to authorise, by virtue of section 7(1), (2) or (3), removal 
and use of a part of a deceased adult’s body for transplantation takes priority as respects 
the part over—

(a) any authorisation by the adult by virtue of section 24(1), or any request by the 25

adult by virtue of section 4(1) of the 1984 Act, which is in force immediately 
before the adult’s death;

(b) any right of any other person to give authorisation as respects the deceased adult 
by virtue of section 25(1) or (2).

(4) Any right of any other person to authorise, by virtue of section 10(1), (2) or (3) or 11(1) 30

removal and use of a part of a deceased child’s body for transplantation takes priority as 
respects the part over—

(a) any authorisation by the child by virtue of section 26(1), or any request by the 
child by virtue of section 4(1) of the 1984 Act, which is in force immediately 
before the child’s death;35

(b) any right of another person to give authorisation as respects the deceased child by 
virtue of section 27(1) or (2).
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PART 2

POST-MORTEM EXAMINATIONS

19 Meaning of post-mortem examination for purposes of Act

In this Act, “post-mortem examination” means examination of the body of a deceased 
person involving its dissection and the removal of organs, tissue sample, blood (or any 5

material derived from blood) or other body fluid which is carried out for any or all of the 
following purposes—

(a) providing information about or confirming the cause of death;

(b) investigating the effect and efficacy of any medical or surgical intervention 
carried out on the person;10

(c) obtaining information which may be relevant to the health of any other person 
(including a future person);

(d) audit, education, training or research.

20 Disapplication of sections 19 and 22 to 32 as respects procurator fiscal  

Sections 19 and 22 to 32 do not apply to anything done for the purposes of the functions 15

or under the authority of the procurator fiscal.

21 Consent by procurator fiscal to post-mortem examination

(1) Where a person knows, or has reason to believe, that an examination of the body of a 
deceased person is, or may be, required for the purposes of the functions of the 
procurator fiscal, the person may not, except with the consent of the procurator fiscal, 20

carry out a post-mortem examination of the body.

(2) For the purposes of subsection (1), consent by the procurator fiscal may be given 
verbally and if so given is to be confirmed in writing as soon as is reasonably 
practicable.

22 Requirements for carrying out post-mortem examination25

A post-mortem examination may be carried out only if—

(a) it is authorised in accordance with section 24, 25, 26, 27 or, as the case may be 28; 
and

(b) the requirements of section 30 are satisfied.

23 Removal during examination and retention of organs and other parts of a body30

(1) Subject to section 21 and subsection (2), any part of the body of a deceased person 
mentioned in subsection (5) may, by virtue of the authorisation for the post-mortem 
examination of the body, be—

(a) removed from the body during the post-mortem examination for the purposes of 
the examination;35

(b) retained and used thereafter for any of those purposes.

(2) An organ may be—

528



Human Tissue (Scotland) Bill 21
Part 2—Post-mortem examinations

(a) removed, for the purposes of audit, education, training or research, from the body 
of a deceased person during a post-mortem examination of the body only if the 
removal for the purpose in question;

(b) retained and used thereafter for any of those purposes only if the retention for the 
purpose in question,5

is authorised in accordance with section 24, 25, 26, 27 or, as the case may be, 28.

(3) Any part of the body of a deceased person (other than an organ) which is removed from 
the body during the post-mortem examination by virtue of the authorisation referred to 
in subsection (1) forms part of the medical records of the deceased person. 

(4) Where an organ is removed from the body of a deceased person during the post-mortem 10

examination of the body (whether by virtue of the authorisation referred to in subsection 
(1) or (2)), samples—

(a) may, by virtue of the authorisation, be taken from the organ; and

(b) if taken, form part of the medical records of the deceased person.

(5) The parts of the body referred to in subsection (1) are—15

(a) an organ;

(b) tissue sample;

(c) blood, or any material derived from blood;

(d) other body fluid.

(6) A part of the body of a deceased person which is not mentioned in subsection (5) may 20

not be removed from the body during a post-mortem examination of the body.

24 Authorisation of post-mortem examination etc.: adult

(1) An adult may authorise—

(a) a post-mortem examination of the adult’s body after the adult’s death;

(b) the removal from the body during the post-mortem examination of an organ for 25

one or more of the purposes referred to in section 23(2)(a);

(c) the retention and use of an organ after the post-mortem examination for one or 
more of such purposes. 

(2) Authorisation by virtue of subsection (1) must be either—

(a) in writing and signed by the adult; or30

(b) expressed verbally in the presence of 2 witnesses.

(3) Authorisation by virtue of subsection (1) which is—

(a) in writing and signed may be withdrawn in writing signed by the adult;

(b) expressed verbally in the presence of 2 witnesses may be withdrawn—

(i) in writing signed by the adult; or35

(ii) verbally by the adult in the presence of 2 witnesses.
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25 Authorisation of post-mortem examination etc. by adult’s nominee or nearest 
relative

(1) An adult may nominate one or more persons to represent the adult after the adult’s death 
as respects authorising in relation to the deceased adult one or more of the matters 
referred to in section 24(1).5

(2) The nearest relative of a deceased adult may authorise one or more of the matters 
referred to in that section in relation to the deceased adult if there is in force 
immediately before the adult’s death no authorisation by the adult by virtue of that 
section of any of the matters referred to in it and no nomination by the adult in 
accordance with subsection (1). 10

(3) Where an adult has nominated a person by virtue of subsection (1), the nomination is to 
be disregarded if—

(a) no one is able to give authorisation under it; or

(b) it is not reasonably practicable to communicate with the person in the time 
available,15

and where the nomination falls under this subsection to be disregarded, subsection (2)
applies as if there were in force immediately before the adult’s death no such 
nomination by the adult.

(4) Authorisation by a person nominated by virtue of subsection (1) must be in writing 
signed by the person and witnessed by one witness (who must not be so nominated).20

(5) Authorisation by virtue of subsection (2) must be in writing signed by the nearest 
relative and witnessed by one witness.

(6) Authorisation—

(a) by a person nominated by virtue of  subsection (1); 

(b) by virtue of subsection (2),25

must state that the person giving the authorisation has no actual knowledge that the adult 
was unwilling for a post-mortem examination to be carried out and, where the 
authorisation is of an activity referred to in section 24(1)(b) or (c), for the activity in 
question to be carried out (for the purpose in question). 

(7) Authorisation by a person nominated by virtue of subsection (1) may be withdrawn in 30

writing signed by the person and witnessed by one witness (who must not be so 
nominated).

(8) Authorisation by virtue of subsection (2) may be withdrawn in writing signed by the 
person and witnessed by one witness.

26 Authorisation of post-mortem examination etc.: child 12 years of age or over35

(1) A child who is 12 years of age or over may authorise—

(a) a post-mortem examination of the deceased child’s body after the child’s death;

(b) the removal from the body during the post-mortem examination of an organ for 
one or more of the purposes referred to in section 23(2)(a);

(c) the retention and use of an organ after the post-mortem examination for one or 40

more of such purposes.

(2) Authorisation by virtue of subsection (1)—
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(a) must be in writing––

(i) signed by the child and witnessed by 2 witnesses; or

(ii) subject to subsections (3) and (4), if the child is blind or unable to write 
signed by an adult (a “signatory”) on the child’s behalf and witnessed by 
one witness;5

(b) may be withdrawn in writing––

(i) signed by the child; or

(ii) subject to subsections (3) and (4), if the child is blind or unable to write 
signed by an adult (a “signatory”) on the child’s behalf and witnessed by 
one witness.10

(3) Authorisation by virtue of subsection (1), or withdrawal of such authorisation, which is 
signed by a signatory on behalf of the child by virtue of subsection (2)(a)(ii) or (b)(ii) 
must contain a statement signed by both the signatory and the witness in the presence of 
the child and of each other that the child, in the presence of them both, expressed the 
intention to give the authorisation or, as the case may be, withdraw the authorisation and 15

requested the signatory to sign the authorisation or, as the case may be, the withdrawal 
on behalf of the child.

(4) Authorisation by virtue of subsection (1) which is signed by a signatory on behalf of a 
child by virtue of subsection (2)(a)(ii) must contain or be accompanied by certification 
in writing signed by the signatory that, in the opinion of the signatory, the child 20

understands the effect of the authorisation and is not acting under undue influence in 
giving it.

(5) Nothing in subsection (2)(a)(ii) or (b)(ii) prevents a child who is blind from signing an 
authorisation by virtue of subsection (1) in accordance with subsection (2)(a)(i) or a 
withdrawal of authorisation in accordance with subsection (2)(b)(i).25

(6) Each witness to authorisation by a child by virtue of subsection (1) (whether it is signed 
by the child or by a signatory on behalf of the child), must at the time of witnessing 
certify (in writing signed by the witness) that, in the opinion of the witness, the child 
understands the effect of the authorisation and is not acting under undue influence in 
giving it.30

27 Authorisation of post-mortem examination etc. as respects child 12 years of age or 
over by nominee or person with parental rights and parental responsibilities

(1) A child who is 12 years of age or over may nominate one or more persons to represent 
the child after the child’s death as respects authorising in relation to the deceased child 
one or more of the matters referred to in section 26(1).35

(2) A person who immediately before the death of a child who died 12 years of age or over 
had parental rights and parental responsibilities in relation to the child (but who is not a 
local authority) may authorise one or more of the matters referred to in that section in 
relation to the deceased child if there is in force immediately before the death no 
authorisation by the child by virtue of that section of any of the matters referred to in it 40

and no nomination by the child in accordance with subsection (1). 

(3) Where a child who died 12 years of age or over has nominated a person by virtue of 
subsection (1), the nomination is to be disregarded if— 

(a) no one is able to give authorisation under it; or
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(b) it is not reasonably practicable to communicate with the person in the time 
available,

and where the nomination falls under this subsection to be disregarded, subsection (2)
applies as if there were in force immediately before the child’s death no such 
nomination by the child.5

(4) Authorisation by a person nominated by virtue of subsection (1) must be in writing 
signed by the person and witnessed by 2 witnesses (who must not be so nominated);

(5) Authorisation by virtue of subsection (2) must be in writing signed by the person who 
gives the authorisation in accordance with that subsection and witnessed by 2 witnesses.

(6) Authorisation—10

(a) by a person nominated by virtue of  subsection (1);

(b) by virtue of subsection (2),

must state that the person giving the authorisation has no actual knowledge that the child 
was unwilling for a post-mortem examination to be carried out and, where the 
authorisation is of an activity referred to in section 26(1)(b) or (c), for the activity in 15

question to be carried out (for the purpose in question). 

(7) Authorisation by a person nominated in accordance with subsection (1) may be 
withdrawn in writing signed by the person and witnessed by 2 witnesses (who must not 
be so nominated).

(8) Authorisation by virtue of subsection (2) may be withdrawn in writing signed by the 20

person who gave the authorisation in accordance with that subsection and witnessed by 
2 witnesses.

28 Authorisation of post-mortem examination etc. as respects child under 12 years of 
age

(1) A person who immediately before the death of a child who died under 12 years of age 25

had parental rights and parental responsibilities in relation to the child (but who is not a 
local authority) may authorise one or more of the matters referred to in section 26(1) as 
respects the deceased child.

(2) Authorisation by virtue of subsection (1)—

(a) must be in writing signed by the person who gives the authorisation in accordance 30

with that subsection and witnessed by 2 witnesses;

(b) may be withdrawn in writing so signed and witnessed by one witness.

29 Nomination of person under section 25(1) or 27(1): additional provision

(1) Nomination by virtue of —

(a) section 25(1)— 35

(i) must be in writing signed by the adult;

(ii) may be withdrawn in writing signed by the adult,

in the presence of one witness (who is not so nominated);

(b) section 27(1)—

(i) must be in writing signed by the child; 40
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(ii) may be withdrawn in writing signed by the child,

in the presence of one witness (who is not so nominated).

(1A) A witness to nomination by an adult by virtue of section 25(1) or by a child by virtue of 
section 27(1) must at the time of witnessing certify (in writing signed by the witness) 
that, in the opinion of the witness, the adult or, as the case may be, the child understands 5

the effect of the nomination and is not acting under undue influence in giving it.

(2) A person nominated by virtue of section 25(1) or 27(1)—

(a) may not act under the nomination if not an adult;

(b) may renounce the nomination.

(3) Where more than one person is so nominated, authorisation by virtue of the nomination 10

may be given by any one of them or by all of them acting jointly.

30 Post-mortem examination and removal and retention of organs: further 
requirements

(1) An activity mentioned in subsection (2) may not be carried out unless the person who 
proposes to carry it out is satisfied before doing so—15

(a) that the activity is authorised in accordance with section 24, 25, 26, 27 or, as the 
case may be, 28; and

(b) as respects the carrying out of a post-mortem examination that, if the consent of 
the procurator fiscal to carrying it out is required by section 21(1), the consent has 
been given.20

(2) The activities are—

(a) a post-mortem examination;

(b) removal of an organ during the examination for a purpose referred to in section 
23(2)(a);

(c) retention and use of an organ for such a purpose after removal.25

(3) For the purposes of subsection (1)(a), the person is entitled to be satisfied that the 
activity is authorised in accordance with the section in question if—

(a) the person has no reason to believe either that the authorisation was not so given 
or that it was subsequently withdrawn;

(b) in the case of authorisation by virtue of section 24(1) which is in writing, it 30

bears—

(i) to be as respects the deceased adult;

(ii) to authorise the activity in question (and, where the activity in question is 
that referred to in subsection (2)(b) or (c), to authorise the purpose in 
question);35

(iii) to be by, and signed by, the adult;

(c) in the case of authorisation by virtue of section 24(1) which is expressed verbally, 
there is what the person considers to be an appropriate record of the authorisation 
and the authorisation bears from the record—

(i) to be as respects the deceased adult;40
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(ii) to authorise the activity in question (and, where the activity in question is 
that referred to in subsection (2)(b) or (c), to authorise the purpose in 
question);

(iii) to have been expressed verbally by the adult in the presence of 2 witnesses, 
each of whom was an adult when witnessing and was present when the 5

other witnessed the authorisation;

(d) in the case of authorisation by a nominee by virtue of section 25(1) or 
authorisation by virtue of section 25(2), it bears—

(i) to be in writing;

(ii) to be as respects the deceased adult;10

(iii) to authorise the activity in question (and, where the activity in question is 
that referred to in subsection (2)(b) or (c), to authorise the purpose in 
question);

(iv) to be by a nominee or the nearest relative of the deceased adult and signed 
by the nominee or, as the case may be, the nearest relative;15

(v) to state that the person who gave the authorisation had when authorising no 
actual knowledge that the adult was unwilling for a post-mortem 
examination to be carried out and, where the authorisation bears to be of an 
activity referred to in subsection (2)(b) or (c), for the activity in question to 
be carried out (for the purpose in question);20

(vi) to be witnessed, and signed, by one witness who was an adult when 
witnessing;

(vii) if by a nominee by virtue of section 25(1), to state that the nominee was an 
adult when giving the authorisation;

(viii) to be in the form prescribed for the time being under section 47(a) for such 25

authorisation;

(e) in the case of authorisation by virtue of section 26(1) which is not signed by a 
person on behalf of the child, it bears—

(i) to be in writing;

(ii) to be as respects the deceased child;30

(iii) to authorise the activity in question (and, where the activity in question is 
that referred to in subsection (2)(b) or (c), to authorise the purpose in 
question);

(iv) to be by, and signed by, the child while 12 years of age or over;

(v) to be witnessed, and signed, by 2 witnesses each of whom was an adult 35

when witnessing and was present when the other witnessed the 
authorisation;

(vi) to contain or be accompanied by certification in writing by, and signed by, 
each witness that in the opinion of the witness the child understood the 
effect of the authorisation and was not acting under undue influence in 40

giving it;

(ea) in the case of authorisation by virtue of section 26(1) which is signed by a 
person on behalf of the child, it bears—
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(i) to be in writing;

(ii) to be as respects the deceased child;

(iii) to authorise the activity in question (and, where the activity in question is 
that referred to in subsection (2)(b) or (c), to authorise the purpose in 
question);5

(iv) to be on behalf of the child while 12 years of age or over;

(v) to be signed by an adult on behalf of the child because the child was blind 
or unable to write at the time of giving the authorisation;

(vi) to be witnessed by one witness who was an adult when witnessing and was 
present when the other adult signing the authorisation signed it;10

(vii) to contain a statement signed by both the signatory and the witness in the 
presence of the child and of each other that the child, in the presence of 
them both, expressed the intention to give the authorisation and requested 
the signatory to sign it on the child’s behalf;

(viii) to contain or be accompanied by certification in writing signed by the 15

person signing the authorisation on behalf of the child that, in the opinion 
of the person, the child understood the effect of the authorisation and was 
not acting under undue influence in giving it and by certification in writing 
signed by the witness that, in the opinion of the witness, the child so 
understood and was not so acting;20

(f) in the case of authorisation by a nominee by virtue of section 27(1) or 
authorisation by virtue of section 27(2), it bears—

(i) to be in writing;

(ii) to be as respects the deceased child (who died 12 years of age or over);

(iii) to authorise the activity in question (and, where the activity in question is 25

that referred to in subsection (2)(b) or (c), to authorise the purpose in 
question);

(iv) to be by a nominee of the deceased child or a person who, immediately 
before the child’s death, had parental rights and parental responsibilities in 
relation to the child (but who is not a local authority) and to be signed by 30

the nominee or, as the case may be, the person;

(v) to state that the person who gave the authorisation had no actual knowledge 
that the child was unwilling for a post-mortem examination to be carried 
out and, where the authorisation bears to be of an activity referred to in 
subsection (2)(b) or (c), for the activity in question to be carried out (for the 35

purpose in question);

(vi) to be witnessed, and signed, by 2 witnesses each of whom was an adult 
when witnessing and was present when the other witnessed the 
authorisation;

(vii) if by a nominee by virtue of section 27(1), to state that the nominee was an 40

adult when giving the authorisation;

(viii) to be in the form prescribed for the time being under section 47(a) for such 
authorisation;

(g) in the case of authorisation by virtue of section 28(1), it bears—
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(i) to be in writing;

(ii) to be as respects the deceased child (who died under 12 years of age);

(iii) to authorise the activity in question (and, where the activity in question is 
that referred to in subsection (2)(b) or (c), to authorise the purpose in 
question);5

(iv) to be by a person who, immediately before the child’s death, had parental 
rights and parental responsibilities in relation to the child (but who is not a 
local authority) and to be signed by the person;

(v) to be witnessed, and signed, by 2 witnesses each of whom was an adult 
when witnessing and was present when the other witnessed the 10

authorisation;

(vi) to be in the form prescribed for the time being under section 47(a) for such 
authorisation.

31 Organ or tissue sample removed before day on which section 22 comes into force

An organ or tissue sample––15

(a) removed from the body of a deceased person during an examination having the 
characteristics of a post-mortem examination carried out before the day on which 
section 22 comes into force, and 

(b) held immediately before that day for use for any purpose referred to in paragraphs 
(a) to (d) of section 19,20

may be retained and used for any such purpose.

32 Offences: post-mortem examinations

(1) A person commits an offence if—

(a) the person carries out any of the following activities—

(i) a post-mortem examination;25

(ii) the removal, for a purpose referred to in section 23(2)(a), of an organ 
during a post-mortem examination;

(iii) the retention, for such a purpose, of an organ removed during a post-
mortem examination; and

(b) the activity is not authorised in accordance with section 24, 25, 26, 27 or, as the 30

case may be, 28.

(2) Where a person is charged with an offence under subsection (1) it is a defence for the 
person to show that, at the time of carrying out the activity, the person reasonably 
believed that the activity was authorised in accordance with section 24, 25, 26, 27 or, as 
the case may be, 28.35

(3) A person guilty of an offence under subsection (1) is liable—

(a) on summary conviction, to—

(i) imprisonment for a term not exceeding 12 months;

(ii) a fine not exceeding the statutory maximum; or

(iii) both;40
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(b) on conviction on indictment, to—

(i) imprisonment for a term not exceeding 3 years;

(ii) a fine; or

(iii) both.

PART 35

TISSUE SAMPLE OR ORGANS NO LONGER REQUIRED FOR PROCURATOR FISCAL PURPOSES

33 Tissue sample becoming part of medical records of deceased person

(1) This section applies to tissue sample removed from the body of a deceased person (or 
from an organ which was removed from the body) during an examination of the body 
carried out on or after the day on which this section comes into force for the purposes of 10

the functions, or under the authority, of the procurator fiscal.

(2) If the manager of the establishment in which an examination referred to in subsection 
(1) was carried out receives notice in writing from the procurator fiscal that tissue 
sample specified in the notice and removed from the body of a deceased person so 
specified is no longer required for the purposes of the functions of the procurator fiscal,15

on the date of the notice the tissue sample becomes, and accordingly falls to be retained 
as, part of the medical records of the deceased person.

34 Use of tissue sample which has become part of deceased’s medical records 

Where, by virtue of notice under section 33(2), tissue sample becomes part of the 
medical records of a deceased person, it may—20

(a) be used for the purposes of—

(i) providing information about or confirming the cause of death;

(ii) investigating the effect and efficacy of any medical or surgical intervention 
carried out on the person;

(iii) obtaining information which may be relevant to the health of any other 25

person (including a future person);

(iv) audit;

(b) be used for the purposes of education, training or research, if use for the purpose 
in question is authorised in accordance with section 37, 38, 39, 40 or, as the case 
may be, 41.30

35 Use of organ no longer required for procurator fiscal purposes

(1) This section applies to an organ removed from the body of a deceased person during an 
examination of the body carried out on or after the day on which this section comes into 
force for the purposes of the functions, or under the authority, of the procurator fiscal.

(2) The organ may be retained and used for the purposes of education, training or research 35

if—
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(a) the manager of the establishment in which an examination referred to in 
subsection (1) was carried out receives notice in writing from the procurator fiscal 
that an organ specified in the notice and removed from the body of a deceased 
person so specified is no longer required for the purposes of the functions of the 
procurator fiscal;5

(b) the subsequent use of the organ for the purpose in question is authorised in 
accordance with section 37, 38, 39, 40 or, as the case may be, 41; and

(c) where the purpose in question is research, the research is approved in writing by 
such person (or persons), or group (or groups) of persons, as the Scottish 
Ministers may specify by order under this subsection.10

36 Notice under section 33(2) or 35(2)(a): further provision

(1) Notice under section 33(2) or 35(2)(a)—

(a) may be—

(i) delivered;

(ii) posted;15

(iii) transmitted by electronic means;

(b) if—

(i) posted is presumed to be received on the 3rd day after the day of posting;

(ii) transmitted by electronic means is presumed to be received on the day of 
transmission.20

(2) For the purposes of sections 33(2) and 35(2)(a), the manager of an establishment which 
is—

(a) a health service hospital, is the Health Board responsible for the administration of 
the hospital;

(c) a university or any other establishment, is the person or holder of such post as the 25

Scottish Ministers may specify by order under this subsection.

(3) In subsection (2)(a)—

“Health Board” means a board constituted by order under section 2(1)(a) of the 
National Health Service (Scotland) Act 1978 (c.29);

“health service hospital” has the meaning given by section 108(1) of that Act.30

37 Authorisation of use etc. after examination: adult

(1) An adult may authorise—

(a) use of tissue sample removed from the adult’s body after the adult’s death during 
an examination of the body for the purposes of the functions, or under the 
authority, of the procurator fiscal;35

(b) retention and use of an organ removed from the adult’s body after the adult’s 
death during such an examination,

for one or more of the purposes referred to in section 34(b).

(2) Authorisation by virtue of subsection (1)—
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(a) must be in writing and––

(i) signed by the adult; or

(ii) subject to subsection (4), if the adult is blind or unable to write signed by 
another adult (a “signatory”) on the adult’s behalf and witnessed by one 
witness;5

(b) may be withdrawn in writing––

(i) signed by the adult; or

(ii) subject to subsection (4), if the adult is blind or unable to write signed by 
another adult (a “signatory”) on the adult’s behalf and witnessed by one 
witness.10

(3) Authorisation by virtue of subsection (1), or withdrawal of such authorisation, which is 
signed by a signatory on behalf of the adult by virtue of subsection (2)(a)(ii) or (b)(ii) 
must contain a statement signed by both the signatory and the witness in the presence of 
the adult and of each other that the adult, in the presence of them both, expressed the 
intention to give the authorisation or, as the case may be, withdraw the authorisation and 15

requested the signatory to sign the authorisation or, as the case may be, the withdrawal 
on behalf of the adult.

(4) Nothing in subsection (2)(a)(ii) or (b)(ii) prevents an adult who is blind from signing an 
authorisation by virtue of subsection (1) in accordance with subsection (2)(a)(i) or a 
withdrawal of authorisation in accordance with subsection (2)(b)(i).20

38 Authorisation of use etc. after examination: adult’s nearest relative

(1) The nearest relative of a deceased adult may authorise one or more of the matters 
referred to in section 37(1) in relation to the deceased adult if there is in force 
immediately before the adult’s death no authorisation by the adult by virtue of that 
section of any of the matters referred to in it.25

(2) Authorisation by virtue of subsection (1) must—

(a) be in writing signed by the nearest relative and witnessed by one witness;

(b) state that the person giving the authorisation has no actual knowledge that the 
adult was unwilling for the matter in question to be authorised (for the purpose in 
question).30

(3) Authorisation by virtue of subsection (1) may be withdrawn in writing signed by the 
nearest relative and witnessed by one witness.

39 Authorisation of use etc. after examination: child 12 years of age or over

(1) A child who is 12 years of age or over may authorise—

(a) use of tissue sample removed from the child’s body after the child’s death during 35

an examination of the body for the purposes of the functions, or under the 
authority, of the procurator fiscal;

(b) retention and use of an organ removed from the child’s body after the child’s 
death during such an examination,

for one or more of the purposes referred to in section 34(b).40

(2) Authorisation by virtue of subsection (1)—
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(a) must be in writing––

(i) signed by the child and witnessed by 2 witnesses; or

(ii) subject to subsections (3) and (4), if the child is blind or unable to write 
signed by an adult (a “signatory”) on the child’s behalf and witnessed by 
one witness;5

(b) may be withdrawn in writing––

(i) signed by the child; or

(ii) subject to subsections (3) and (4), if the child is blind or unable to write 
signed by an adult (a “signatory”) on the child’s behalf and witnessed by 
one witness.10

(3) Authorisation by virtue of subsection (1), or withdrawal of such authorisation, which is 
signed by a signatory on behalf of the child by virtue of subsection (2)(a)(ii) or (b)(ii) 
must contain a statement signed by both the signatory and the witness in the presence of 
the child and of each other that the child, in the presence of them both, expressed the 
intention to give the authorisation or, as the case may be, withdraw the authorisation and 15

requested the signatory to sign the authorisation or, as the case may be, the withdrawal 
on behalf of the child.

(4) Authorisation by virtue of subsection (1) which is signed by a signatory on behalf of a 
child by virtue of subsection (2)(a)(ii) must contain or be accompanied by certification 
in writing signed by the signatory that, in the opinion of the signatory, the child 20

understands the effect of the authorisation and is not acting under undue influence in 
giving it.

(5) Nothing in subsection (2)(a)(ii) or (b)(ii) prevents a child who is blind from signing an 
authorisation by virtue of subsection (1) in accordance with subsection (2)(a)(i) or a 
withdrawal of authorisation in accordance with subsection (2)(b)(i).25

(6) Each witness to authorisation by a child by virtue of subsection (1) (whether it is signed 
by the child or by a signatory on behalf of the child), must at the time of witnessing 
certify (in writing signed by the witness) that, in the opinion of the witness, the child 
understands the effect of the authorisation and is not acting under undue influence in 
giving it.30

40 Authorisation of use etc. after examination: person with parental rights and 
parental responsibilities for child 12 years of age or over

(1) A person who immediately before the death of a child who died 12 years of age or over 
had parental rights and parental responsibilities in relation to the child (but who is not a 
local authority) may authorise one or more of the matters referred to in section 39(1) in 35

relation to the deceased child if there is in force immediately before the death no 
authorisation by the child by virtue of that section of any of the matters referred to in it.

(2) Authorisation by virtue of subsection (1) must—

(a) be in writing signed by the person who gives the authorisation in accordance with 
that subsection and witnessed by 2 witnesses;40

(b) state that the person giving the authorisation has no actual knowledge that the 
child was unwilling for the matter in question to be authorised (for the purpose in 
question).
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(3) Authorisation by virtue of subsection (1) may be withdrawn in writing signed by the 
person who gave the authorisation in accordance with that subsection and witnessed by 
2 witnesses.

41 Authorisation of use etc. after examination: person with parental rights and 
responsibilities for child under 12 years of age5

(1) A person who immediately before the death of a child who died under 12 years of age 
had parental rights and parental responsibilities in relation to the child (but who is not a 
local authority) may authorise one or more of the matters referred to in section 39(1) as 
respects the deceased child.

(2) Authorisation by virtue of subsection (1)—10

(a) must be in writing signed by the person who gives the authorisation in accordance 
with that subsection and witnessed by 2 witnesses;

(b) may be withdrawn in writing so signed and witnessed by one witness.

42 Use of tissue sample removed before day on which section 33 comes into force 

Tissue sample removed from the body of a deceased person (or from an organ which 15

was removed from the body) during an examination of the body carried out before the 
day on which section 33 comes into force for the purposes of the functions, or under the 
authority, of the procurator fiscal and held immediately before that day for use for any 
of the purposes referred to in paragraph (b) of section 34 (whether or not held 
immediately before that day also for the purposes of the functions of the procurator 20

fiscal) may be retained and used for any of the purposes referred to in that paragraph 
(whether or not it is retained and used also for the purposes of the functions of the 
procurator fiscal).

43 Use of organ removed before day on which section 35 comes into force

(1) An organ removed from the body of a deceased person during an examination of the 25

body carried out before the day on which section 35 comes into force for the purposes of 
the functions, or under the authority, of the procurator fiscal and held immediately 
before that day for use for the purposes of existing approved research (whether or not 
held immediately before that day also for the purposes of the functions of the procurator 
fiscal) may be retained and used for the purposes of the existing approved research or 30

for the purposes of education, training or new approved research (whether or not it is 
retained and used also for the purposes of the functions of the procurator fiscal).

(2) In subsection (1)—

(a) “existing approved research” means research approved before the day on which 
section 35 comes into force;35

(b) “new approved research” means research approved on or after that day,

by such persons (or persons), or group (or groups) of persons, as the Scottish Ministers 
may specify by order under this section.
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PART 4

PARTS 1 TO 3: SUPPLEMENTARY PROVISION

44 Conditions attached to authorisation

(1) Authorisation—

(a) by virtue of section 7(1), 10(1) or 11(1) of removal and use of a part of a body for 5

a purpose referred to in section 3(1)(b) to (d);

(b) by a person nominated by virtue of section 25(1) of a matter referred to in section 
24(1);

(c) by virtue of section 25(2) of a matter referred to in section 24(1);

(d) by a person nominated by virtue of section 27(1) of a matter referred to in section 10

26(1);

(e) by virtue of section 27(2) or 28(1) of a matter referred to in section 26(1);

(f) by virtue of section 38(1) of a matter referred to in section 37(1);

(g) by virtue of section 40(1) or 41(1) of a matter referred to in section 39(1);

may be accompanied by a request that the matter authorised is to be carried out subject 15

to conditions specified in the authorisation.

(2) Where a request is made by virtue of subsection (1), the matter must be carried out (in 
so far as it is reasonably practicable to do so) in accordance with the conditions.

45 Nearest relative

(1) For the purposes of sections 7 and 25, the nearest relative is the person who immediately 20

before the adult’s death was—

(a) the adult’s spouse or civil partner;

(b) living with the adult as husband or wife or in a relationship which had the 
characteristics of the relationship between civil partners and had been so living for 
a period of not less than 6 months (or if the adult was in hospital immediately 25

before death had been so living for such period when the adult was admitted to 
hospital);

(c) the adult’s child;

(d) the adult’s parent;

(e) the adult’s brother or sister;30

(f) the adult’s grandparent;

(g) the adult’s grandchild;

(h) the adult’s uncle or aunt;

(ha) the adult’s cousin;

(i) the adult’s niece or nephew;35

(j) a friend of longstanding of the adult.

542



Human Tissue (Scotland) Bill 35
Part 4—Parts 1 to 3: supplementary provision

(2) Subsection (1) applies for the purposes of section 38 as it applies for the purposes of 
sections 7 and 25 as if after paragraph (j) of that subsection there were inserted (in an 
additional paragraph) an additional category of person, namely “a person who had a 
longstanding professional relationship with the adult”; and accordingly references to 
subsection (1) in subsections (3) to (5) are to be construed as references to subsection 5

(1) (including that subsection as applied and modified by this subsection).

(2A) If the adult’s spouse or civil partner—

(a) is permanently separated (either by agreement or under an order of a court) from 
the adult; or

(b) has deserted, or has been deserted by, the adult and the desertion continues,10

subsection (1)(a) is to be disregarded for the purposes of subsection (1).

(3) Relationships in different paragraphs of subsection (1) rank in the order of those 
paragraphs and for the purposes of that subsection (including that subsection as so 
applied and modified), except paragraph (e)—

(a) a relationship of the half-blood is to be treated as a relationship of the whole 15

blood;

(b) the stepchild of an adult is to be treated as the child of the adult.

(4) Where more than one person falls within a paragraph in subsection (1), each such person 
ranks equally for the purpose of the paragraph; and authorisation by virtue of the 
paragraph in question may be given by any one of the persons falling within the 20

paragraph.

(5) For the purposes of subsection (1), a person’s relationship with the adult is to be left out 
of account if—

(a) the person, immediately before the adult’s death, was under 16 years of age;

(b) the person does not wish or is unable to make a decision on the issue of 25

authorisation; or

(c) it is not reasonably practicable to communicate with the person in the time 
available.

46 Witnesses: additional provision

(1) For the purpose of the requirements in sections 6(3), 9(3), 25(4), (5), (7) and (8), 30

26(2)(a) and (b)(ii), 27(4), (5), (7) and (8), 28(2)(a) and (b), 29(1)(a) and (b), 37(2)(a)(ii) 
and (b)(ii), 38(2)(a) and (3), 39(2)(a) and (b)(ii), 40(2)(a) and (3) and 41(2)(a) and (b)
for authorisation, withdrawal of authorisation, nomination or, as the case may be, 
withdrawal of nomination, in writing, to be witnessed—

(a) a witness (or where 2 witnesses are required each witness)—35

(i) must be a witness to both the signature and the content of the writing;

(ii) must be an adult;

(iii) must sign the writing;

(b) any reference to 2 witnesses is a reference to 2 witnesses who are present at the 
same time.40
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(3) For the purposes of the requirements in sections 24(2)(b) and (3)(b)(ii) for authorisation 
or, as the case may be, withdrawal of authorisation, expressed verbally, to be expressed 
in the presence of 2 witnesses—

(a) each witness—

(i) must be a witness to the verbal expression of the authorisation or, as the 5

case may be, the withdrawal of the authorisation;

(ii) must be an adult;

(b) the reference to 2 witnesses is a reference to 2 witnesses who are present at the 
same time.

47 Power to prescribe forms and descriptions of persons who may act as a witness10

The Scottish Ministers may by regulations prescribe—

(a) the form in which—

(i) authorisation by virtue of section 25(2), 27(2) or 28(1);

(ii) authorisation by a person nominated in accordance with section 25(1) or 
27(1),15

is to be given;

(aa) the form in which authorisation by virtue of section 38(1), 40(1) or 41(1) may be 
given;

(b) descriptions of persons who are eligible to act as a witness in accordance with 
section 24(2)(b), 25(4) or (5), 26(2)(a), 27(4) or (5), 28(2)(a), 38(2)(a), 39(2)(a), 20

40(2)(a) or 41(2)(a).

PART 5

AMENDMENT OF THE ANATOMY ACT 1984

48 Amendment of the Anatomy Act 1984

(1) The Anatomy Act 1984 (c.14) is amended as follows.25

(2) In section 1 (definitions, and scope of Act)—

(a) for subsection (1) substitute—

“(1) In this Act, “anatomical examination” means macroscopic examination of a 
body for the purposes of teaching or studying, or training in or researching 
into, the gross structure of the human body or surgical or clinical procedures 30

by—

(a) dissection,

(b) removal of, or carrying out a procedure on or in relation to, one or more 
parts of the body,

(c) implanting into the body any—35

(i) part of a body,

(ii) prosthesis, or

(iii) implant,
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and where any part of the body is separated in the course of its anatomical 
examination the examination includes the examination of the part for those 
purposes.”;

(aa) after subsection (2), insert—

“(2A) An imported body is not an anatomical specimen until an authority for its 5

anatomical examination has been given under section 4A(1).”;

(b) in subsection (4)—

(i) for the words “competent legal authority” substitute “procurator fiscal”;

(ii) for the words from “carried” to the end substitute “a post-mortem 
examination as defined in section 19 of the Human Tissue (Scotland) Act 10

2006 (asp 00)”;

(c) in subsection (5), for the words from the beginning to “research” where it second 
occurs, substitute “If a part of a body is authorised to be removed for 
transplantation, research, education, training or audit under section 6, 7, 9, 10 or 
11 of the Human Tissue (Scotland) Act 2006 (asp 00), that Act (and not this Act) 15

applies to the removal and use of the part, even if the transplantation, research, 
education, teaching or audit”.

(3) In section 2 (control of examination and possession of anatomical specimens)—

(a) in subsection (1)—

(i) in paragraph (c), for the words “section 4” substitute “sections 4 to 4B”;20

(ii) in paragraph (d), for the words from “section 15” to the end substitute 
“section 22 of the 1965 Act or, where the body concerned is an imported 
body, death has been registered or recorded (or the equivalent) under the 
law concerning such matters applicable in the country or territory in which 
the person died”;25

(b) in subsection (2)—

(i) in paragraph (b), for the words “section 4” substitute “sections 4 to 4B”;

(ii) in paragraph (c), for the words from “section 22(1)” to the end substitute 
“section 24 of the 1965 Act or, where the body concerned is an imported 
body, a certificate or other document having the equivalent effect has been 30

issued under the law concerning such matters applicable in the country or 
territory in which the person died”;

(c) in subsection (4), the words from ““the 1953 Act”” to “and”, where it second 
occurs, are repealed.

(4) In section 3(3)(b) (licences), the words from “carries” to “and” are repealed.35

(5) In section 4 (lawful examinations)—

(a) in subsection (1), for the words from “a person” to “request” substitute “a person, 
who at the time the request is made is 12 years of age or over, requests”;

(b) after that subsection, insert—

“(1A) A request by a person under subsection (1) must be in writing and—40

(a) signed by the person and subject to subsection (1C)(a), witnessed by an 
adult who is a witness to both the signature and the content of, and signs, 
the writing; or
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(b) subject to subsections (1C)(b) and (1D), if the person is blind or unable 
to write, signed by an adult (the “signatory”) on his behalf and witnessed 
by another adult who is a witness to both the signature and the content 
of, and signs, the writing.

(1B) A request by a person under subsection (1) which is signed by a signatory on 5

behalf of the person and witnessed as mentioned in subsection (1A)(b) must 
contain a statement signed by both the signatory and the witness in the 
presence of the person and of each other that the person, in the presence of 
them both, expressed his intention to make the request and requested the 
signatory to sign the request on his behalf. 10

(1C) If the person making the request under subsection (1) is 12 years of age or over 
but not an adult—

(a) in the circumstances mentioned in subsection (1A)(a)—

(i) the request must be witnessed by two adults who are present at the 
same time, and15

(ii) each witness must, at the time of witnessing, certify (in writing 
signed by the witness) that, in the opinion of the witness, the 
person understood the effect of the request and was not acting 
under undue influence in making it,

(b) in the circumstances mentioned in subsection (1A)(b)—20

(i) the signatory must, at the time of signing on behalf of the person, 
certify (in writing signed by the signatory) that, in the opinion of 
the signatory, the person understands the effect of the request and 
is not acting under undue influence in making it, and

(ii) the witness must, at the time of witnessing, certify (in writing 25

signed by the witness) that, in the opinion of the witness, the 
person understands the effect of the request and is not acting under 
undue influence in making it.

(1D) Nothing in paragraph (b) of subsection (1A) prevents a person who is blind 
from signing a request under subsection (1) in accordance with paragraph (a) 30

of subsection (1A).”;

(c) subsection (3) is repealed;

(ca) in subsection (4), for the words “subsections (6) to (8)” substitute “subsection (6) 
and section 4B(1) and (2)”;

(d) in subsection (6), the words “This subsection applies only to Scotland.” are 35

repealed;

(e) subsections (7) and (8) are repealed;

(f) after subsection (9), insert—

“(9A) This section does not apply to the use of an imported body for anatomical 
examination.”;40

(g) subsections (10) and (11) are repealed.

(6) After that section, insert—
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“4A Lawful examinations: imported bodies

(1) Subject to subsection (2), the person lawfully in possession of an imported 
body may authorise use of the body for anatomical examination if—

(a) the body is imported for use for anatomical examination in Scotland;

(b) either—5

(i) there has been no previous examination of the imported body
outwith Scotland (being anatomical examination or examination 
which has the characteristics of anatomical examination), or

(ii) there has been such an examination of it but only for the purpose 
of removing and retaining one or more parts of the body for the 10

purposes of education, training or research, and

(c) no more than three years have elapsed since the date of death.

(2) The person may only authorise such use if licensed under section 3(2) to—

(a) carry out anatomical examinations, and

(b) have possession of anatomical specimens.15

(3) Subject to section 4B(1) and (2), the anatomical examination of an imported 
body in accordance with an authority given in pursuance of this section is 
lawful by virtue of this section.

4B Lawful examinations: additional provision

(1) No authority may be given under section 4(2) or 4A(1) in respect of a body by 20

a person entrusted with the body for the purpose only of its interment or 
cremation.

(2) Authority under section 4(2) or 4A(1) expires at the end of the statutory period 
(even if the person lawfully in possession of the body concerned authorises its 
use under section 4(2) or, as the case may be, 4A(1) for a longer or a shorter 25

period or for no particular period).

(3) In subsection (2), “the statutory period” means the period of 3 years (or such 
other period as the Scottish Ministers may from time to time by order specify 
for the purposes of this subsection) beginning with the date of the deceased’s 
death.30

(4) The power to make an order under subsection (3) shall be exercisable by 
statutory instrument subject to annulment in pursuance of a resolution of the 
Scottish Parliament; and no such order shall apply in relation to the body of a 
person who died before the coming into force of the order.”.

(7) In section 5 (control of possession after examination)—35

(a) for subsection (1) substitute—

“(1) This section applies where—

(a) authority under section 4(2) or, as the case may be, 4A(1) to use a body 
for anatomical examination has expired,

(b) the anatomical examination of a body has been concluded before the 40

expiry of such authority, or

547



40 Human Tissue (Scotland) Bill
Part 5—Amendment of the Anatomy Act 1984

(c) a body has been used for examination outwith Scotland (being
anatomical examination or examination which has the characteristics of 
anatomical examination) except in a case where—

(i) that examination was only for the purpose of removing or retaining 
one or more parts of the body for the purposes of education, 5

training or research,

(ii) the body is imported for use for anatomical examination in 
Scotland, and 

(iii) no more than three years have elapsed since the date of death,

whether or not the body or part of the body has undergone any process to 10

preserve it.”;

(aa) in subsection (2), for “and (4)” substitute “, (4) and (4A)”;

(b) for subsection (4) substitute—

“(4) Subsection (2) does not apply—

(a) where—15

(i) a person has possession of a part of a body whose anatomical 
examination has been concluded before the expiry of the authority 
under section 4(2) or, as the case may be, 4A(1),

(ii) the part is such that the person from whose body it came cannot be 
recognised simply by examination of the part,20

(iii) the person with possession is authorised to have possession under 
subsection (5), and

(iv) possession of the part is lawful by virtue of section 6, nor

(b) where—

(i) a person has possession of a part of a body which has been used 25

for examination outwith Scotland (being anatomical examination 
or examination which has the characteristics of anatomical 
examination),

(ii) the part was removed from the body during the course of the 
examination,30

(iii) the death of the person from whose body the part has come has 
been registered or recorded (or the equivalent) under the law 
applicable in the country or territory in which the person died,

(v) the part is such that the person from whose body it came cannot be 
recognised simply by examination of the part, and35

(vi) the person with possession is authorised to have possession under 
subsection (5).

(4A) Subsection (2) does not apply where—

(a) a person has possession of a body which has been used for examination 
outwith Scotland (being anatomical examination or examination which40

has the characteristics of anatomical examination),
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(b) the death of the deceased has been registered or recorded (or the 
equivalent) under the law applicable in the country or territory in which 
the deceased died,

(c) the body was not imported for use for anatomical examination in 
Scotland; and is not so used at any time,5

(d) the body is such that the deceased cannot be recognised simply by 
examination of the body, and

(e) the person with possession of the body is authorised to have possession 
under subsection (5).”;

(c) in subsection (5)––10

(i) after the word “education” insert “, training”;

(ii) after the word “of”, at the third place it occurs, insert “bodies or, as the case 
may be,”;

(iii) after the word “of”, at the fifth place it occurs, insert “a body or”;

(d) in subsection (6)(a), after the word “to” insert “bodies or”.15

(8) In section 6 (lawful possession after examination)––

(a) in subsection (1)—

(i) repeal the words “a person, in expressing”;

(ii) for “has given” substitute “includes”;

(iii) for “his” substitute “the person’s”;20

(b) for subsection (3) substitute—

“(3) Authority given under section 4A(1) for the use of an imported body for 
anatomical examination may include authority for possession of parts (or any 
specified parts) of the body to be held in accordance with the authority after the 
examination is concluded.”.25

(9) After section 6, insert—

“Control of public display

6A Control of public display

(1) Subject to subsections (1A) to (2E), no person shall publicly display—

(a) an anatomical specimen,30

(b) a body or part of a body which has been used for anatomical 
examination, or

(c) a body or part of a body which has been used outwith Scotland for 
anatomical examination or examination which has the characteristics of 
anatomical examination,35

whether or not it has undergone a process to preserve it.

(1A) Subsections (2)(c), (2B)(e), (2D)(d) and (2E)(d) do not apply to such persons 
as the Scottish Ministers may by order specify; being persons responsible for 
the operation or control of such museums as they may so specify.

(2) Where—40
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(a) a person is authorised under section 5(5) to have possession of a part of a 
body, 

(b) possession of the part is lawful by virtue of section 6, and

(c) the display is authorised under subsection (3),

subsection (1) does not apply as respects the public display of the part if the 5

condition in subsection (2A) is met.

(2A) The condition is that where the lawful possession of the part by virtue of 
section 6 is—

(a) in pursuance of a request under section 4(1), that request also includes 
permission for public display (and there is no reason to believe that 10

permission was withdrawn), or

(b) in pursuance of an authority under section 4A(1), that authorisation also 
includes authority for public display.

(2B) Where—

(a) a person is authorised under section 3(4) to have possession of an 15

anatomical specimen, 

(b) the anatomical specimen is in the course of being used for anatomical 
examination in pursuance of an authority under section 4(2) or 4A(1), 

(c) the body or a part of the body is such that the deceased cannot be 
recognised simply by examination of the body or, as the case may be,  20

the part,

(d) the statutory period referred to in section 4B(2) has not expired, and

(e) the display is authorised under subsection (3),

subsection (1) does not apply as respects the public display of the body or, as 
the case may be, the part of the body, if the condition in subsection (2C) is met.25

(2C) The condition is that where the anatomical examination is—

(a) in pursuance of a request under section 4(1), that request also includes 
permission for public display (and there is no reason to believe that 
permission was withdrawn), or

(b) in pursuance of an authority under section 4A(1), that authorisation also 30

includes authority for public display.

(2D) Where—

(a) a person is authorised under section 5(5) to have possession of a part of a 
body,

(b) the part is a part of a body which has been used outwith Scotland for 35

anatomical examination or examination which has the characteristics of  
anatomical examination, 

(c) the part was removed from the body during the course of that 
examination, and

(d) the display is authorised under subsection (3),40

subsection (1) does not apply as respects the public display of the part.

(2E) Where—
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(a) a person is authorised under section 5(5) to have possession of a body, 

(b) the body has been used outwith Scotland for anatomical examination or 
examination which has the characteristics of anatomical examination, 

(c) the body was not imported for use for anatomical examination in 
Scotland; and is not so used at any time, and5

(d) the display is authorised under subsection (3),

subsection (1) does not apply as respects the public display of the body.

(3) If the Scottish Ministers think it desirable to do so in the interests of education, 
training or research, they may grant a licence to a person to publicly display the 
body or, as the case may be, the part, and a person is authorised under this 10

subsection to so display a body or a part of a body if, at the time of the display 
he is licensed under this subsection.

(3A) No person, whether the holder of a licence granted under subsection (3) or not, 
may publicly display a body or a part of a body while—

(a) any procedure in relation to an anatomical examination, or15

(b) any similar procedure,

is being carried out.

(3B) In subsection (3A)(a) the reference to “procedure” includes dissection, removal 
and implantation.

(4) A person to whom a licence has been granted under subsection (3) shall—20

(a) compile such records as may be specified by regulations made by the 
Scottish Ministers, and

(b) retain for such period as may be so specified any records compiled in 
accordance with paragraph (a).

(5) For the purposes of this section, public display, in relation to the body or part 25

of the body of a deceased person (including an anatomical specimen)—

(b) does not include—

(i) display of the body or part for the purposes of enabling people to 
pay their final respects to the deceased or which is incidental to the 
deceased’s funeral;30

(ii) use of the body or part for the purpose of public display at a place 
of public religious worship, or at a place associated with such a 
place, if there is a connection between the body or, as the case may 
be, the part and the religious worship which takes place at the 
place in question.35

(6) The power to make an order under subsection (1A) or regulations under 
subsection (4)(a) shall be exercisable by statutory instrument subject to 
annulment in pursuance of a resolution of the Scottish Parliament.”.

(10) In section 7 (licences: general provisions)—

(a) in subsection (7), after the word “Act” insert “, subject to subsection (7A),”;40

(b) after that subsection, insert—
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“(7A) Subsection (7) does not apply in relation to a decision of the Scottish Ministers 
to revoke a licence under this Act if the Ministers consider that there would be 
a risk to public health if the requirements of that subsection were to apply, and 
where the Scottish Ministers consider that to be the case they shall notify the 
person to whom the licence was granted of the revocation and that for the 5

reasons mentioned in this subsection the revocation takes effect on the date 
specified in the notification.”;

(c) in subsection (8), after the word “(7)” insert “or (7A)”.

(11) After that section, insert—

“7A Appeal to sheriff principal against licence decision10

(1) This section applies to a decision of the Scottish Ministers under—

(a) section 3(1) refusing to grant a licence for the use of premises for 
carrying out anatomical examinations, 

(b) section 3(2) refusing to grant a licence to a person to—

(i) carry out anatomical examinations, or 15

(ii) have possession of anatomical specimens, 

(c) section 5(5) refusing to grant a licence to a person to have possession of 
a body or a part of a body,

(d) section 6A(3) refusing to grant a licence to a person to publicly display a 
body or a part of a body,20

(e) section 7(5) granting a licence subject to conditions, 

(f) section 7(6)(a) revoking a licence.

(2) The—

(a) applicant, in the case of a decision referred to in subsection (1)(a), (b), 
(c), (d) or (e), and25

(b) person to whom the licence was granted, in the case of a decision 
referred to in subsection (1)(f), 

may, before the expiry of the period of 21 days beginning with the day the 
decision is made, appeal under this section to the sheriff principal against the 
decision on one or more of the grounds mentioned in subsection (3).30

(3) The grounds are that the Scottish Ministers in arriving at their decision—

(a) erred in law, 

(b) based their decision on any incorrect material fact,

(c) acted contrary to natural justice; or

(d) exercised their discretion in an unreasonable manner.35

(4) An appeal to the sheriff principal under this section is to be—

(a) where the appeal is against a decision under—

(i) section 3(1),

(ii) section 7(5) or 7(6)(a) in respect of a licence for the use of 
premises,40
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to the sheriff principal of the sheriffdom in which the premises are 
situated; 

(b) in any other case, to—

(i) the sheriff principal of the sheriffdom in which the appellant 
resides, or5

(ii) the sheriff principal of the Sheriffdom of Lothian and Borders at 
Edinburgh.

(5) In allowing an appeal under this section, the sheriff principal—

(a) shall set aside the decision, and

(b) shall—10

(i) if he considers that he can do so on the facts considered to be 
established by the Scottish Ministers, substitute his own decision, 
or 

(ii) remit the case to the Scottish Ministers for consideration anew.”.

(12) In section 8(1) (regulations)—15

(a) in paragraph (a), after the word “4” insert “or section 4A(1)”;

(b) in paragraph (b)––

(i) after the word “to”, at the first place it occurs, insert “bodies or”,

(ii) for the words “lawful by virtue of section 6” substitute “authorised under 
section 5(5)”;20

(c) after that paragraph, insert “;

(c) in relation to bodies or parts of bodies the display of which is authorised 
under section 6A(3) with a view to securing that the bodies or parts are 
decently cared for and displayed with appropriate respect”.

(13) After that section, insert—25

“8A Code of practice

(1) The Scottish Ministers may prepare a code of practice for the purpose of—

(a) giving practical guidance to persons—

(i) licensed under section 3(2) to carry out anatomical examinations 
or to have possession of anatomical specimens,30

(ii) authorised under section 5(5) to have possession of a body or parts 
of a body,

(iii) authorised under section 6A(3) to publicly display a body or parts 
of a body, and

(b) laying down standards expected in relation to such activities.35

(2) A code of practice prepared under subsection (1) may not be given effect
unless and until it has been—

(a) confirmed by order, and

(b) brought into force on a day appointed by order,

by the Scottish Ministers.40
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(3) The Scottish Ministers shall, before confirming a code of practice by order 
under subsection (2)(a)—

(a) consult such persons as they see fit, and

(b) lay a draft of the code before the Scottish Parliament.

(4) The Scottish Ministers shall publish a code of practice so confirmed in such 5

way as, in their opinion, is likely to bring it to the attention of those interested 
in it.

(5) The Scottish Ministers shall—

(a) keep a code of practice confirmed by order under subsection (2)(a) under 
review, and10

(b) prepare a revised code of practice where appropriate.

(6) Subsections (2) to (4) apply to a revised code of practice prepared under 
subsection (5)(b) as they apply to a code of practice prepared under subsection 
(1).

(7) Any person licensed or authorised as mentioned in subsection (1)(a) shall have 15

regard to the provisions of a code of practice published under subsection (4) for 
the time being in force (so far as the provisions are applicable to the activity 
the person is licensed or, as the case may be, authorised to carry out); but a 
failure on the part of any such person to observe any provision of such code of 
practice shall not of itself render the person liable to any proceedings.20

(8) The Scottish Ministers may, in carrying out their functions under this Act with 
respect to licences, take into account any relevant observance of, or failure to 
observe, a code of practice published under subsection (4), so far as dealing 
with an application for a licence under section 3(2), 5(5) or 6A(3).

(9) The power to make an order under subsection (2)(a) or (b) shall be exercisable 25

by statutory instrument subject to annulment in pursuance of a resolution of the 
Scottish Parliament.”.

(14) In section 9(1) (inspectors of anatomy), the words “Her Majesty’s Inspector of Anatomy 
or (if the terms of the appointment so provide)” are repealed.

(15) In section 10 (inspector’s power to inspect records and premises)—30

(a) in subsection (1), for the words “or 5(6)” substitute “, 5(6) or 6A(4)”;

(b) in subsection (2)(a), for the words “section 11(1)(a)” substitute “section 11(1)”;

(c) subsection (5) is repealed.

(16) In section 11 (offences)—

(a) in subsection (1)—35

(i) the word “or” following paragraph (b) is repealed;

(ii) after paragraph (c), insert “or

(d) publicly displays a body or part of a body in contravention of section 
6A(1) or (3A),”;

(b) in subsection (5), in each of paragraphs (a), (b) and (c) for the words “or 5(6)” 40

substitute “, 5(6) or 6A(4)”;

(c) in subsection (9), after the word “director,” insert “member,”;
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(d) after that subsection, insert—

“(9A) Where an offence under this section or against regulations under section 8 is 
committed by a Scottish partnership and is proved to have been committed 
with the consent or connivance of or to be attributable to any neglect on the 
part of a partner or a person who was purporting to act in such capacity, that 5

person, as well as the partnership, is guilty of the offence and liable to be 
proceeded against and punished accordingly.

(9B) Where an offence under this section or against regulations under section 8 is 
committed by an unincorporated association other than a Scottish partnership 
and is proved to have been committed with the consent or connivance of or to 10

be attributable to any neglect on the part of a person who is concerned in the 
management or control of the association or a person who was purporting to 
act in any such capacity, that person, as well as the unincorporated association, 
is guilty of the offence and liable to be proceeded against and punished 
accordingly.”.15

(17) Before section 12, insert—

“11A Interpretation

In this Act—

“adult” means a person who is 16 years of age or over,

“imported body” means the body of a deceased person who died outwith 20

Scotland (and whose normal or usual place of residence immediately 
before his death was outwith Scotland) which is imported into Scotland 
from a place outside Scotland; and any reference to “imported” shall be 
construed accordingly.”.

PART 625

MISCELLANEOUS

49 Arrangements by the Scottish Ministers for assistance with functions under section 
1, 2, 15(3), (3A) or (3B), 15A, 16(2) or 17(3)

(1) The Scottish Ministers may make arrangements with a public authority in the United 
Kingdom for the authority to assist them (directly or indirectly) in relation to any of 30

their functions under section 1, 2, 15(3), (3A) or (3B) (except the Ministers’ powers
under that section to make regulations), 15A (except the Ministers’ power under that 
section to make regulations), 16(2) or 17(3). 

(2) Assistance under such arrangements may take the form of the carrying out by the 
authority of the function.35

(3) Arrangements under this section do not affect the responsibility for the carrying out of 
the Scottish Ministers’ functions.

50 Power to give effect to Community obligations

(1) The Scottish Ministers may by regulations amend this Act for the purpose of—

(a) implementing a relevant obligation or enabling a relevant obligation to be 40

implemented;
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(b) dealing with matters arising out of or related to a relevant obligation.

(2) The power under subsection (1) includes—

(a) (in particular) power to add or omit provisions;

(b) power consequentially to amend or repeal any other enactment and any instrument 
made under an enactment.5

(3) In this section, “relevant obligation” means a Community obligation of the United 
Kingdom relating to material which consists of, includes or is derived from human cells.

51 Bodies corporate etc.

(1) Where an offence under section 14(1), 15, 16(4), 17(1) or (2) or 32(1) which has been 
committed by a body corporate is proved to have been committed with the consent or 10

connivance of, or to be attributable to, any neglect on the part of—

(a) a director, manager or secretary, member or other similar officer of the body 
corporate; or

(b) any person who was purporting to act in any such capacity,

that person, as well as the body corporate, is guilty of the offence and liable to be 15

proceeded against and punished accordingly.

(2) Where an offence under section 14(1), 15, 16(4), 32(1) or 17(1) or (2) which has been 
committed by a Scottish partnership is proved to have been committed with the consent 
or connivance of, or to be attributable to, any neglect on the part of—

(a) a partner; or20

(b) a person who was purporting to act in any such capacity,

that person, as well as the partnership, is guilty of the offence and liable to be proceeded 
against and punished accordingly.

(3) Where an offence under section 14(1), 15, 16(4), 32(1) or 17(1) or (2) which has been 
committed by an unincorporated association other than a Scottish partnership is proved 25

to have been committed with the consent or connivance of, or to be attributable to any 
neglect on the part of—

(a) a person who is concerned in the management or control of the association; or

(b) any person who was purporting to act in any such capacity,

that person, as well as the unincorporated association, is guilty of the offence and liable 30

to be proceeded against and punished accordingly.

51A Amendment of the Adults with Incapacity (Scotland) Act 2000

(1) The Adults with Incapacity (Scotland) Act 2000 (asp 4) is amended as follows.

(2) In section 16(6) (creation and exercise of welfare power of attorney)—

(a) the word “or” at the end of paragraph (a) is repealed; 35

(b) after paragraph (b), insert “;

(c) make, on behalf of the granter, a request under section 4(1) of the 
Anatomy Act 1984 (c.14); 
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(d) give, on behalf of the granter, an authorisation under, or by virtue of, 
section 6(1), 15, 24(1) or 37(1) of the Human Tissue (Scotland) Act 2006 
(asp 00); or

(e) make, on behalf of the granter, a nomination under section 25(1) of that 
Act”.5

(3) In section 64(2) (functions and duties of guardian)—

(a) the word “or” at the end of paragraph (a) is repealed;

(b) after paragraph (b), insert “;

(c) make, on behalf of the adult, a request under section 4(1) of the Anatomy 
Act 1984 (c.14); 10

(d) give, on behalf of the adult, an authorisation under, or by virtue of, 
section 6(1), 15, 24(1) or 37(1) of the Human Tissue (Scotland) Act 2006 
(asp 00); or

(e) make, on behalf of the adult, a nomination under section 25(1) of that 
Act”.15

PART 7

GENERAL

52 Ancillary provision

(1) The Scottish Ministers may by order make such incidental, supplemental, consequential, 
transitional, transitory or saving provision as they consider necessary or expedient for 20

the purposes, or in consequence, of this Act.

(2) An order under this section may—

(a) make different provision for different purposes,

(b) modify any enactment, instrument or document.

53 Regulations or orders25

(1) Any power conferred by this Act on the Scottish Ministers to make regulations or 
orders—

(a) must be exercised by statutory instrument;

(b) may be exercised so as to make different provision for different purposes.

(2) A statutory instrument containing an order or regulations made under this Act (except an 30

order under section 56(2)) is, subject to subsection (3), subject to annulment in 
pursuance of a resolution of the Parliament.

(3) A statutory instrument containing––

(a) regulations under section 50 or an order under section 52 containing provisions 
which add to, replace or omit any part of the text of an Act;35

(b) regulations under section 15(3), (3A) or (3B),

is not to be made unless a draft of the instrument has been laid before, and approved by 
resolution of, the Parliament.
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54 Interpretation

(1) In this Act unless the context otherwise requires—

“adult” means a person who is 16 years of age or over;

“child” means a person who is under the age of 16 years;

“local authority” means a council constituted under section 2 of the Local 5

Government etc. (Scotland) Act 1994 (c.39);

“parental responsibilities” has the meaning given by section 1(3) of the Children 
(Scotland) Act 1995 (c.36);

“parental rights” has the meaning given by section 2(4) of that Act;

“post-mortem examination” has the meaning given by section 19; 10

“tissue” includes bone marrow.

(2) In this Act—

(a) references to part of an organ include a cornea;

(b) references to transplantation are to transplantation into a human body; and 
references to “transplant” or to “transplants” are to be construed accordingly.15

55 Repeals

The enactments specified in column 1 of the schedule are repealed to the extent 
specified in column 2.

56 Short title and commencement

(1) This Act may be cited as the Human Tissue (Scotland) Act 2006.20

(2) The provisions of this Act, except this section and sections 47, 53 and 54, come into 
force on such day as the Scottish Ministers may by order appoint.

(3) Different days may be appointed under subsection (2) for different purposes.
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SCHEDULE 
(introduced by section 55)

REPEALS

Enactment Extent of repeal
  5 Human Tissue Act 1961 (c.54)

Corneal Tissue Act 1986 (c.18)

Human Organ Transplants Act 1989 
(c.31)

The whole Act.

The whole Act.

The whole Act.
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SP Bill 42A–EN 1 Session 2 (2006)

HUMAN TISSUE (SCOTLAND) BILL
[AS AMENDED AT STAGE 2]

——————————

REVISED EXPLANATORY NOTES

INTRODUCTION

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised 
Explanatory Notes are published to accompany the Human Tissue (Scotland) as amended at 
Stage 2.

2. These Explanatory Notes have been prepared by the Executive in order to assist the 
reader of the Bill and to help inform debate on it. They do not form part of the Bill and have not 
been endorsed by the Parliament.  

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given.

THE BILL – AN OVERVIEW

4. The main provisions of the Bill are as follows:

Part 1 – Transplantation etc.

• sets out the Scottish Ministers’ duties as respects transplantation, makes provision for 
the authorisation of the use of parts of the body of a deceased person for purposes of 
transplantation, research, etc, contains restrictions on transplants involving living 
donors, and prohibits commercial dealings in human body parts for transplantation;

Part 2 – Post-mortem examinations

• makes provision for the authorisation of hospital post-mortem examinations by an 
adult or mature child while still alive, or, failing such authorisation, by a nominee of 
the person or by his or her nearest relative, and, for children, authorisation by a 
person with parental rights and responsibilities;

Part 3 – Tissue sample or organs no longer required for Procurator Fiscal purposes
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• provides for tissue samples no longer required for the fiscal’s purposes to be retained 
as part of the deceased’s medical record and used without authorisation for 
diagnostic and audit purposes, and for such tissue samples and organs no longer 
required for the fiscal’s purposes to be used, with authorisation, for education, 
training or research;

Part 4 – Supplementary provision to Parts 1 to 3

• defines ‘nearest relative’ and makes provision about witnessing of authorisations 
and related matters

Part 5 – Amendment of the Anatomy Act 1984

• makes changes to provisions which govern the use of cadavers and body parts for the 
purposes of anatomical examination, the principal purpose being:  to allow for the 
practice of surgical reconstruction to be carried out on bodies and body parts and also 
the practice of removing whole organs and parts of organs by healthcare 
professionals;  prevent any unlicensed exhibition of bodies and body parts in public 
exhibitions under the guise of education or art, and enable the post of HM Inspector 
of Anatomy for Scotland to continue following changes in England and Wales.

Part 6 – Miscellaneous

• makes provision to allow the Scottish Ministers to arrange with a public authority 
anywhere in the UK to assist them with certain of their functions under the Bill, and 
gives the Scottish Ministers power by regulations to amend the Act in order to give 
effect to Community obligations relating to material consisting of human cells.

Part 7 – General

• contains ancillary provisions and provisions relating to interpretation, repeals, 
commencement, etc

PART 1: TRANSPLANTATION ETC.

Section 1 – Duties of the Scottish Ministers as respects transplantation, donation of body 
parts etc.

5. Section 1 sets out the Scottish Ministers’ duties with respect to promoting, developing 
and supporting transplantation programmes and the donation of parts of the human body for 
transplantation, including a duty to promote the taking of any necessary measures relating to the 
quality and safety, storage and use of body parts donated for transplantation.

Section 2 – Assistance and support

6. Section 2 allows the Scottish Ministers to provide assistance and support to those 
providing, or proposing to provide, a service relating to transplantation.  ‘Assistance’ is defined 
to include financial assistance.

Section 3 – Use of body of deceased person for transplantation, research etc

7. Section 3 provides that a part of a deceased person’s body can be removed after that 
person’s death and used for all or any of the purposes of transplantation, research, education or 
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training or audit.  The removal of the body part must have been authorised appropriately, in 
terms of section 6, 7, 9, 10 or 11, and must be undertaken either by a registered medical 
practitioner or by someone who is authorised to do so in accordance with regulations made by 
the Scottish Ministers (section 12(1)).  The other requirements of section 12 must also have been 
satisfied.

Section 4 – Disapplication of sections 3, 6 to 12 and 14 in certain circumstances

8. Section 4 makes clear that none of the relevant provisions of Part 1 of the Bill apply in 
certain circumstances.  They do not affect anything done for the purposes of the functions or 
under the authority of the procurator fiscal. They do not apply in relation to the removal of a 
body part during a post mortem examination or the subsequent retention and use of the part. Nor 
do they apply in relation to the retention of tissue samples or organs removed from a body during 
an examination carried out for the purposes of, or under the authority, of the procurator fiscal 
before the coming into force of the relevant provisions in the legislation relating to authorisation. 

Section 5 – Consent by procurator fiscal to removal of part of body

9. Subsection (1) is based on the equivalent provision in section 1(5) of the Human Tissue 
Act 1961 (c.54) and provides that where a person knows, or has reason to believe, that an 
examination of the body is or may be required for the purposes of the procurator fiscal, the 
person may not remove a body part, or authorise anyone else to remove a body part, for the 
purposes of section 3(1), except with the consent of the procurator fiscal.  Subsection (2) 
provides that for the purposes of subsection (1), the fiscal’s consent can be given verbally, 
provided it is confirmed in writing as soon as reasonably practicable.

Section 6 – Authorisation: adult

10. Subsection (1) makes clear the adult’s power to authorise the removal and use of a part of 
the adult’s own body after death for one or more of the purposes specified in section 3(1) 
(transplantation, research, education or training or audit).  Subsection (2) provides that such 
authorisation may be in writing or can be given verbally, thus ensuring that an adult can express 
authorisation for transplantation over the telephone.  Authorisation can be withdrawn, but the 
withdrawal must be in writing. Subsection (3) provides that if the adult is blind or unable to 
write, such written withdrawal may be signed by another adult on behalf of the adult who is 
unable to write. If it is so signed, it must be witnessed by one witness. Subsection (4) provides 
that withdrawal of authorisation by virtue of subsection (3) must contain a statement signed by 
both the signatory and the witness that the person who is blind or unable to write expressed his 
or her intention to withdraw the authorisation and requested the signatory to sign the withdrawal 
on his or her behalf. Subsection (5) provides that nothing in subsection (3) prevents an adult who 
is blind from withdrawing authorisation in accordance with paragraph (b) of subsection (2). 
Subsection (6) provides that for authorisation in writing under section 6(2)(a)(i), "writing" 
includes representation of a character in visible form. The effect of this provision is that 
authorisation provided via the NHS Organ Donor Register, Organ Donor cards or any other 
method of tick box authorisation will come within the scope of authorisation by the adult “in 
writing” for the purposes of section 6(2)(a)(i). 
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Section 7 – Authorisation by adult’s nearest relative

11. Section 7(1) provides that where no authorisation by the adult for the removal and use of 
body parts for transplantation is in force immediately before the adult’s death, the adult’s nearest 
relative can authorise the removal and use of any body part for one or more of the purposes set 
out in section 3(1), subject to the terms of section 7(4).  

12. Section 7(2) provides that if there is in force immediately before an adult’s death 
authorisation by the adult of the removal and use of body parts for transplantation, but that 
authorisation does not expressly include removal and use of the body parts for education or 
training, research or audit, the nearest relative can authorise the removal and use for one or more 
of those purposes, subject to the terms of section 7(4).

13. Section 7(3) provides that if there is in force immediately before an adult’s death 
authorisation of the removal and use of a particular body part for transplantation and the 
authorisation does not expressly include removal and use of another particular part, the nearest 
relative can authorise the removal and use of the other particular part for one or more of the 
purposes of education and training, research or audit, subject to the terms of section 7(4).

14. Section 7(4)(a) provides that the nearest relative may not give authorisation under section 
7(1) if he or she has actual knowledge that the adult was unwilling for any part of the adult’s 
body, or the part in question, to be used for transplantation. Section 7(4)(b) provides that the 
nearest relative may not give authorisation under section 7(2) if he or she has actual knowledge 
that the adult was unwilling for the body part to be used for the purpose in question.  Section 
7(4)(c) provides that the nearest relative may not give authorisation under section 7(3) if he or 
she has actual knowledge that the adult was unwilling for any other part of the adult’s body, or 
the other particular part in question, to be used for transplantation.

15. Section 7(5) provides that “unwillingness” should not be implied simply by the fact that 
the adult had not provided authorisation as respects the particular purpose, use or part.

16. Section 7(6)(a) provides that authorisation by virtue of subsections (1), (2) and (3) must 
be in writing and signed, or may be expressed verbally by the nearest relative. Paragraph (b) of 
subsection (6) provides that such authorisation for the purposes of research, education, training 
or audit may be withdrawn in writing and signed by the nearest relative.

17. Section 7(7) prevents the withdrawal of authorisation given by an adult’s nearest relative 
under section 7(1) to (3) for the purposes of transplantation.  

Section 9 – Authorisation: child 12 years of age or over

18. Subsection (1) allows a child who is 12 years of age or older to authorise the removal and 
use of a part of their body after the child’s death for one or more of the purposes of 
transplantation, education or training, research or audit.  Subsection (2) provides that such 
authorisation must be in writing, and that the authorisation may be withdrawn in writing. 
Subsection (3) provides that if the child is blind or unable to write, such authorisation and the 
withdrawal of such authorisation may be signed by an adult on the child’s behalf and witnessed 
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by one witness.  Subsection (4) provides that such authorisation or withdrawal of authorisation 
must contain a statement signed by both the adult and the witness that the child expressed  the 
intention to either give or withdraw the authorisation and requested the adult to sign on his or her 
behalf.  Subsection (5) provides that any such authorisation on behalf of a child 12 years of age 
or over who is blind or unable to write must contain or be accompanied by certification from 
both the adult  and the witness that in their opinion the child understands the effect of the 
authorisation and is not acting under undue influence in giving it. Subsection (6) provides that 
nothing in subsection (3) prevents a child who is blind from giving or withdrawing authorisation 
in accordance with paragraph (a) or (b) of subsection (2). In the situation whereby authorisation 
is giving in writing by the child himself or herself under section 9(2)(a), rather than by a 
signatory on the child's behalf, subsection 9(7) provides that "writing" includes representation of 
a character in visible form. The effect of this provision is that such authorisation provided via the 
NHS Organ Donor Register, Organ Donor cards or any other method of tick box authorisation 
will come within the scope of authorisation by the child “in writing” for the purposes of section 
9(2)(a). 

Section 10 – Authorisation as respects child who dies 12 years of age or over by person with 
parental rights and responsibilities

19. Section 10 provides that if there is in force immediately before the death of a child who 
died 12 years of age or over no authorisation by the child of the removal and use of any part of 
the child’s body for transplantation, a person who immediately before the death of the child had 
parental rights and responsibilities in relation to the child (but who is not a local authority) may 
authorise the removal and use of any part for one or more of the purposes of transplantation, 
education or training, research or audit.

20. Subsections (2) to (5) repeat, in the context of those who had parental rights and 
responsibilities in relation to a child who died 12 years or older immediately before the child’s 
death, the provisions relating to authorisation by an adult’s nearest relative, as described in 
paragraphs 12 to 15 above.

21. Subsection (6)(a) provides that authorisation by virtue of subsections (1), (2) or (3) of 
section 10 must be in writing and signed, or expressed verbally, by the person giving the 
authorisation Paragraph (b) of subsection (6) provides that such authorisation given for the 
purposes of research, education, training or audit may be withdrawn in writing and signed by the 
same person who gave the authorisation. 

22. Subsection (7) provides that authorisation given by a person by virtue of section 10(1), 
(2) or (3) for the purposes of transplantation cannot be withdrawn.

Section 11 – Authorisation as respects a child who dies under 12 years of age

23. Section 11(1) provides that where a child dies under 12 years of age, authorisation of the 
removal and use of a part of the child’s body for one or more of the purposes of transplantation, 
education or training, research or audit can be given by a person who immediately before the 
death of the child had parental rights and responsibilities in relation to the child but who is not a 
local authority.  Section 11(2)(a) provides that such authorisation must be in writing and signed, 
or expressed verbally, by the person who provides the authorisation. Paragraph (b) of subsection 
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(2) provides that such authorisation given for the purposes of research, education, training or 
audit may be withdrawn in writing and signed by the same person who gave the authorisation. 
Section 11(3) provides that authorisation given by a person by virtue of section 11(1) for the 
purposes of transplantation cannot be withdrawn.  

Section 12 – Removal of part of body of deceased person: further requirements

24. Section 12(1) provides that removal of a body part for transplantation, or for any of the 
other purposes set out in section 3(1), must be undertaken by a registered medical practitioner or 
someone authorised to do so in accordance with regulations made by the Scottish Ministers.  
Section 12(2) specifies that such regulations can in particular provide for a registered medical 
practitioner to authorise the removal by a non-practitioner. The intention is to make such 
regulations so that tissue (as opposed to solid organs) could be retrieved by someone who has 
been trained to do so but may not be a registered medical practitioner.

25. Subsection (3) provides that the body part may not be removed unless the person who 
proposes to undertake the removal meets the requirements of section 12(4). In addition, a 
registered medical practitioner who proposes to authorise another person to undertake the 
removal must also meet those requirements. 

26. The requirements in subsection (4) are that the person undertaking the removal (and 
where a registered medical practitioner proposes to authorise another person to undertake it, that 
practitioner) must be satisfied, either by personal examination, or from the personal examination 
by another registered medical practitioner, that life is extinct; that any necessary consent of the 
procurator fiscal under section 5(1) has been provided; and that the removal is authorised in 
accordance with the relevant section of the Act.

27. Subsection (5) provides that the person undertaking the removal (and where a registered 
medical practitioner proposes to authorise another person to undertake it, that practitioner) is 
entitled to be satisfied that the relevant authorisation is in place in specified circumstances. The 
authorisation forms used by the transplant co-ordinators will be adapted to make sure they reflect 
each of the requirements in relation to written authorisations which are set out in this subsection. 
Section 12(5)(g) will apply only where the authorisation has been signed by the child under 
section 9(1) and not where it has been signed by an adult on their behalf. 

28. Paragraphs (a), (b), (d), (e), (f), (g), (h), (i), (j) and (k) all relate to written authorisations 
under various provisions in Part 1 of the Bill. Paragraph (ga) relates to written authorisation 
which has been signed by an adult under section 9(1) on behalf of a child who is 12 years of age 
or over and who is blind or unable to write. These paragraphs reflect the fact that the practitioner 
and any other person undertaking the removal will need to know that it is acceptable for them to 
proceed on the basis of the proper authorisation, thereby avoiding any invocation of the 
provisions of section 14, which provide that an offence is committed if removal and use of the 
body part is not authorised by the relevant provision in Part 1.

29. Paragraph (c) relates to verbal authorisation by an adult under section 6(1). In such cases, 
there requires to be what that person undertaking the removal (or the practitioner, as the case 
may be) considers to be an appropriate record of the authorisation by the adult. The person or 
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practitioner is also entitled to be satisfied that the removal is authorised in accordance with 
section 6(1) if the verbal authorisation bears from the record to be as respects the deceased adult, 
to authorise removal of the part for the purpose in question and to have been expressed verbally 
by the adult. Similarly, paragraphs (da), (ea) and (fa) relate to verbal authorisation by an adult's 
nearest relative under section 7(1), (2) and (3) respectively. Paragraphs (ha), (ia) and (ja) relate 
to verbal authorisation under section 10(1), (2) or (3) respectively by a person who, immediately 
before the death of a child who died 12 years of age over, had parental rights and responsibilities 
in relation to that child. Paragraph (l) relates to verbal authorisation under section 11(1) by a 
person who, immediately before the death of a child who died under 12 years of age, had 
parental rights and responsibilities in relation to that child. In such cases, there requires to be 
what the person undertaking the removal (or the practitioner as the case may be) considers to be 
an appropriate record of the verbal authorisation. In each of these cases, the person or 
practitioner is entitled to be satisfied that the removal is authorised in accordance with the 
relevant authorisation provision if the authorisation bears from that record to demonstrate the 
matters listed in the relevant paragraph. Again,  these provisions reflect the fact that the 
practitioner and any other person undertaking the removal will need to know when it is 
acceptable for them to proceed, in light of the offence provisions. What is or is not an 
appropriate record of the verbal authorisation is a matter to be determined by the practitioner and 
any other person undertaking the removal. “Appropriate record” is not defined for the purposes 
of this provision, to avoid being too prescriptive and thereby allow for advancing technology 
over time in relation to recording devices.

Section 12A – Removal of tissue sample to determine viability of transplantation

30. Section 12A permits a person removing a part of the body of a deceased person in 
accordance with an authorisation under Part 1 of the Bill for transplantation, to remove and 
secure the examination of such tissue sample from the body that the person considers necessary 
or expedient to determine the viability of the transplantation. 

Section 13 – Preservation for transplantation

31. Section 13 provides for the maintenance of a dead body in a condition that would allow 
transplantation of parts of the body to take place.  The provision is intended to allow steps to be 
taken to preserve the function of a body part until it can be established whether there is 
authorisation for the use of the body part for transplantation. Subsection (1) provides that where 
part of a deceased person's body may be suitable for transplantation, the managers of the 
premises may take steps to preserve the part for use for transplantation and may retain the body 
for that purpose. Subsection (2) provides that the minimum steps necessary should be taken to 
preserve the body, and the least invasive procedure used.  Subsection (3) provides that authority 
under subsection (1) extends to any person authorised to act under the authority by the managers 
of the premises in question and makes clear that preservation must be stopped as soon as it 
becomes clear that no authorisation will be given for transplantation.

32. Subsections (4) and (5) define the premises where such procedures may be carried out. 
These premises are a health service hospital and premises in which a registered independent 
health care service is provided.
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Section 13A – Part of body removed before day on which section 3 comes into force

33. Section 13A provides that part of a deceased person's body which is removed for the 
purposes of transplantation, research, education, training or audit before section 3 comes into 
force, other than during a post mortem or anatomical examination, and which is held 
immediately before that day for any of those purposes may be retained and continue to be used 
for  any such purpose.

Section 8 – Existing request by adult not acted on before commencement of sections 3 and 
6.

34. Section 8 extends only to requests that have been made by an adult that part of their body 
be used after their death for transplantation but which have not yet been acted upon at the time 
sections 3 and 6 come into force. Subsection (1) provides that where such a request is in 
force, either in writing or expressed verbally by the adult, the request is to be treated for the 
purposes of Part 1 as if it were authorisation by the adult in accordance with section 6(1), either 
in writing or, as the case may be, expressed verbally. Subsection (2) provides that a request “in 
writing” for the purposes of subsection (1) includes representation of a character in visible form. 
The effect of this provision is that existing on-line registration by an adult on the NHS Organ 
Donor Register, whether given verbally (over the telephone) or in writing, can be treated as if it 
were authorisation in accordance with section 6. Existing requests made via Organ Donor cards 
or other methods of tick box requests will also come within the scope of existing 
requests by an adult “in writing” for the purposes of this section.

Section 14 – Offences:  removal or use of part of body of deceased person for 
transplantation, research, etc

35. Section 14(1)(a) provides that it is an offence to remove a part of the body of a deceased 
person for the purposes of transplantation, research, education, training or audit after the day on 
which section 3 comes into force, or to use after that day any part so removed for any such 
purpose, without having the necessary authorisation in accordance with section 6, 7, 9, 10 or 11.

36. Paragraph (b) of subsection (1) provides that it is an offence if such removal or use is 
undertaken by someone who is not either a registered medical practitioner, or a person authorised 
to undertake such a removal in terms of regulations under section 12(1), or if the person 
undertaking the removal has not satisfied himself that life is extinct in terms of section 12(4)(a).

37. Subsection (2) provides that it is a defence for a person charged with an offence under 
subsection (1) to show that at the time of carrying out the activity, the person reasonably 
believed that the removal and use had been authorised in accordance with the relevant section of 
the Act or that the requirements of section 12(1) or (4) (a) or (c) had been satisfied as respects 
the part of the body (requirements as to who may carry out the removal or authorise it and as to 
being satisfied that the body is a dead body).

38. Subsection (3) sets out the penalties attaching to an offence under section 14(1). It 
provides that a person guilty of an offence under subsection (1) will be liable on summary 
conviction  to imprisonment for a term not exceeding 12 months, to a fine not exceeding the 
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statutory maximum, or both.  On conviction on indictment, that person will be liable to 
imprisonment for a term not exceeding 3 years, to a fine, or both. 

Section 15 – Restrictions on transplants involving live donor

39. This section broadly carries forward the arrangements at present under section 2 of the 
Human Organ Transplants Act 1989 (c.31), which set up a system of scrutiny of transplantation 
of organs from living donors.  The new provisions, which equate to section 33 of the Human 
Tissue Act 2004 (c.30), will apply not just to whole organs but also to parts of organs, to take 
account of developments such as the possibility of transplanting parts of the liver of a live donor.  
The system of scrutiny will also be extended to cover all transplants from living donors, whether 
they are related or unrelated. A child, or an adult with incapacity cannot be a living donor of an 
organ or part of an organ except in the context of a domino transplant operation and cannot be a 
living donor of any tissue other than regenerative tissue.

40. Section 15(1)(a) makes it an offence, subject to subsections (3), (3A), (3B) and (5) to 
remove an organ, part of an organ or tissue from a living child with the intention that it be used 
for transplantation. (“Adult” means a person 16 years of age or over and “child” means a person 
under the age of 16 – section 54(1).)   Section 15(1)(b) makes it an offence, subject to 
subsections (3), (3A), (3B) and (5) to remove an organ or part of an organ from a living adult 
with the intention that it be used for transplantation. Section 15(1)(c) makes it an offence, subject 
to subsections (3), (3A), (3B) and (5) to remove any tissue from a living adult with incapacity 
with the intention that it be used for transplantation.  In each case, the offence is committed 
where the person who carries out the removal knows, or might reasonably be expected to know 
that the removal is made from a living child, a living adult or, as the case may be, a living adult 
with incapacity. 

41. Section 15(2)(a) makes it an offence, subject to the provisions of subsections (3), (3A), 
(3B)  and (5), to use for transplantation, an organ or part of an organ or any tissue which has 
come from the body of a living child. Section 15(2)(b) makes it an offence, subject to 
subsections (3), (3A), (3B) and (5) to use for transplantation an organ or part of an organ from a 
living adult. Section 15(2)(c) makes it an offence, subject to subsections (3), (3A), (3B) and (5) 
to use for transplantation any tissue from a living adult with incapacity.  Again the offence is 
committed if when the person does so he or she knows, or might reasonably be expected to 
know, that the organ, part of the organ or tissue has come from a living child, a living adult or, as 
the case may be, a living adult with incapacity.

42. Subsection (3) gives the Scottish Ministers power by regulations to provide that no 
offence is committed under subsection (1)(b) (in relation to removal of an organ or part of an 
organ from the body of a living adult intending that it be used for transplantation) or under 
subsection (2)(b) (in relation to using for transplantation an organ or part of an organ which has 
come from the body of a living adult) where the requirements mentioned in subsection (3) are 
met.  The requirements are that the Scottish Ministers must be satisfied that no reward has been 
or will be given in contravention of the provisions of section 17 (prohibition of commercial 
dealings in parts of a human body for transplantation) and that such other conditions or 
requirements as may be specified in the regulations are complied with.  Where regulations 
provide for such an exception from the offence provisions in subsection (1)(b) or (2)(b), it is 
sufficient if the person reasonably believes that the exception applies (subsection (5)).
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43. Subsection (3A) gives the Scottish Ministers power by regulations to provide that no 
offence is committed under subsection (1)(a) or (c) (in relation to removal of an organ, part of an 
organ or tissue from the body of a living child or the removal of any tissue from the body of a 
living adult with incapacity intending that it be used for transplantation) or that no offence is 
committed under subsection (2)(a) or (c) (in relation to using for transplantation an organ or part 
of an organ which has come from the body of a living adult or using for transplantation any 
tissue which has come from the body of a living adult with incapacity) where the requirements 
mentioned in subsection (3A) are met.  The requirements are that a person removes or uses 
regenerative tissue and that Scottish Ministers are satisfied that no reward has been or will be 
given in contravention of the provisions of section 17 and that such other conditions or 
requirements as may be specified in the regulations are complied with. Again, where regulations 
provide for such an exception from the offence provisions in subsection (1)(b) or (2)(b), it is 
sufficient if the person reasonably believes that the exception applies (subsection (5)).

44. Subsection (3B) gives the Scottish Ministers power by regulations to provide that no 
offence is committed under subsection (1)(a) or (b) (in relation to removal of an organ, part of an 
organ or tissue from the body of a living child or the removal of an organ or part of an organ 
from the body of a living adult intending that it be used for transplantation) or that no offence is 
committed under subsection (2)(a) or (b) (in relation to using for transplantation an organ, part of 
an organ or any tissue which has come from the body of a living child or using for 
transplantation any tissue which has come from the body of a living adult with incapacity) where 
the requirements mentioned in subsection (3B) are met.  The requirements are that a person 
removes from a child or an adult with incapacity an organ or part of an organ during a domino 
organ transplant operation which is in turn intended to be used for transplantation in respect of 
another living person, or uses an organ or part of an organ so removed, that Scottish Ministers 
are satisfied that no reward has been or will be given in contravention of the provisions of 
section 17 and that such other conditions or requirements as may be specified in the regulations 
are complied with. Again, where regulations provide for such an exception from the offence 
provisions in subsection (1)(b) or (2)(b), it is sufficient if the person reasonably believes that the 
exception applies (subsection (5)).

45. Subsection (4) provides that in making regulations under subsection (3), (3A) and (3B) 
the Scottish Ministers must include a provision allowing for appeals against decisions relating to 
matters dealt with by the regulations.

46. “Adult with incapacity” for the purposes of subsections (1)(c) and (2)(c), is defined in 
subsection (7) as an adult to whom section 15A applies and, for the purposes of the provisions 
dealing with domino organ transplant operations, an adult who has been assessed as incapable 
under section 47 of the Adults with Incapacity (Scotland) Act 2000.  “Domino organ transplant 
operation” is defined to ensure that the transplant operation must firstly be for the benefit of the 
child or adult with incapacity as the primary focus. 

47. “Regenerative tissue” is defined in subsection (7) as tissue which, after injury or removal, 
is replaced by the body of the living person by natural processes. “Reward” is defined in 
subsection (7) as any description of financial or other material advantage, but excluding certain 
types of payment in money or money’s worth.  One type of payment excluded is payment for 
defraying or reimbursing any liability incurred by a third party in relation to removing, 
transporting, preparing, preserving or storing the organ, organ part or tissue for transplantation.  
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This is particularly important in the context of bone marrow transplantation where there are 
registries which charge a fee for expenses associated with the procurement of bone marrow 
internationally. 

48. Subsection (6) sets out the penalties attaching to an offence under section 15. It provides 
that a person guilty of an offence under this section will be liable on summary conviction to 
imprisonment for a term not exceeding 12 months, to a fine not exceeding level 5 on the standard 
scale, or both.  

Section 15A – Meaning of adult with incapacity for purposes of section 15(1)(c) and (2)(c)

49. Subsection (1) provides that for the purposes of section 15(1)(c) and (2)(c), an adult with 
incapacity is an adult who is incapable in relation to a decision about the removal from the adult 
of regenerative tissue for the purposes of transplantation. In addition, Scottish Ministers must 
have issued a certificate in accordance with subsection (2) that they are of this opinion. 
Subsection (2) provides that such a certificate must specify the period during which it is in force, 
which can be a period of up to one year from the date of the certificate. Subsection (3) provides 
that “incapable” in this section has the same meaning as it has in section 1(6) of the Adults With 
Incapacity (Scotland) Act 2000.   

Section 16 – Records, information etc.: removal and use of parts of human bodies for 
transplantation etc.

50. This section carries forward the provisions of section 3 of the Human Organ Transplants 
Act 1989 (c.31), and parallels the provisions of section 34 of the Human Tissue Act 2004 (c.30).  

51. Subsection (1) allows the Scottish Ministers to make regulations requiring the 
maintenance of records in connection with the removal of body parts for transplantation purposes 
and the use or retention for any of the other purposes referred to in section 3(1), of parts removed 
from the bodies of living or deceased persons. It also allows Scottish Ministers to make 
regulations for the provision of information to the Scottish Ministers, or such authority as may be 
specified in the regulations, with respect to such matters.  

52. Under subsection (2), the Scottish Ministers must keep a record of the information 
provided to them in terms of regulations made under subsection (1). 

53. Under subsection (3), any authority specified in the regulations must keep a record of the 
information provided to it in pursuance of the regulations.  

54. Subsection (4) provides that failure to comply with regulations under subsection (1) 
without reasonable excuse, or knowingly or recklessly supplying false or misleading 
information, is an offence. 

55. Subsection (5) sets out the penalties attaching to an offence under subsections 16(4)(a) or 
(b). It provides that a person guilty of an offence under subsection (4)(a) will be liable on 
summary conviction to a fine not exceeding level 3 on the standard scale, and that a person 
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guilty of an offence under  subsection (4)(b) will be liable on summary conviction to a fine not 
exceeding level 5 on the standard scale.  

Section 17 – Prohibition of commercial dealings in parts of a human body for 
transplantation

56. This section broadly carries forward the provisions currently in section 1 of the Human 
Organ Transplants Act 1989 (c.31), and parallels the provisions of section 32 of the Human 
Tissue Act 2004 (c.30).  

57. Subsection (1) provides that a person commits an offence if the person gives or receives a 
reward for the supply of, or for an offer to supply, any part of a human body for transplantation.  
It is also an offence to seek to find a person willing to supply for transplantation any part of a 
human body for reward, or to offer to supply any part of a human body for transplantation for 
reward, or to initiate or negotiate an arrangement involving the giving of a reward for the supply 
of, or for an offer to supply, any part of a human body for transplantation.  It is also an offence to 
take part in the management or control of a body corporate or group of people whose activities 
consist of or include the initiation or negotiation of such arrangements.

58. Subsection (2) provides that it is also an offence if a person publishes or distributes an 
advert inviting people to supply, or offers to supply, any part of a human body for transplantation 
for reward. Similarly, this subsection also makes it an offence to indicate in an advertisement 
that the advertiser is willing to initiate or negotiate an arrangement involving the giving of a 
reward for the supply of, or an offer to supply, any part of a human body for transplantation, as 
set out in subsection (1)(d).

59. Subsection (3) allows the Scottish Ministers to exempt certain persons from the offence 
provisions by designating them as being able lawfully to engage in activities under sections (1)
and (2).  This is intended to preserve the existing position under which certain organisations, 
such as the registries mentioned in paragraph 47,  assist with obtaining tissue for transplantation 
in particular on a not-for-profit basis.

60. Subsection (4) sets out the penalties attaching to an offence under section 17(1). It 
provides that a person guilty of an offence under subsection (1) will be liable on summary 
conviction to imprisonment for a term not exceeding 12 months, to a fine not exceeding the 
statutory maximum, or both. On conviction on indictment, that person will be liable to 
imprisonment for a term not exceeding 3 years, to a fine, or both. Subsection (5) sets out the 
penalties attaching to an offence under sections 17(2). It provides that a person guilty of an 
offence under subsection (2) will be liable on summary conviction to imprisonment for a term 
not exceeding 12 months, to a fine not exceeding level 5 on the standard scale, or both. 

61. Subsection (6) provides definitions of the terms “advertisement” and “reward” used in 
section 17.  

572



This document relates to the Human Tissue (Scotland) Bill as amended at
 Stage 2 (SP Bill 42A)

13

Section 18 – Summary proceedings for offences under sections 15, 16(4) or 17(2)

62. Section 18 provides that the time bar on commencing summary proceedings in relation to 
any of the offences under sections 15, 16(4) or 17(2) comes into operation 6 months after 
evidence sufficient to justify proceedings comes to the Lord Advocate’s knowledge.

18A - Authorisation for transplantation to have priority

63. The effect of section 18A is that authorisations under section 6(1) or 9(1) as respects 
removal and use of any part of a body to be used for transplantation which are in force 
immediately before a person’s death, or any right of a person to authorise removal and use for 
transplantation of a part of a deceased person’s body for transplantation under section 7(1), (2), 
(3), 10(1), (2), (3) or 11(1) take priority over authorisation, or the right to give authorisation, as 
respects the use of the body for a post mortem examination or requests by a person that their 
body be used for anatomical examination.

PART 2:  POST-MORTEM EXAMINATIONS

Section 19 – Meaning of post-mortem examination for purposes of Act 

64. Section 19 provides a comprehensive definition of a post-mortem examination for the 
purposes of the Act, defining it in terms of the examination of the body of a deceased person and 
the purposes for which that examination is carried out. 

Section 20 – Disapplication of sections 19 and 22 to 32 as respects procurator fiscal

65. Section 20 provides that none of the relevant provisions Part 2 of the Bill (sections 19 to 
22 and 32) affect anything done for the purposes of the functions, or under the authority of, the 
procurator fiscal.  These provisions apply therefore only in relation to post-mortem examinations 
as defined in section 19 (in practice referred to generally as “hospital post-mortems”), as 
opposed to examinations of dead bodies instructed by or carried out for the purposes of the 
procurator fiscal.

Section 21 – Consent by procurator fiscal to post-mortem examination

66. Subsection (1) equates to the provision in section 1(5) of the Human Tissue Act 1961 
(c.54) with regard to post-mortem examinations.  Where the person proposing to undertake a 
post-mortem examination knows, or has reason to believe, that the fiscal’s purposes may require 
an examination of the body, the post-mortem examination may not be carried out unless the 
consent of the fiscal has been obtained.  Subsection (2) provides that for the purposes of 
subsection (1) the fiscal may give consent verbally, provided it is confirmed in writing as soon as 
is reasonably practicable.

Section 22 – Requirements for carrying out post-mortem examination

67. This section provides that a hospital post-mortem examination cannot be carried out 
unless it has been duly authorised in accordance with section 24, 25, 26, 27 or 28 and the further 
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requirements in relation to post-mortem examination and removal and retention of organs under 
section 30 are satisfied.  

Section 23 – Removal during examination and retention of organs and other parts of a 
body

68. Section 23(1) provides that where a post-mortem examination has been duly authorised, 
certain parts of the body of the deceased person may be removed from the body during 
examination for the purposes of the examination or for the purposes of audit, education, training 
or research;  those parts may also be retained and used thereafter for any those purposes.   
Subsection (5) defines the parts of the body which can be removed during the examination or 
retained thereafter for any of the specified purposes.  Subsection (6) provides that no other part 
of the body may be removed at post-mortem examination, and it follows therefore that no other 
part of the body could be retained as a result of a post-mortem examination.  (These, and 
subsequent provisions relating to authorisation are based on the fact that authorisation of a 
hospital post-mortem examination includes authorisation of the removal and retention of tissue 
samples as part of the deceased person’s medical record.)

69. Subsection (2) provides that an organ may be removed during a post-mortem examination 
for the purposes of audit, education training or research if the removal is duly authorised for the 
purpose in question under the relevant section of the Bill.  Similarly, an organ may be retained 
and used thereafter for any of these purposes only if the purpose in question has been duly 
authorised under the relevant section of the Bill.  

70. Subsection (3) provides that any part of the body of a deceased person (other than an 
organ) which is duly removed during a post-mortem examination by virtue of authorisation 
under the relevant section of the Bill will form part of the medical records of the deceased person 
after its removal.  Subsection (4) thereafter provides that where an organ has been removed in 
this manner, samples may, by virtue of that authorisation be taken from the organ and, if taken, 
will form part of the medical records of the deceased person.

Section 24 – Authorisation of post-mortem examination etc.: adult

71. Subsection (1) enables an adult to authorise a hospital post-mortem examination of his or 
her body after his or her death.  An adult may also authorise the removal from their body during 
the post-mortem examination of an organ, and the retention and use of an organ for one or more 
of the purposes specified in section 23(2)(a) (audit, education, training or research).

72. Subsection (2) provides that such an authorisation under subsection (1) must be in writing 
and signed, or expressed verbally by the adult.  If expressed verbally, this must be done in the 
presence of 2 witnesses. Subsection (3) further provides that a written authorisation may be 
withdrawn by the adult provided that it is withdrawn in writing, signed by the adult, and that a 
verbal authorisation may be withdrawn by the adult either in writing and signed by the adult, or 
verbally by the adult in the presence of 2 witnesses.
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Section 25 – Authorisation of post-mortem examination etc by adult’s nominee or nearest 
relative

73. Section 25(1) provides that an adult can nominate one or more people to authorise a post-
mortem examination on the adult after the adult’s death and the removal and retention and use of 
organs for one or more of the purposes specified in section 23(2)(a) (audit, education, training or 
research).  Subsection (2) further provides that where on the adult’s death there is neither an 
authorisation nor such a nomination of a representative in place, the nearest relative may 
authorise a post-mortem examination on the adult and the removal and retention of organs for 
one of the specified purposes.

74. Subsection (3) provides that where a nominated person is unable to give authorisation or 
there is insufficient time to contact that person the nomination must be disregarded and the 
nearest relative could provide authorisation as if there were no such nomination in place.  

75. Subsection (4) provides that authorisation by a nominated person must be in writing and 
signed by the nominated person and witnessed by one other person who has not been so 
nominated.  Subsection (5) further provides that authorisation by a nearest relative must be in 
writing and signed by the nearest relative and witnessed by one other person.  Subsection (6) 
provides that in providing authorisation under subsections (1) or (2), a nominee or nearest 
relative must state, in relation to a post-mortem examination, that they have no actual knowledge 
that the adult was unwilling for a post-mortem examination to be carried out and, in relation to 
the removal or retention and use of an organ after the examination, that they have no actual 
knowledge that the adult was unwilling for the activity in question to be carried out. 

76. Subsections (7) and (8) provide that authorisation can be withdrawn by the nominated 
person or nearest relative in writing, signed by the nominated person or nearest relative in the 
presence of one witness.  In the case of a nominee withdrawing their authorisation in writing, the 
witness to that writing cannot be another nominee.

Section 26 – Authorisation of post-mortem examination etc.:  child 12 years of age or over

77. Subsection (1) allows a child who is 12 years of age or older to authorise a post-mortem 
examination after the child’s death and the removal from their body and retention and use 
thereafter of organs for one or more of the purposes specified in section 23(2)(a) (audit, 
education, training or research).  

78. Subsection (2) provides that such authorisation must be in writing signed by the child and 
witnessed by 2 witnesses.  It may be withdrawn by the child in writing signed by the child. 
Alternatively, if the child is blind or unable to write, such authorisation and the withdrawal of 
such authorisation may be signed by an adult on the child’s behalf and witnessed by one witness.  
Subsection (3) provides that where a signatory signs authorisation or withdraws authorisation on 
behalf of a child the authorisation or withdrawal must contain a statement signed by the adult 
and the witness that the child expressed the intention to either give or withdraw the authorisation 
and requested the adult to sign on his or her behalf.  Subsections (4) and (6) provide that any 
such authorisation on behalf of a child who is 12 years of age or over who is blind or unable to 
write must contain or be accompanied by certification from both the signatory and the witness 
that in their opinion the child understands the effect of the authorisation and is not acting under 
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undue influence in giving it. A similar certification is required from both witnesses to an 
authorisation which is signed by the child himself or herself under subsection (2). Subsection (5) 
provides that nothing in the provisions in subsection (2) dealing with authorisation  or 
withdrawal signed by a signatory on the child’s behalf prevents a child who is blind from giving 
or withdrawing authorisation without such a signatory under subsection (2).

Section 27 – Authorisation of post-mortem examination etc as respects child 12 years of age 
or over by nominee or person with parental rights and parental responsibilities

79. Subsection (1) provides that a child 12 years of age or over can nominate one or more 
people to authorise a post-mortem examination on the child after the child’s death and the 
removal, retention and use of organs for one or more of the purposes specified in section 23(2)(a) 
(audit, education, training or research).  Subsection (2) further provides that where on the child’s 
death there is neither an authorisation nor such a nomination by the child of a representative in 
place, a person who immediately before the death of the child had parental rights and 
responsibilities in relation to the child (but who is not a local authority) can give authorisation 
for a post-mortem examination on the child and the removal and retention of organs for one of 
the specified purposes. 

80. Subsection (3) provides that where the child’s nominee is unable to give authorisation or 
there is insufficient time to contact that person then the nomination must be disregarded and the 
nearest relative could provide authorisation as if there were no such nomination in place.   

81. Subsection (4) provides that authorisation by a child’s nominee must be in writing, signed 
by the nominee and witnessed by 2 witnesses who have not been so nominated.  Subsection (5) 
further provides that where authorisation is given by a person with parental rights and 
responsibilities in relation to the child this must be in writing, signed by the person and 
witnessed by 2 witnesses.  

82. Subsection (6) provides that in providing authorisation under subsection (1) or (2) the 
child’s nominee or the person with parental rights and responsibilities in relation to the child 
must state, in relation to a post-mortem examination, that they have no actual knowledge that the 
child was unwilling for a post-mortem examination to be carried out and, in relation to the 
removal or retention and use of an organ after the examination, that they have no actual 
knowledge that the adult was unwilling for the activity in question to be carried out. 

83. Subsections (7) and (8) provide that authorisation can be withdrawn by the nominated 
person or person with parental rights and responsibilities in writing, signed by the person in the 
presence of two witnesses.  In the case of a nominee withdrawing their authorisation in writing, 
neither of the witnesses to that writing can be another nominee.

Section 28 – Authorisation of post-mortem examination etc as respects child under 12 years 
of age

84. Section 28 relates to a child who dies under 12 years of age.  Subsection (1) enables a 
person who had parental rights and responsibilities in relation to such a child immediately before 
the child’s death (but who is not a local authority) to authorise a post-mortem on the child after 
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the child’s death.  Such a person can also authorise the removal and retention of organs for the 
purposes of section 23(2)(a) (audit, education, training or research).  

85. Subsection (2) provides that where such authorisation is given by a person with parental 
rights and responsibilities in relation to the child, that authorisation must be in writing, signed by 
the person and witnessed by 2 witnesses.  Authorisation may be subsequently withdrawn in 
writing, signed by the person who gave the authorisation and witnessed by one witness.

Section 29 – Nomination of person under section 25(1) or 27(1): additional provisions

86. Subsection (1) sets out the additional formalities relating to the appointment of a nominee 
by an adult under section 25(1) (authorisation of post-mortem examination etc, by adult’s 
nominee) or by a child 12 years of age or over under section 27(1) (authorisation of post-mortem 
examination etc as respects child 12 years of age or over by nominee).   Such nominations must 
be both made and withdrawn by the adult or child in writing, signed by the adult or child in the 
presence of one witness.  A witness cannot be another nominee.

87. Subsection (1A) provides that a witness to a nomination by an adult under section 25(1) 
or by a child under 27(1) must at the time of witnessing certify that in their opinion, the adult or 
child understands the effect of the nomination and is not acting under undue influence in giving 
it.   

88. Subsection (2) provides that a person nominated by an adult under section 25(1) or by a 
child 12 years of age or over in terms of section 27(1) cannot act under the nomination if the 
purported nominee is not an adult.  A person nominated under those sections is entitled to 
renounce the nomination.

89. Subsection (3) provides that where more than one person is so nominated, authorisation 
can be given by any one of the nominees or by all of the nominees acting together. 

Section 30 – Post-mortem examination and removal and retention of organs:  further 
requirements

90. Subsection (1) provides that a person cannot carry out a post-mortem examination nor 
can they remove, retain or use any organs for any of the purposes specified in section 23(2)(a) 
(audit, education, training or research) unless they have satisfied themselves that it has been duly 
authorised in accordance with the relevant section and, as regards the carrying out of the 
examination, the consent of the procurator fiscal has been given where required.  

91. Subsection (3) provides that the person intending to carry out the post-mortem 
examination or any other activity referred to in subsection (1) is entitled to be satisfied that the 
relevant authorisation is in place in certain specified circumstances. The authorisation forms 
which will be prescribed by regulations under section 47 will be adapted to make sure they 
reflect each of the requirements which are set out in this subsection in relation to written 
authorisations. 
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92. Paragraph (a) applies to both written and verbal authorisations under Part 2 of the Bill. 
Paragraphs (b), (d), (e), (f) and (g) all relate to written authorisations under various provisions in 
Part 2. Paragraph (ea) relates to written authorisation which has been signed by an adult under 
section 26(1) on behalf of a child who is 12 years of age or over and who is blind or unable to 
write. These paragraphs reflect the fact that the person proposing to carry out the activity will 
need to know when it is acceptable for them to proceed, in the light of the fact that, under section 
32, an offence will be committed if the activity is not authorised by the relevant provision in Part 
2.

93. Paragraph (c) relates to verbal authorisation by an adult under section 24(1). In such 
cases, there requires to be what the person proposing to carry out the activity considers to be an 
appropriate record of the authorisation by the adult. The person is also entitled to be satisfied that 
the removal is authorised in accordance with section 24(1) if the verbal authorisation bears from 
the record to be as respects the deceased adult, to authorise the activity (and to authorise the 
purpose in certain cases) and to have been expressed verbally by the adult in the presence of two 
adult witnesses. Again, this provision reflects the fact that the person proposing to carry out the 
activity will need to know when it is safe for them to proceed, in light of the offence provisions. 
What is or is not an appropriate record of the verbal authorisation is a matter to be determined by 
the person proposing to carry out the activity. “Appropriate record” is not defined for the 
purposes of this provision, to avoid being too prescriptive and thereby allow for advancing 
technology over time in relation to recording devices.

Section 31 – Organ or tissue sample removed before day on which section 22 comes into 
force

94. Section 31 provides that an organ or tissue sample removed from the body of a deceased 
person during an examination carried out prior to the authorisation requirements of section 22 
coming into force and held immediately before that day for any purpose set out in section 19(a) 
to (d) can continue to be retained and used for any or all of those purposes.  The examination in 
question must, however, have had the characteristics of a post-mortem examination under the 
Bill.

Section 32 – Offences:  post-mortem examinations

95. Subsection (1) provides that a person commits an offence if that person carries out a post-
mortem examination which has not been authorised in accordance with section 24, 25, 26, 27 or 
as the case may be 28, or removes or retains an organ at post-mortem examination without that 
removal or retention having been authorised in accordance with one of those provisions.   It is a 
defence under subsection (2) for a person charged with an offence under subsection (1) to show 
that at the time of carrying out the activity, the person reasonably believed the activity to have 
been duly authorised in accordance with the relevant section under Part 2 of the Bill.  

96. Subsection (3) provides that a person guilty of an offence under subsection (1) will be 
liable on summary conviction  to imprisonment for a term not exceeding 12 months, to a fine not 
exceeding the statutory maximum or both.  On conviction on indictment, that person will be 
liable to imprisonment for a term not exceeding 3 years, to a fine, or both.
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PART 3:  TISSUE SAMPLE OR ORGANS NO LONGER REQUIRED FOR 
PROCURATOR FISCAL PURPOSES

Section 33 – Tissue sample becoming part of medical records of deceased person

97. Section 33 provides, in relation to examinations carried out for the purposes of the 
functions or under the authority of the procurator fiscal on or after the day this section comes 
into force, that  tissue sample retained from such an examination will become part of the medical 
record of the deceased person once the manager of the relevant establishment (see section 36) 
receives written notice from the fiscal that the sample is no longer required for the purposes of 
the functions of the fiscal.

Section 34 – Use of tissue sample which has become part of deceased’s medical records

98. Section 34 provides that where, as a result of receipt of notice under section 33, a tissue 
sample has become part of the deceased’s medical records, it can be used for specified purposes 
related to diagnosis and audit without authorisation, and for purposes of education, training or 
research with appropriate authorisation under Part 3, in accordance with section 37, 38, 39, 40 or 
as the case may be, 41.

Section 35 – Use of organ no longer required for procurator fiscal purposes

99. Section 35 provides, in relation to examinations carried out for the purposes of the 
functions or under the authority of the procurator fiscal on or after the day this section comes 
into force, that an organ removed from the body during such an examination can be retained and 
used for education, training and research, once the manager of the relevant establishment 
receives notice from the fiscal that the organ is no longer required for the purposes of the 
functions of the fiscal; if the subsequent use of the organ for such purposes is authorised in the 
appropriate manner under Part 3; and if the use is research the research is in addition approved 
by such person (or persons) or group (or groups) of persons as the Scottish Ministers may 
specify by order under the section.  The intention is that the order will specify a Research Ethics 
Committee. 

Section 36 – Notice under section 33(2) or 35(2)(a):  further provisions

100. Section 36 sets out the formalities associated with the notification which the fiscal is to 
send indicating that tissue samples or organs are no longer required for the purposes of the 
functions of the fiscal. Subsection (1) provides for the ways in which notification may be sent 
and subsections (2) and (3) provide a definition of the manager of an establishment for the 
purposes of section 33(2) or 35(2)(a). 

Section 37 – Authorisation of use etc after examination:  adult

101. Section 37(1) provides that an adult may authorise the use of tissue sample, or the 
retention and use of an organ, which is removed from the adult’s body after the adult’s death 
when that sample or organ was removed but is no longer required for the purposes of the 
functions of the fiscal. The requirement of authorisation applies to use for the purposes of 
education, training or research. Subsection (2) provides that such authorisation must be in 
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writing and signed by the adult and may be withdrawn in writing signed by the adult. 
Alternatively, if the adult is blind or unable to write, such authorisation and the withdrawal of 
such authorisation may be signed by another adult on behalf of the adult who is blind or unable 
to write. If it is so signed it must be witnessed by one witness.  Subsection (3) provides that 
where a signatory signs authorisation or withdraws authorisation on behalf of an adult in this 
way, the authorisation or withdrawal must contain a statement signed by the signatory and the 
witness that the adult expressed the intention to either give or withdraw the authorisation and 
requested the signatory to sign on his or her behalf. Subsection (4) provides that nothing in the 
provisions in subsection (2) dealing with authorisation or withdrawal signed by a signatory on 
the adult’s behalf prevents an adult who is blind from giving or withdrawing authorisation 
without such a signatory under subsection (2).

Section 38 – Authorisation of use etc after examination:  adult’s nearest relative

102. Section 38(1) provides that where no authorisation by the adult of any of the matters 
referred to in section 37(1) (use of tissue sample or retention and use of an organ which is no 
longer required for the purposes of the fiscal) is in force immediately before the adult’s death, 
the nearest relative of the deceased adult may authorise one or more of those matters.  
Authorisation is needed where the use relates to the purposes of education, training or research 
(sections 34(b)).  

103. Subsections (2) and (3) provide that such authorisation by the nearest relative must be in 
writing, signed by the nearest relative and witnessed by one witness.  The authorisation may be 
withdrawn in writing, signed by the nearest relative and witnessed by one witness. Subsection 
(2) also provides that, in providing authorisation, the nearest relative must state that they have no 
actual knowledge that the adult was unwilling for the matter in question to be authorised for the 
purpose in question.

Section 39 – Authorisation of use etc after examination:  child 12 years of age or over

104. Section 39(1) provides that a child who is 12 years of age or over may authorise the use 
of tissue sample, or the retention and use of an organ, which is removed from the child’s body 
after the child’s death when that sample or organ was removed but is no longer required for the 
purposes of the functions of the fiscal. Authorisation is needed where the use relates to the 
purposes of education, training or research.  Subsection (2) provides that such authorisation by 
the child must be in writing, signed by the child and witnessed by 2 witnesses and may be 
withdrawn in writing signed by the child. Alternatively, if the child is blind or unable to write, 
such authorisation and the withdrawal of such authorisation may be signed on behalf of the child. 
If it is so signed it must be witnessed by one witness.  Subsection (3) provides that where a 
signatory signs authorisation or withdraws authorisation on behalf of a child in this way, the 
authorisation or withdrawal must contain a statement signed by the signatory and the witness that
the child expressed the intention to either give or withdraw the authorisation and requested the 
signatory to sign on his or her behalf. Subsections (4) and (6) provide that any such authorisation 
on behalf of a child who is 12 years of age or over who is blind or unable to write must contain 
or be accompanied by certification from both the signatory and the witness that in their opinion 
the child understands the effect of the authorisation and is not acting under undue influence in 
giving it. A similar certification is required from both witnesses to an authorisation which is 
signed by the child himself or herself under subsection (2). Subsection (5) provides that nothing 
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in the provisions in subsection (2) dealing with authorisation or withdrawal signed by a signatory 
on the child’s behalf prevents a child who is blind from giving or withdrawing authorisation 
without such a signatory under subsection (2).

Section 40 – Authorisation of use etc after examination:  person with parental rights and 
responsibilities for child 12 years of age or over

105. Section 40(1) provides that if there in force immediately before the death of a child who 
died 12 years of age or over no authorisation by the child of any of the matters referred to in 
section 39(1) (use of tissue sample or retention and use of an organ which is no longer required 
for the purposes of the fiscal) a person who immediately before the child’s death had parental 
rights and responsibilities in relation to the child (but who is not a local authority) may authorise 
one or more of those matters.  Authorisation is needed where the use relates to the purposes of 
education, training or research.  

106. Subsections (2) and (3) provide that such authorisation by the person with parental rights 
and responsibilities in relation to the child must be in writing, signed by that person and 
witnessed by 2 witnesses and may be withdrawn in writing, signed by the person who gave the 
authorisation and witnessed by 2 witnesses. Subsection (2) also provides that, in providing 
authorisation, the person with parental rights and responsibilities must state that they have no 
actual knowledge that the child was unwilling for the matter in question to be authorised for the 
purpose in question. 

Section 41 – Authorisation of use etc after examination:  person with parental rights and 
responsibilities for child under 12 years of age

107. Section 41(1) provides that where a child dies under 12 years of age, authorisation of one 
or more of the matters referred to in section 39(1) (use of tissue sample or retention and use of an 
organ which is no longer required for the purposes of the fiscal) can be given by a person who 
immediately before the death of the child had parental rights and responsibilities in relation to 
the child (but who is not a local authority). Authorisation is needed where the use relates to the 
purposes of education, training or research. Subsection (2) provides that authorisation by the 
person with parental rights and responsibilities must be in writing, signed by that person and 
witnessed by 2 witnesses and may be withdrawn in writing, signed by the person who gave 
authorisation and witnessed by one witness.

Section 42 – Use of tissue sample removed before day on which section 33 comes into force

108. Section 42 deals with tissue samples removed from the body of a deceased person as a 
result of an examination carried out for the purposes of the functions or under the authority of  
the fiscal before section 33 comes into force and held immediately before that day for use for any 
of the purposes set out in section 34(b) (education, training or research) (whether or not held then 
also for the purposes of the functions of the fiscal).  It provides that such a sample can be 
retained and used for any of those purposes after the new legislation comes into force without 
authorisation.  Its use for purposes of education, training or research does not preclude its 
continued use for the purposes of the functions of the fiscal.
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Section 43 – Use of organ removed before day on which section 35 comes into force

109. Section 43 deals with organs removed from the body of a deceased person as a result of 
an examination carried out for the purposes of the functions or under the authority of the fiscal 
before section 35 comes into force and held  immediately before that day for use for the purposes 
of existing approved research (whether or not held then also for the purposes of the functions of 
the fiscal).  

110. Subsection (1) provides that such an organ can be retained and used without authorisation 
for the purposes of the existing approved research or for the purposes of education, training or 
new approved research after the new legislation comes into force.  Its use for purposes of 
education, training or research does not preclude its continued use for the purposes of the 
functions of the fiscal.  Subsection (2) provides that “existing approved research” means research 
approved before the new legislation (section 35) comes into force by such person (or persons) or 
group (or groups) of persons as the Scottish Ministers may specify by order. “New approved 
research” means research approved after the new legislation (section 35) comes into force by 
such person (or persons) or group (or groups) of persons as the Scottish Ministers may specify 
by order. The intention is that the order will specify that such research is to be approved by a 
Research Ethics Committee.

PART 4:  PARTS 1 TO 3:  SUPPLEMENTARY PROVISION

Section 44 – Conditions attached to authorisation

111. Paragraph (a) of subsection (1) provides that conditions can be attached to the following 
authorisations under Part 1 of the Bill: an authorisation by the nearest relative of an adult under 
section 7(1); an authorisation under section 10(1) by a person who immediately before the death 
of a child who died 12 years of age or over had parental rights and responsibilities in relation to 
that child; an authorisation under section 11(1) by a person who immediately before the death of 
a child who died under 12 years of age had parental rights and responsibilities in relation to that 
child.  However, conditions can only be attached to authorisation by virtue of those provisions 
where the removal and use of a body part is for the purposes of research, education, training or 
audit. Conditions cannot be attached to such authorisation when removal and use of a body part 
is for the purpose of transplantation. 

112. Section 44(1) also provides that conditions can be attached to the following 
authorisations under Parts 2 and 3: authorisation by a nominee of an adult under section 25(1) or 
the nominee of a child who died 12 years of age or over under section 27(1); an authorisation by 
the nearest relative of an adult under section 25(2) or 38(1); an authorisation under section 27(2) 
or 40(1) by a person who immediately before the death of a child who died 12 years of age or 
over had parental rights and responsibilities in relation to that child; an authorisation under 
section 28(1) or 41(1) by a person who immediately before the death of a child who died under 
12 years of age had parental rights and responsibilities in relation to that child. 

113. Subsection (2) requires that where conditions are attached by virtue of subsection (1), the 
matter authorised must be carried out in accordance with those conditions, in so far as it is 
reasonably practicable to do so.  The standard authorisation forms that will be prescribed for 
hospital post-mortem examinations will allow for the making of such conditions.
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Section 45 – Nearest relative

114. Section 45 sets out the arrangements for determining the person’s nearest relative, who  
may provide authorisation where appropriate.  The hierarchy is very similar to that included in 
recent mental health legislation (Mental Health (Care and Treatment)(Scotland) Act 2003).  
Subsection (1) provides who may be the nearest relative of a deceased adult for the purpose of 
sections 7 (Part 1) and 25 (Part 2). Subsection (2) provides that, in relation to authorisation by 
the nearest relative of a deceased adult under section 38 (Part 3) in the context of tissue sample 
or organs no longer required for the purposes of the fiscal, there is an addition to the hierarchy of 
someone who had a longstanding professional relationship with the adult. Subsection (2A) 
prevents an adult’s spouse or civil partner from being able to give authorisation in terms of the 
nearest relative hierarchy if they are permanently separated or have deserted, or been deserted 
by, their partner at the time their partner dies.  Subsection (3) provides that the relationships 
listed in the different paragraphs of subsection (1) rank in the order of those paragraphs. 
Subsection (4) provides that relatives at the same level in the nearest relative hierarchy in 
subsection (1) will have the same equal status in terms of giving authorisation under sections 7, 
25 or 38.  Subsection (5) sets out the circumstances in which a person’s relationship with the 
deceased adult is to be left out of account.

Section 46 – Witnesses: additional provisions

115. Section 46(1) provides for additional requirements which must be satisfied in relation to 
the witnessing of authorisation, withdrawal of authorisation, nomination or withdrawal of 
nomination in writing, in terms of the provisions specified in this subsection. The specified 
provisions include those which allow a signatory to sign on behalf of an adult or a child 12 years 
of age or over who is blind or unable to write. The requirements are that a witness must be an 
adult, must be a witness to the signature and the content of the writing and must sign the writing. 
Where 2 witnesses are required they must be present at the same time.   Subsection (2) provides 
for additional requirements in relation to the witnessing of verbal authorisation or verbal 
withdrawal of authorisation by an adult in terms of section 24(2)(b)  and (3)(b)(ii). The 
requirements are that each of the 2 witnesses must be an adult and must be a witness to the 
verbal expression of authorisation or withdrawal. Again, both witnesses must also be present at 
the same time. 

Section 47 – Power to prescribe forms and descriptions of persons who may act as a witness

116. Section 47 gives the Scottish Ministers power to prescribe by regulations the form in 
which authorisations by nominees or nearest relatives is to be, or may be given, and the type of 
people who can act as witnesses in certain cases.

PART 5: AMENDMENT OF THE ANATOMY ACT 1984

Section 48 – Amendment of the Anatomy Act 1984

117. Section 48 of the Bill amends the Anatomy Act 1984 (c.14) (“the 1984 Act”) to change 
the provisions which govern the use of whole cadavers and body parts for the purpose of 
anatomical examination in Scotland, in line with similar changes being made in England, Wales 
and Northern Ireland and with other legislative changes which have taken place since 1984; in 
particular, changes made by the Human Tissue Act 2004. It also introduces new provisions 
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which, for example, provide a right of appeal for any refusal of a licence by Scottish Ministers 
for premises to be used for the teaching of anatomy or individuals to become teachers of 
anatomy and take on new powers to govern the public exhibition of anatomical specimens.

118. Subsection (2) amends section 1 (definitions and scope) of the 1984 Act. Paragraph (a) 
amends the definition of anatomical examination by substituting a new section 1(1) of the 1984 
Act. The new section 1(1) provides that an anatomical examination means macroscopic 
examination of a body for the purposes of teaching, studying or training in or researching into, 
the gross structure of the human body or surgical and clinical procedures that involve dissection, 
removal of body parts and the practice of reconstruction including using artificial body parts. 
The definition includes examination of a body part for those purposes where it is separated from 
a body in the course of an anatomical examination into that body.  Paragraph (aa) makes clear 
that an imported body is not to be treated as an anatomical specimen until authority for its 
anatomical examination has been given. In doing so it will ensure that where a body is imported 
for use for anatomical examination in Scotland it is not regarded as an anatomical specimen as 
defined in the Anatomy Act 1984 until authority for the examination of that body in Scotland has 
been given. Paragraph (b) amends section 1(4) of the 1984 Act so as to exclude examinations 
instructed by the procurator fiscal or post mortem examinations (as defined by section 19 of the 
Bill) from the scope of the 1984 Act. Paragraph (c) amends section 1(5) of the 1984 Act so as to 
provide that if part of a body is authorised to be removed from the body of a deceased adult for 
the purposes of transplantation, research, education, training or audit under various provisions of 
Part 1 of the Bill, the Bill, rather than the 1984 Act, will apply to the removal and use of the part 
even if the transplantation, research, education, training or audit consists of or involves 
anatomical examination.

119. Subsection (3) amends section 2 (control of examination and possession of anatomical 
examinations) of the 1984 Act. Sub-paragraph (i) of paragraphs (a) and (b) amend subsections 
(1) and (2) of the section 2 of the 1984 Act to include within their scope new sections 4A of the 
1984 Act regarding authorisation of use of a body imported into Scotland for anatomical 
examination and new section 4B of the 1984 Act regarding additional provision on lawful 
examinations under sections 4 or 4A. The effect is that sections 2(1) and (2) now provide that no 
person shall carry out an anatomical examination or have an anatomical specimen in his 
possession unless it is lawful by virtue of sections 4 to 4B. Sub-paragraph (ii) of paragraph (a) 
amends section 2(1)(d) of the 1984 Act so as to provide that no person shall carry out an 
anatomical examination of an imported body unless the death has been registered or recorded (or 
the equivalent) under the law applicable in the country or the territory in which the person died. 
Sub-paragraph (ii) of paragraph (b) amends section 2(2)(c) so as to provide that no person shall 
possess an anatomical specimen of an imported body unless a certificate of cause of death or 
other document having equivalent effect has been issued under the law applicable in the country 
or territory in which the person died. Sub-paragraphs (3)(a)(ii) and (3)(b)(ii) and (3)(c) also 
repeal references to the provisions of the Births and Deaths Registration Act 1953 (which do not 
apply to Scotland) in section 2 of the 1984 Act. 

120. Subsection (4) amends section 3(3)(b) of the 1984 Act so as to remove the wording in 
that provision that permits a person to be authorised to carry out an anatomical examination if he 
carries out the examination in the course of teaching or studying, or researching into 
morphology. The effect of section 3(3)(b) will therefore be that a person will only be authorised 
to carry out an anatomical examination under that subsection if at the time of the examination he 
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is either licensed to carry it out under section 3(2)(a) of the 1984 Act or he has permission to 
carry it out from a person who is so licensed. 

121. Subsection (5) amends section 4 of the 1984 Act (lawful examinations). Paragraph (a) 
provides that only a person who is 12 years of age or over may make a request that his body be 
used after his death for anatomical examination. Paragraph (b) inserts new subsections (1A) to 
(1D) into section 4 of the 1984 Act to make it a requirement that such a request must be made in 
writing, signed by the person making the request and witnessed by an adult. Alternatively, in 
relation to such requests by persons who are blind or unable to write, the request must be signed 
on behalf of that person by another adult. Again, the request must be witnessed by an adult. In 
the latter case, new section 4(1B) provides that such a request must contain a statement signed by 
both the signatory and the witness that the person who is blind or unable to write expressed his 
intention to make the request and requested the signatory to sign on his behalf. New section 
4(1C) provides for additional requirements in respect of  requests by persons aged 12 years or 
over, but not yet an adult, including requests from such persons who are blind or unable to write.
Requests from persons aged 12 years or over, but not yet an adult will require to be witnessed by 
two adults, present at the same time, and each witness must certify in writing that the person 
understood the effect of the request and was not acting under undue influence in making it. For 
requests from such persons who are blind or unable to write the signatory and the witness must 
certify in writing that the person understood the effect of the request and was not acting under 
undue influence in making it.  New section 4(1D) provides that nothing in 4(1A)(b) prevents a 
person who is blind  from signing a request  under subsection (1) in accordance with paragraph 
(a) of subsection (1A). 

122. Paragraphs (c), (e) and (g) repeal section 4(3), (7), (8), (10), (11) of the 1984 Act, which 
are related to the circumstances under which a person in possession of a body could authorise it 
to be used for anatomical examination and the statutory period at the end of which authority 
under section 4 of the 1984 Act expired. Paragraph (ca) maintains the restrictions that 
authorisation for anatomical examination cannot be given by a person entrusted with a body for 
the purpose only of its interment or cremation and that authority for lawful examination expires 
at the end of the statutory period. Paragraph (d) repeals the words “this subsection applies only to 
Scotland” in section 4(6) of the 1984 Act, which requires the consent of the procurator fiscal to 
be obtained in certain circumstances before authority to use a body for anatomical examination 
may be given or acted upon. This is consequential upon an amendment made in the Human 
Tissue Act 2004 which extends the application of section 4(6) in Scotland (by virtue of section 
59(5)(c) of the 2004 Act. As the 2004 Act repeals the provisions of the 1984 Act as they relate to 
England & Wales, and the present Bill will amend the provisions of the 1984 Act as they relate 
to Scotland, there is no need for section 4(6) to provide that that subsection applies only to 
Scotland. Paragraph (f) will insert a new subsection 4(9A) of the 1984 Act to provide that 
subsection 4(9) of that Act (allowing authority to be given in the case of a body lying in a 
hospital, nursing home, other institution or accommodation provided by a care home service by a 
person designated by the person having the control and management of the institution) does not 
apply to the use of an imported body for anatomical examination. 

123. Subsection (6) inserts new provisions 4A and 4B into the 1984 Act to govern the lawful 
use of imported bodies. New section 4A allows a person who must be licensed under the Act to 
carry out anatomical examinations and to have possession of anatomical specimens, and who is 
lawfully in possession of an imported body outwith Scotland to authorise its use for anatomical 
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examination if it is imported for such use in Scotland, no more than 3 years have elapsed since 
the date of death and either there has been no previous anatomical examination of the imported 
body or any such previous examination was only made for the purpose of removal and retention 
of one or more of the body parts for the purposes of education, training or research. If authority 
under section 4A is given, the anatomical examination of the imported body is lawful provided 
that the requirements in new section 4B(1) and (2), which also apply to the anatomical 
examination in accordance with a request under section 4, are met. New section 4B makes 
additional provision in relation to lawful examinations. Subsection (1) of new section 4B 
provides that no authority may be given in respect of a body under section 4(2) or 4A by a 
person entrusted with the body for the purpose only of its interment or cremation. Subsections 
(2), (3) and (4) of new section 4B make additional provision in relation to the setting of, and 
expiry of, the statutory period of 3 years, after which the authority to use a body for anatomical 
examination expires.  

124.  Subsection (7) amends section 5(1), (2), (4) and (5) of the 1984 Act (control of 
possession after examination). Paragraph (a) substitutes a new section 5(1) of the 1984 Act so as 
to extend the application of that subsection to the authorisation of use of an imported body for 
anatomical examination under section 4A or situations under section 4A has expired or situations 
where a body has been used for anatomical examination outwith Scotland, other than the case 
where the body has been imported for use for, and may be used or is being used for, anatomical
examination in Scotland. In addition, it provides that section 5 will apply whether or not the 
body or part of the body has undergone any process to preserve it. Paragraph (aa) provides that 
the prohibition on any person having a body or part of a body that section 5(1) applies to, does 
not apply where it is permitted in the circumstances set out in new subsection (4A). Paragraph 
(b) extends the scope of section 5(4) of the 1984 Act relating to the circumstances in which 
section 5(2) of that Act (prohibition of possession of a body or part of the body) does not apply. 
The effect is that section 5(4) now allows a person in certain circumstances to have possession of 
part of an imported body whose anatomical examination has been concluded.  Paragraph (b) also 
inserts a new subsection (4A) which allows, in certain circumstances, the possession of a body 
which has been used for anatomical examination outwith Scotland. Paragraph (c) extends the 
scope of section 5(5) of the 1984 Act so as to provide that a licence may be granted to a person, 
to have possession of bodies and  parts of bodies in the interests of training, as well as in the 
interests of education or research.

125. Subsection (8)(a) adjusts section 6(1) of the Anatomy Act 1984 to reflect the proposed 
change to a procedure of only accepting written requests, with special arrangements for those 
who are blind or unable to write. Paragraph (b) substitutes a new section 6(3) into the 1984 Act 
to provide that the authority given under inserted section 4A for use of an imported body for 
anatomical examination may include authority for possession of parts (or any specified parts) of 
the body to be held in accordance with the authority after the examination is concluded.      

126. Subsection (9) inserts a new section 6A into the 1984 Act. Subsection (1) of new section 
6A provides that no person may publicly display an anatomical specimen, a body or part of a 
body which has either been used for anatomical examination or used outwith Scotland for such 
an examination, whether or not it has undergone a process to preserve it. Subsection (1A) of new 
section 6A exempts persons responsible for the operation or control of  museums, which Scottish 
Ministers specify by order, from the licensing requirements for the public display of bodies and 
body parts. Subsections (2), (2A), (2B), (2C), (2D) and (2E) allow public display of anatomical 
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human remains, subject to conditions.  The substituted subsections allow, in defined conditions, 
the public display of the following: parts from bodies retained after anatomical examination in 
Scotland has concluded (subsections (2) and (2A)); bodies and parts that are in the course of 
being used for anatomical examination in Scotland (subsections (2B) and (2C));  parts of bodies 
used outwith Scotland for anatomical examination or examination which has the characteristics 
of anatomical examination during the course of which the part was removed (subsection (2D)); 
bodies used outwith Scotland for anatomical examination or examination which has the 
characteristics of anatomical examination  but which have not been anatomically examined in 
Scotland (subsection (2E)). Subsection (3) of the new section 6A allows Scottish Ministers to 
grant a licence to a person to display a body or body part if they think it desirable to do so in the 
interests of education, training or research. A person will be authorised to publicly display a 
body or body part under section 6A(3), if at the time of the display, he is so licensed.  
Subsections (3A) and (3B) of the new section 6A prohibits the public display of bodies or part of 
bodies during while a procedure in relation to an anatomical examination or any similar 
procedure is actually being carried out. This prohibition applies to persons who are authorised to 
publicly display the body or part under a licence from the Scottish Ministers and to persons 
responsible for the operation or control of museums specified in an order by the Scottish 
Ministers, and so exempt from the requirement to be licensed. Subsection (4) of the new section 
6A provides that a licence-holder under section 6A(3) shall be required to compile and retain 
such records as may be specified by regulations made by the Scottish Ministers. Subsection (5) 
of the new section 6A excludes from the prohibition on public display, display which enables 
people to pay their final respects to the deceased or which is incidental to the deceased’s funeral 
and, in certain circumstances, display at a place of religious worship. Subsection (6) of the new 
section 6A provides that the power to make an order specifying the persons responsible for the 
operation or control of museums, which will not require a licence for the public display of 
human anatomical remains, and regulations under inserted section 6A(4) shall be subject to 
negative procedure in the Scottish Parliament.

127. Subsection (10) inserts a new subsection (7A) into section 7 of the 1984 Act (licences: 
general provisions). Paragraph (a) amends section 7(7) so that that subsection is subject to the 
new inserted section 7(7A). Section 7(7) of the 1984 Act requires revocation of a licence by 
Scottish Ministers to be accompanied by written notice to the licence holder, specifying the 
reasons why, and the date on which, the licence is to be revoked (which date must be 28 days 
from the date of the notice). Inserted section 7(7A) will provide an exception to the application 
of section 7(7) if Scottish Ministers consider that there would be a risk to public health if the 
requirements of section 7(7) were to apply. In those circumstances, Scottish Ministers are 
required to notify the licence holder that the revocation takes effect on the date specified in the 
notification. The 28 day period of notice is therefore not required in these circumstances. 

128. Subsection (11) inserts a new section 7A into the 1984 Act. Subsection (1) of the new 
section 7A introduces a right of appeal to a sheriff principal against decisions made by Scottish 
Ministers under various provisions of the amended 1984 Act either to refuse to grant a licence 
for a particular purpose, to grant a licence subject to conditions or to revoke a licence. 
Subsections (2) and (3) of the new section 7A will provide that the applicant may appeal on 
specified grounds to the sheriff principal within 21 days from the date of the decision appealed 
against. The specified grounds are that the Scottish Ministers in arriving at their decision erred in 
law, based their decision on an incorrect material fact, acted contrary to natural justice or 
exercised their discretion in an unreasonable manner. Subsection (4) of the new section 7A 
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specifies the appropriate sheriff principal to which an appeal lies, depending on what type of 
decision is appealed against.  Subsection (5) of new section 7A specifies the disposal powers of 
the sheriff principal when allowing an appeal under this section. In allowing the appeal, the 
sheriff principal must set aside the decision and must either substitute his own decision or remit 
the case to the Scottish Ministers anew. 

129. Subsection (12) amends section 8(1) (regulations) of the 1984 Act.  Paragraph (a) inserts 
a reference to the new section 4A (lawful examination: imported bodies) into section 8(1)(a), so 
that Scottish Ministers may make regulations in relation to bodies the anatomical examination of 
which is lawful by virtue of either section 4 or 4A, with a view to securing their efficient and 
orderly examination and the decent disposal of the bodies (or parts of them) after their 
examination has been concluded.  Paragraph (b) substitutes in section 8(1)(b) for the words 
“lawful by virtue of section 6” the words “authorised under section 5(5)”, so that the scope of 
regulations that the Scottish Ministers may now make under section 8(1)(b), with a view to 
securing that they are decently cared for, is applied to bodies and to body parts which are the 
subject of a licence under section 5(5).  Paragraph (c) expands the regulation making powers of 
the Scottish Ministers under section 8(1) to reflect the insertion of the new section 6A (control of 
public display), by inserting a new section 8(1)(c), allowing Scottish Ministers to make 
regulations in relation to bodies and to body parts displayed under section 6A(3) with a view to 
securing that the parts are decently cared for and displayed with appropriate respect.

130. Subsection (13) inserts a new section 8A into the 1984 Act.  Subsection (1) of the new 
section 8A enables Scottish Ministers to prepare a Code of Practice, firstly to give practical 
guidance to certain persons (those licensed under section 3(2) to carry out anatomical 
examinations or to have possession of anatomical specimens, those authorised under section 5(5) 
to have possession of bodies and parts of a body, and those authorised under section 6A(3) to 
publicly display parts of  bodies and parts of a body) and secondly to lay down standards 
expected in relation to those specified activities.  Subsections (2) to (9) of the new section 8A 
make further provision in relation to the making of a code of practice.  Under subsection (2), a 
code of practice prepared under (1) may not be given effect unless and until it has been 
confirmed by order of, and brought into force on a day appointed by order by, the Scottish 
Ministers;  such orders are, under subsection (9), to be made by statutory instrument subject to 
negative procedure in the Scottish Parliament.  Subsection (3) requires the Scottish Ministers to 
consult such persons as they see fit and to lay a draft of the code before the Scottish Parliament 
before they confirm it under subsection (2)(a), whilst subsection (4) requires them to thereafter 
publish a confirmed code of practice in such way as, in their opinion, is likely to bring it to the 
attention of those interested in it.  The Scottish Ministers are also, under subsection (5), required 
to keep a code of practice confirmed by order under subsection (2)(a) under review and to 
prepare a revised code of practice where appropriate, with subsection (6) providing that the 
procedures outlined in subsections (2) to (4) will also apply to such a revised code of practice.  
Subsection (7) provides that any person licensed or authorised as mentioned in subsection (1)(a) 
is to have regard to the provisions of a published code of practice in so far as the provisions are 
applicable to the activity that the person is licensed or authorised to carry out. However, a failure 
on the part of any such person to comply with any provision of such a code will not of itself 
render them liable to any proceedings. Subsection (8) enables Scottish Ministers, in carrying out 
their functions under the 1984 Act with respect to licences, to take into account any relevant 
observance of, or failure to observe, a code of practice published under subsection (4), so far as 
dealing with an application for a licence under section 3(2) (to carry out anatomical 
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examinations or to have possession of anatomical specimens), under section 5(5) (to have 
possession of bodies or parts of a body) or under section 6A(3) (to publicly display bodies or 
parts of a body).     

131. Subsection (14) removes the reference to her Majesty’s Inspector of Anatomy (to reflect 
the cessation of that post in England and Wales under the Human Tissue Act 2004) whilst 
retaining the reference to Her Majesty’s Inspector of Anatomy for Scotland. 

132. Subsection (15) amends the powers of HM Inspector of Anatomy for Scotland under 
section 10 (inspector’s powers to inspect records and premises) of the 1984 Act.  Paragraph (a) 
amends section 10(1) to enable an inspector to require the production of, and inspect and take 
away copies of, any records which a person is required to retain by virtue of the new requirement 
under section 6A(4) to compile and retain records by holders of a licence granted under section 
6A(3) (licence by Scottish Ministers to display part of a body).  Paragraph (b) amends subsection 
(2)(a) of section 10, to extend the powers of an inspector to enter and inspect premises in 
accordance with that subsection to where he has reasonable cause to believe that an offence 
under any of the offences listed in section 11(1) has been or is being committed. Paragraph (c) 
repeals subsection (5) of section 10, which had limited the power to enter premises under 
subsection (2) to where a licence under section 3(1) is effective in respect of the premises both at 
the time of the suspected offence and at the time of the entry.

133. Subsection (16) amends section 11 (offences) of the 1984 Act. Paragraph (a) of 
subsection (16) adds the unlicensed display of a body or part of a body, in contravention of the 
new section 6A(1) of the 1984 Act, and the display a body or part of a body in contravention of 
new subsection (3A), to the list of possible offences under section 11(1) of the 1984 Act. 
Paragraph (b) adds to the existing listed offences under section 11(5) of the 1984 Act, in relation 
to record and information keeping, a failure to comply with the new requirement under section 
6A(4) to compile and retain records by licence holders under section 6A(3) (licence by Scottish 
Ministers to display a body or part of a body). Paragraph (c) amends section 11(9) to add 
members of bodies corporate to the list of individuals who will be guilty along with the body 
corporate where the offence was committed with the consent or connivance of or is attributable 
to any neglect on the part of that person. Paragraph (d) inserts two new subsections (9A) and 
(9B) into section 11, which will extend to Scottish partnerships and unincorporated associations 
respectively liability for offences under section 11 or against regulations made under section 8 of 
the 1984 Act.

134. Subsection (17) inserts a new interpretation section (section 11B) to the 1984 Act to 
introduce definitions of “adult” and “imported body”, terms which are used within the new 
provisions being inserted into the 1984 Act by virtue of section 48.

PART 6:  MISCELLANEOUS

Section 49 – Arrangements by Scottish Ministers for assistance with functions under 
sections 1, 2, 15(3), (3A) or (3B), 15A, 16(2), or 17(3)

135. Section 49 provides that the Scottish Ministers may make arrangements with other UK 
public authorities to undertake, or assist them in relation to, any of their functions under sections 
1, 2, 15(3), (3A) or (3B) (except the power to make regulations under that section), 15A (except 
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the power to make regulations under that section), 16(2) or 17(3).  This would allow the Scottish 
Ministers to have certain functions carried out by an organisation such as the Human Tissue 
Authority.

136. Subsection (3) maintains the Scottish Ministers’ responsibility for functions carried out 
under such arrangements.

Section 50 – Power to give effect to Community obligations

137. Section 50 gives the Scottish Ministers power to amend the Bill once it has been enacted 
by regulations to take account of a Community obligation, such as implementation of the EU 
Directive on Tissue and Cells.  This equates to section 46 of the Human Tissue Act 2004 (c.30).

Section 51 – Bodies corporate etc.

138. Section 51 includes standard provisions setting out the circumstances in which, where a 
body corporate or Scottish partnership is charged with an offence under the Act, persons 
involved with a body corporate or such partnership may also acquire criminal responsibility.  

Section 51A – Amendment of the Adults with Incapacity (Scotland) Act 2000

139. This provision will ensure that a welfare attorney or welfare guardian does not have 
powers under the Adults with Incapacity Act 2000 to make any requests on behalf of an adult 
under the Anatomy Act 1984, to give any authorisation on behalf of an adult for transplantation, 
hospital post-mortem or retention of organs or tissues from fiscal post mortem, or to make any 
nomination on behalf of the adult for a hospital post mortem.  The intention in relation to 
authorisations for the post-death situation is to put beyond doubt that welfare attorneys and 
welfare guardians do not have powers under the 2000 Act to authorise on behalf of the adult (for 
example, to sign a kidney donor card for the adult).  In relation to live transplants authorised 
under the Bill, the intention is that these types of donation (organs in the context of a domino 
organ transplant operation and regenerative tissue) are to be considered instead under the 
procedures being set up by the Human Tissue Authority.

PART 7:  GENERAL

Section 52 – Ancillary provisions

140. Section 52 enables the Scottish Ministers to make further provision, by order, which is 
incidental to or consequent on the Bill and to allow transitional or savings provisions as required 
in implementing the Bill’s provisions.

Section 53 – Regulations or orders

141. Subsection (1) provides that powers to make orders or regulations in the Bill are to be 
exercisable by statutory instrument.  Subsection (2) provides that except where otherwise 
provided, the statutory instruments containing such orders or regulations shall be subject to 
negative procedure in the Scottish Parliament.  Subsection (3) provides that regulations under 
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section 50, an order under section 52 which contains provisions which alter the text of an Act 
and regulations under section 15(3), (3A) or (3B) are to be the subject of affirmative resolution.

Section 54 – Interpretation

142. Section 54 defines terms used throughout the Bill.

Section 55 – Repeals

143. Section 55 introduces schedule 1 (which contains consequential repeals).

Section 56 – Short title and commencement

144. This section provides for the short title of the Bill.  Further, section 56 allows the Scottish 
Ministers to bring the provisions of the Bill (except sections 47, 53, 54 and 56) into force by 
order and to set different dates to commence different provisions.  The section provides for 
sections 47, 53, 54 and 56  to come into force on Royal Assent.
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HUMAN TISSUE (SCOTLAND) BILL 
 

—————————— 
  

SUPPLEMENTARY MEMORANDUM ON DELEGATED POWERS 

 
 
PURPOSE 

1. This supplementary memorandum has been prepared by the Scottish Executive in 
accordance with Rule 9.7.10 of the Parliament’s Standing Orders. to assist consideration by the 
Subordinate Legislation Committee in accordance with Rule 9.7.9.  It addresses changes to 
provisions of the Human Tissue (Scotland) Bill conferring power to make subordinate legislation 
and the inclusion of new powers as a result of amendments at Stage 2 of the Bill.  It describes the 
purpose of each additional provision and explains why the matter is to be left to subordinate 
legislation.  

2. In deciding whether to adopt negative or affirmative resolution procedure, careful 
consideration has been given to the degree of parliamentary scrutiny that is felt to be required for 
the regulations, balancing the need for the appropriate level of scrutiny with the need to avoid 
using up parliamentary time unnecessarily.  Affirmative procedure is used where the order or 
regulation making powers allow for the modification of any enactment or where there is 
significant public interest.  Negative resolution procedure is used otherwise. 

Section 15 – Restrictions on transplants involving live donor 

Relevant provision:  Subsections (3), (3A) and (3B) 
Power conferred on:  The Scottish Ministers. 
Power exercisable by: Regulations made by Statutory Instrument.  
Parliamentary procedure: Affirmative resolution procedure of the Scottish Parliament.  

3. Section 15(3) of the Bill gives the Scottish Ministers powers by regulations to provide 
that no offence is committed under sections 15(1)(b) or 15(2)(b) where the requirements of 
section 15(3) are met. The Bill, as introduced, provided that such regulations were subject to 
negative resolution procedure. However, following comments received from the Subordinate 
Legislation Committee, it was agreed that in view of the public interest in the subject matter, the 
regulations under this provision merited the more detailed scrutiny afforded by affirmative 
resolution procedure. Section 53(3) of the Bill was therefore amended at Stage 2 to provide that 
regulations made under this provision are subject to affirmative resolution procedure.  

4. Two new subsections, (3A) and (3B), were inserted into section 15 of the Bill at stage 2. 
The new section 15(3A) gives Scottish Ministers powers by regulations to set out the 
requirements that must be satisfied in order to ensure that no offence is committed under:  

• section 15(1)(a) (in relation to the removal of an organ, part of an organ or any tissue 
from the body of a living child intending that it be used for transplantation);  
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• section 15(1)(c) (in relation to the removal of any tissue from the body of a living 
adult with incapacity intending that it be used for transplantation);  

• section 15(2)(a) (in relation to the use for transplantation of an organ, part of an 
organ or any tissue which has come from the body of a living child); or 

• section 15(2)(c) (in relation to the use for transplantation of any tissue which has 
come from the body of a living adult with incapacity) 

where a person removes or uses regenerative tissue.  

5. The requirements are that Scottish Ministers are satisfied that no reward has been or is to 
be given in contravention of the provisions of section 17 (prohibition of commercial dealings in 
parts of a human body for transplantation) and that Scottish Ministers are satisfied that such 
other requirements or conditions as may be specified in the regulations are complied with. 

6. The new section 15(3B) gives Scottish Ministers powers by regulations to set out the  
requirements that must be satisfied in order to ensure that no offence is committed under: 

• section 15(1)(a) (in relation to the removal of an organ, part of an organ or any tissue 
from the body of  a living child intending that it be used for transplantation); 

• section 15(1)(b) (in relation to the removal of an organ or part of an organ from the 
body of a living adult intending that it be used for transplantation); 

• section 15(2)(a) (in relation to the use for transplantation of an organ, part of an 
organ or any tissue which has come from the body of a living child); or  

• section 15(2)(b) (in relation to the use for transplantation of an organ or part of an 
organ which has come from the body of a living adult) 

where a person removes or uses an organ or part of an organ which is as described in section 
15(3C) (i.e. it is necessarily removed from a child or an adult with incapacity during a domino 
organ transplant operation and is in turn intended to be used for transplantation in respect of 
another living person).  

7. The requirements are that Scottish Ministers are satisfied that no reward has been or is to 
be given in contravention of the provisions of section 17 and that Scottish Ministers are satisfied 
that such other requirements or conditions as may be specified in the regulations are complied 
with. 

8. It is considered to be more appropriate for the detailed provisions on this matter to be 
confined to subordinate legislation as requirements or conditions may change over time. In view 
of the public interest in the subject matter, the regulations made under these new subsections will 
be subject to affirmative procedure (by virtue of the insertion of section 53(3)(b)).  

9. Section 15(4) was amended at Stage 2 so as to provide that regulations made under 
section 15(3), 15(3A) and 15(3B) must include provision as to appeals against decisions made in 
relation to matters which fall to be decided under the regulations. This provision already applied 
to regulations made under section 15(3), but the section was amended to include sections 15(3A) 
and 15(3B) as it is considered appropriate that regulations under these subsections contain 

593



This document relates to the Human Tissue (Scotland) Bill as amended at Stage 2 (SP Bill 42A) 
 
 

 3  

appeals against decisions, in the same way that the legislation allows for appeals in relation to 
subsection (3).  

New section 15A – Meaning of adult with incapacity for purposes of section 15(1)(c) and 
(2)(c) 

Relevant provision:  Subsection (2). 
Power conferred on:  The Scottish Ministers. 
Power exercisable by: Regulations made by Statutory Instrument.  
Parliamentary procedure: Negative resolution procedure of the Scottish Parliament.   

10. Section 15A(2) is a new provision, introduced at stage 2, which gives Scottish Ministers 
powers to prescribe in regulations the form in which a certificate under new section 15A(1) is to 
be issued.  

11. Section 15A(1) provides that the meaning of “adult with incapacity” for the purposes of 
section 15(1)(c) and (2)(c) is a person who, in the opinion of Scottish Ministers, is an adult who 
is incapable in relation to a decision about the removal of regenerative tissue from the adult for 
transplantation and in respect of whom a certificate has been issued by Scottish Ministers in 
accordance with section 15A(2) that they are of this opinion.  

12. Section 15A(2) also provides that the certificate is to specify the period during which it is 
in force, although that period must not exceed one year from the date of the certificate. This is in 
accordance with the timescales for certificates signed by medical practitioners under Part 5 of the 
Adults with Incapacity (Scotland) Act 2000. 

13. Subordinate legislation is considered more appropriate for this kind of detail than primary 
legislation. This is especially the case in respect of this power as the forms in which a certificate 
is to be issued may require to be updated from time to time. It is considered appropriate to make 
these regulations subject to negative resolution procedure to provide a degree of flexibility for 
responding to changes over time. 

Section 16 – Records, Information etc.: removal and use of parts of human bodies for 
transplantation etc. 

Relevant provision:  Subsections (1)(a) and (b). 
Power conferred on:  The Scottish Ministers. 
Power exercisable by: Regulations made by Statutory Instrument.  
Parliamentary procedure: Negative resolution procedure of the Scottish Parliament.  

14. The powers in sections 16(1)(a) and (b) were amended at stage 2 to extend the scope of 
regulations made under these provisions so that they may apply to the maintenance of records 
and the making of specified information available in relation to the removal, use and retention 
for section 3(1) purposes of parts removed from the bodies of living persons, as well as deceased 
persons. 

15. It is considered more appropriate for detailed provisions on this matter to be confined to 
subordinate legislation as the persons who may maintain such records or provide such 
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information (or any specified authority to which information is to be provided) may change over 
time. It is believed that the negative resolution procedure remains appropriate in respect of the 
extended powers in this section. 

Section 36 – Notice under section 33(2) or 35(2)(a): further provision 

Relevant provision:  Subsection (2)(c). 
Power conferred on:  The Scottish Ministers. 
Power exercisable by: Order made by Statutory Instrument.  
Parliamentary procedure: Negative resolution procedure of the Scottish Parliament.  

16. Section 36(2)(c) was amended at stage 2 to enable Scottish Ministers to specify by order 
the manager of a university for the purposes of sections 33(2) and 35(2)(a) in terms of receipt of 
fiscal notices. In terms of those provisions, the “manager of an establishment” is a person who 
has received written notification from the procurator fiscal that an organ or tissue removed from 
the body of a deceased person is no longer required for fiscal purposes and can therefore be used 
for specified purposes.  

17. The effect of this amendment is that for the purposes of section 33(2) or 35(2)(a), the 
manager of an establishment which is a university (or any other establishment which is not a 
health service hospital) will be the person or holder of such post as Scottish Ministers may 
specify by order under section 36(2)(c). 

18. It is considered to be more appropriate for these provisions to be confined to subordinate 
legislation as the establishments in which such activities may be undertaken may change over 
time. The use of subordinate legislation will allow changing circumstances to be taken into 
account. It is believed that the negative resolution procedure remains appropriate in respect of 
the regulation making powers under section 36(2)(c). 

Section 47 – Power to prescribe forms and descriptions of persons who may act as a witness 

Relevant provision:  Subsection (a) and (aa). 
Power conferred on:  The Scottish Ministers. 
Power exercisable by: Regulations made by Statutory Instrument.  
Parliamentary procedure: Negative resolution procedure of the Scottish Parliament.  

19. Section 47(a) was amended at stage 2 following comments from the Subordinate 
Legislation Committee as to whether it would be mandatory for forms to be used when they are 
prescribed under this provision or whether their use would be optional. Section 47(a) was 
amended and a new section 47(aa) inserted at stage 2 to distinguish the circumstances in which 
the form prescribed under this provision will or will not be mandatory.  

20. Subordinate legislation is considered more appropriate for this sort of detail than primary 
legislation. This is especially the case here as the forms in which authorisation may be provided 
may require to be updated from time to time. It is believed that the negative resolution procedure 
remains appropriate in respect of the regulation making powers under section 47. 
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Section 48 – Amendment of the Anatomy Act 1984 

Relevant provision:  Subsection (9) – inserts new section 6A(1A) in Anatomy Act 
1984. 

Power conferred on:  The Scottish Ministers. 
Power exercisable by: Order made by Statutory Instrument.  
Parliamentary procedure: Negative resolution procedure of the Scottish Parliament.  

21. Section 48(9) of the legislation inserts a new section 6A(1A) into the Anatomy Act 1984. 
This gives Scottish Ministers the power to specify persons responsible for the operation or 
control of specified museums by order.  

22. The effect of this new power is that sections 6A(2)(c), (2B)(e), (2D)(d) and (2E)(d) will 
not apply to a specified person responsible for the operation or control of a specified museum. 
This means that these specified persons will not be required to be authorised, through a licence 
granted by Scottish Ministers, for the public display of a part of a body which has been used for 
anatomical examination under section 6A(2), of an anatomical specimen under section 6A(2B), 
or of a body or part of a body which has been used outwith scotland for anatomical examination 
or examination which has the characteristics of anatomical examination under section 6A(2D) or 
(2E).  

23. The Executive considers that in order to exempt bona fide museums from the licensing 
requirement the best way to achieve this is by specifying  the person responsible for the 
operation and control of each relevant museum by name in subordinate legislation. The negative 
resolution procedure is considered appropriate for the maintaining and amending the list, which 
may require to be updated periodically. 

Section 48 – Amendment of the Anatomy Act 1984 

Relevant provision:  Subsections (12)(b) and 12(c) 
Power conferred on:  The Scottish Ministers. 
Power exercisable by: Regulations made by Statutory Instrument.  
Parliamentary procedure: Negative resolution procedure of the Scottish Parliament.  

24. Section 48(12)(b) of the Bill amends the existing regulation making powers under section 
8 of the 1984 Act so that it applies to parts of bodies, the possession of  which is authorised 
under section 5(5) of the 1984 Act. 

25. This provision was amended at stage 2 to include reference to bodies as well as body 
parts. This extends the provision to include bodies, in line with the stage 2 amendment which 
allows the possession of bodies, as well as parts of bodies, under section 5(5).   

26. Section 48(12)(c) of the Bill amends existing regulation making powers under section 8 
of the 1984 Act by extending the scope of this regulation making power to include a reference 
new section 6A(3), which grants the Scottish Ministers powers to grant a licence to a person to 
publicly display a body part if Ministers think it desirable to do so in the interests of teaching or 
studying, or training in or researching into, the gross structure of the human body.   
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27. This provision was amended at stage 2 to include reference to bodies as well as body 
parts. This extends the provision to include bodies, in line with the stage 2 amendment which 
allows the display of bodies, as well as parts of bodies.   

28. It is believed that the negative resolution procedure remains appropriate in respect of 
these regulation making powers. 
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Subordinate Legislation Committee

6th Report, 2006 (Session 2)

Human Tissue (Scotland) Bill as amended at Stage 2

The Committee reports to the Parliament as follows—

Introduction

1. At its meetings on 24 and 31 January 2006, the Committee considered the 
inserted or substantially amended delegated powers provisions in the Human 
Tissue (Scotland) Bill as amended at stage 2. The Committee reports to the 
Parliament on such provisions under Rule 9.7.9 of Standing Orders.

2. Under Rule 9.7.10, the Executive provided the Parliament with a 
supplementary delegated powers memorandum1 and correspondence with the 
Executive is published at Annex A.

Delegated powers

3. The Committee considered all of the powers as set out in the DPM and is 
content with section 15, new section 15A(2), 16(1)(a) and (b), 36(2)(c), 47(a) and 
(aa), 48(9) and 48(12)(b) and (c). The Committee noted that the Executive had 
fulfilled the undertakings it gave to the Committee following its comments at 
Stage 1 and, where relevant, has amended the Bill.

Section 15 – Restrictions on transplants involving live donor

4. The Committee noted that Section 15 (Restrictions on transplants 
involving live donor) contains new powers at subsections (3A) and (3B). The 
Committee was satisfied with the powers, however it noted that it would 
have been helpful to have been given an indication of the type of additional 
condition that might be included in the regulations in the future.

Section 16 – Records, Information etc.: removal and use of parts of human 
bodies for transplantation etc.

1 http://www.scottish.parliament.uk/business/bills/42-humanTissue/b42s2-stage2-dpm.pdf
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5. The Committee was generally content at stage 1 with the powers at 16(1)(a) 
and (b) of the bill and is content with the stage 2 amendments which extended the 
scope of the Bill. However, the Committee at stage 1 sought information from the 
Executive as to whether the powers as drafted at this section would provide 
sufficient vires for any relevant confidentiality provision in regulations made under 
the section. The Executive undertook to consider whether the specific issues 
covered in the Bill are not already adequately covered by existing Data Protection 
and Freedom of Information legislation. As the Executive did not comment in the
Supplementary DPM on this point, the Committee asked the Executive for 
reassurance that no specific provision in relation to confidentiality is needed on the 
face of the Bill. In its response, the Executive reassured the Committee that 
confidentiality issues are adequately covered elsewhere and that as a result, 
no specific provisions are required in the Bill. The Committee is content with 
the Executive’s response.
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ANNEX A

Human Tissue (Scotland) Bill as amended at Stage 2

1. On 24th January 2006 the Committee requested an explanation of the 
following matter. 

“The Committee was generally content at stage 1 with the powers at 
16(1)(a) and (b) of the bill and is content with the stage 2 amendments.  
However, the Committee at stage 1 sought information from the Executive 
as to whether the powers as drafted at this section would provide sufficient 
vires for any relevant confidentiality provision in regulations made under the 
section. The Executive had undertaken to consider whether the specific 
issues covered in the Bill are not already adequately covered by existing 
legislation such as Data Protection and Freedom of Information legislation.  
The Committee therefore seeks the Executive’s reassurance that no 
specific provision in relation to confidentiality is needed on the face of the 
bill”. 

The Scottish Executive responded as follows:

2. It is the Executive’s view that the regulation making power in section 
16(1) of the Human Tissue (Scotland) Bill does not need to extend to include a 
specific provision relating to confidentiality to enable the intended regulations to be 
made.  

3. Section 16(1)(a) of the Bill carries forward the provisions of section 
3(1) of the Human Organ Transplants Act 1989.  The existing Regulations under 
that section of the 1989 Act are the Human Organ Transplants (Supply of 
Information) Regulations 1989 (SI 1989 No. 2108).  In relation to Scotland, those 
regulations require registered medical practitioners to supply certain specified 
information about transplants to Health Boards.

4. Thus registered medical practitioners in Scotland will be required to 
supply specified information about transplants to Health Boards under section 
16(1)(a) whilst section 16(1)(b) will make provision regarding the provision of 
information to Scottish Ministers of relevant information. All of the bodies involved 
are public bodies already subject to the Data Protection legislation such that no 
specific provision in relation to confidentiality is needed on the face of the bill.
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Marshalled List of Amendments selected for Stage 3 
 

The Bill will be considered in the following order— 
 

Sections 1 to 56 Schedule 
Long Title  

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 3 

John Farquhar Munro 
 

11 In section 3, page 2, line 6, after <section> insert <(Presumed consent for transplantation: 
adult),> 

Section 4 

John Farquhar Munro 
 

12 In section 4, page 2, line 9, leave out <6> and insert <(Presumed consent for transplantation; 
adult)> 

Lewis Macdonald 
 

1 In section 4, page 2, line 15, leave out <or> 

Lewis Macdonald 
 

2 In section 4, page 2, line 17, at end insert <; 

(  ) as respects the removal, retention or use of any part of a body of a deceased 
person if it is the body of a person who died before the day on which section 3 
comes into force and at least 100 years have elapsed since the date of the person’s 
death.> 

After section 5 

John Farquhar Munro 
 

13 After section 5, insert— 

<Presumed consent for transplantation: adult 

(1) An adult may prohibit the removal and use, after the adult’s death of— 

(a) all parts; or 

(b) specified parts, 

SP Bill 42A-ML  Session 2 (2006) 
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of the adult’s body for transplantation by notifying the Scottish Ministers (for the 
purposes of inclusion in the register kept under section (Register of decisions under 
section (Presumed consent for transplantation: adult)(1)) of a decision to that effect. 

(2) Where there is in force immediately before an adult’s death no prohibition under either 
subsection (1)(a) or (b), the adult is deemed, if the conditions referred to in subsection 
(4) are met, to have authorised the removal and use, after the adult’s death, of any part 
of the adult’s body for transplantation. 

(3) Where there is in force immediately before an adult’s death a prohibition under 
paragraph (b) of subsection (1), the adult is deemed, if the conditions mentioned in 
subsection (4) are met, to have authorised the removal and use, after the adult’s death, of 
any part of the adult’s body for transplantation, except to the extent of any prohibition 
notified by virtue of that paragraph. 

(4) The conditions are that— 

(a) the adult was, at the time of the adult’s death, normally resident in Scotland; and 

(b) no objection has been made under subsection (5)(b). 

(5) The nearest relative of the deceased adult— 

(a) is to be— 

(i) informed of the effect of this section; and 

(ii) given an opportunity to object under paragraph (b); and 

(b) may, if subsection (6) applies, object to the removal and use, by virtue of 
subsection (2) or, as the case may be, (3), of a part or parts of the adult’s body for 
transplantation. 

(6) This subsection applies if— 

(a) despite— 

(i) no prohibition under subsection (1) being in force at the time of the adult’s 
death, the adult had made it known that the adult had made a decision of a 
type mentioned in that subsection; or 

(ii) a prohibition under paragraph (b) of that subsection being in force at the 
time of the adult’s death, the adult had made it known that the adult had 
made an additional decision under that paragraph or a decision under 
paragraph (a) of that subsection; or 

(b) the removal and use, after the adult’s death, of a part or parts of the adult’s body 
for transplantation would cause significant distress to a person falling within 
paragraphs (a) to (e) of section 45. 

(7) Where the adult’s nearest relative objects under subsection (6)(a) and— 

(a) the decision made known by the adult was of the type mentioned in paragraph (a) 
of subsection (1), the adult is deemed to have notified that decision under that 
subsection; 

(b) the decision made known by the adult was of the type mentioned in subsection 
(1)(b), subsection (3) applies as if that decision had been notified under subsection 
(1) (but with the reference to the conditions in subsection (4) being met being read 
as a reference to the condition in paragraph (a) of that subsection being met). 
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(8) Where the adult’s nearest relative objects under subsection (6)(b), the adult is deemed to 
have notified under subsection (1) a decision of the type mentioned in paragraph (a) of 
that subsection.> 

John Farquhar Munro 
 

14 After section 5, insert— 

<Register of decisions under section (Presumed consent for transplantation: adult)(1) 

(1) The Scottish Ministers must arrange for a register to be kept of all decisions under 
section (Presumed consent for transplantation: adult)(1) which are notified to them. 

(2) The Scottish Ministers may by regulations make further provision about the register to 
be kept under section (Presumed consent for transplantation: adult)(1). 

(3) Without prejudice to the generality of subsection (2), such regulations may provide 
for— 

(a) how decisions under section (Presumed consent for transplantation: adult)(1) are 
to be notified; 

(b) how decisions under section (Presumed consent for transplantation: adult)(1) 
may be withdrawn or modified; and 

(c) the form in which the information contained in the register is to be kept and how 
that information is to be accessed following an adult’s death. 

(4) The Scottish Ministers must take such steps as they consider appropriate to promote 
public awareness of the register kept under subsection (1) and of the means by which 
decisions under section (Presumed consent for transplantation: adult)(1) are to be 
notified to them.> 

Section 6 

Mrs Nanette Milne 
 

15 In section 6, page 2, line 28, leave out <authorise> and insert— 

<(a) authorise; 

(b) prohibit,> 

John Farquhar Munro 
 

16 In section 6, page 2, line 29, leave out <3(1)> and insert <3(1)(b) to (d)> 

Mrs Nanette Milne 
 

17 In section 6, page 2, line 29, at end insert— 

<(  ) If there is in force immediately before an adult’s death— 

(a) an authorisation by virtue of subsection (1)(a); and 

(b) a conflicting prohibition by virtue of subsection (1)(b), 

the authorisation and the prohibition have effect as if whichever of them was made 
earlier did not contain such material as is necessary to remove the conflict.>  
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Mrs Nanette Milne 
 

18 In section 6, page 2, line 30, after <Authorisation> insert <or prohibition> 

Mrs Nanette Milne 
 

19 In section 6, page 2, line 35, after <authorisation> insert <or prohibition> 

Mrs Nanette Milne 
 

20 In section 6, page 3, line 1, after <authorisation> insert <or prohibition> 

Mrs Nanette Milne 
 

21 In section 6, page 3, line 4, after <authorisation> insert <or prohibition> 

Mrs Nanette Milne 
 

22 In section 6, page 3, line 7, after <authorisation> insert <or prohibition> 

Mrs Nanette Milne 
 

23 In section 6, page 3, line 9, after <authorisation> insert <or prohibition> 

Section 7 

Mrs Nanette Milne 
 

24 In section 7, page 3, line 11, leave out subsections (1) to (5) and insert— 

<(1) If there is in force immediately before an adult’s death— 

(a) no authorisation; and 

(b) no prohibition, 

by virtue of section 6(1), the nearest relative of the deceased adult may, subject to 
subsection (5), authorise the removal and use of any part of the adult’s body for one or 
more of the purposes referred to in section 3(1). 

(2) If there is in force immediately before an adult’s death— 

(a) an authorisation; and 

(b) no prohibition, 

by virtue of section 6(1), the nearest relative of the deceased adult may, subject to 
subsection (5), authorise any removal and use of a part of the adult’s body for one or 
more of the purposes referred to in section 3(1) which is a removal and use not expressly 
covered in the authorisation. 

(3) If there is in force immediately before an adult’s death— 

(a) an authorisation; and  

(b) a prohibition, 
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by virtue of section 6(1), the nearest relative of the deceased adult may, subject to 
subsection (5), authorise any removal and use of a part of the adult’s body for a purpose 
referred to in section 3(1) which is a removal and use not expressly covered in the 
authorisation, provided that the removal and use of the part in question for the purpose 
in question is not prohibited by the prohibition. 

(4) If there is in force immediately before an adult’s death–– 

(a) no authorisation; and 

(b) a prohibition, 

by virtue of section 6(1), the nearest relative of the deceased adult may, subject to 
subsection (5), authorise any removal and use of a part of the adult’s body for one or 
more of the purposes referred to in section 3(1), provided that the removal and use of the 
part in question for the purpose in question is not prohibited by the prohibition. 

(5) The nearest relative may not give authorisation under subsections (1), (2), (3) or (4) if 
the relative has actual knowledge that the adult was unwilling for the part of the adult’s 
body in question to be used for the purpose in question; and for the purposes of this 
subsection, the mere fact that there is no authorisation by the adult of the use of the part 
in question for the purpose in question in force is not to be regarded as unwillingness by 
the adult.> 

John Farquhar Munro 
 

25 In section 7, page 3, line 12, leave out from second <of> to <transplantation> in line 13 

John Farquhar Munro 
 

26 In section 7, page 3, line 14, after <part> insert <of the adult’s body> 

John Farquhar Munro 
 

27 In section 7, page 3, line 15, leave out <3(1)> and insert <3(1)(b) to (d)> 

John Farquhar Munro 
 

28 In section 7, page 3, line 19, leave out <transplantation> and insert <a purpose referred to in 
section 3(1)(b) to (d)> 

John Farquhar Munro 
 

29 In section 7, page 3, line 20, leave out from <a> to end of line 21 and insert <another of those 
purposes> 

John Farquhar Munro 
 

30 In section 7, page 3, line 28, leave out <transplantation> and insert <a purpose referred to in 
section 3(1)(b) to (d)> 

John Farquhar Munro 
 

31 In section 7, page 3, line 33, leave out from <the> to end of line and insert <those purposes> 
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John Farquhar Munro 
 

32 In section 7, page 3, line 36, leave out <transplantation> and insert <the purpose in question> 

John Farquhar Munro 
 

33 In section 7, page 3, line 41, leave out <transplantation> and insert <the purpose in question> 

John Farquhar Munro 
 

34 In section 7, page 4, line 8, leave out <transplantation> and insert <a purpose referred to in 
section 3(1)(b) to (d)> 

Mrs Nanette Milne 
 

35 In section 7, page 4, line 10, leave out <or (3)> and insert <, (3) or (4)> 

John Farquhar Munro 
 

36 In section 7, page 4, line 15, leave out <subject to subsection (7),> 

John Farquhar Munro 
 

37 In section 7, page 4, line 16, leave out subsection (7) 

Lewis Macdonald 
 

38 In section 7, page 4, line 16, leave out <, (2) or (3)> 

Mrs Nanette Milne 
 

39 In section 7, page 4, line 16, leave out <or (3)> and insert <, (3) or (4)> 

Section 9 

Mrs Nanette Milne 
 

41 In section 9, page 4, line 19, leave out <authorise> and insert— 

<(a) authorise; 

(b) prohibit,> 

Mrs Nanette Milne 
 

42 In section 9, page 4, line 21, at end insert— 

<(  ) If there is in force immediately before the death of a child who is 12 years of age or 
over— 

(a) an authorisation by virtue of subsection (1)(a); and 

(b) a conflicting prohibition by virtue of subsection (1)(b), 

the authorisation and the prohibition have effect as if whichever of them was made 
earlier did not contain such material as is necessary to remove the conflict.>  
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Mrs Nanette Milne 
 

43 In section 9, page 4, line 22, after <authorisation> insert <or prohibition> 

Mrs Nanette Milne 
 

44 In section 9, page 4, line 25, after <authorisation> insert <or prohibition> 

Mrs Nanette Milne 
 

45 In section 9, page 4, line 26, after <authorisation> insert <or prohibition> 

Mrs Nanette Milne 
 

46 In section 9, page 4, line 28, after first <Authorisation> insert <or prohibition> 

Mrs Nanette Milne 
 

47 In section 9, page 4, line 28, after second <authorisation> insert <or prohibition> 

Mrs Nanette Milne 
 

48 In section 9, page 4, line 32, after first <authorisation> insert <make a prohibition> 

Mrs Nanette Milne 
 

49 In section 9, page 4, line 32, after second <authorisation> insert <or prohibition> 

Mrs Nanette Milne 
 

50 In section 9, page 4, line 33, after <authorisation> insert <or prohibition> 

Mrs Nanette Milne 
 

51 In section 9, page 4, line 35, after <Authorisation> insert <or prohibition> 

Mrs Nanette Milne 
 

52 In section 9, page 4, line 40, after <authorisation> insert <or prohibition> 

Mrs Nanette Milne 
 

53 In section 9, page 5, line 1, after <authorisation> insert <or making a prohibition> 

Mrs Nanette Milne 
 

54 In section 9, page 5, line 3, after <authorisation> insert <or prohibition> 

Mrs Nanette Milne 
 

55 In section 9, page 5, line 4, after <authorisation> and insert <or prohibition> 
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Mrs Nanette Milne 
 

56 In section 9, page 5, line 6, after first <authorisation> insert <or prohibition> 

Mrs Nanette Milne 
 

57 In section 9, page 5, line 6, after second <authorisation> insert <or prohibition> 

Section 10 

Mrs Nanette Milne 
 

58 In section 10, page 5, line 10, leave out subsections (1) to (5) and insert— 

<(1) If there is in force immediately before the death of a child who is 12 years of age or 
over— 

(a) no authorisation; and 

(b) no prohibition, 

by virtue of section 9(1), the person who, immediately before the child’s death, had 
parental rights and responsibilities in relation to the child (but who is not a local 
authority) may, subject to subsection (5), authorise the removal and use of any part of 
the child’s body for one or more of the purposes referred to in section 3(1). 

(2) If there is in force immediately before the death of a child who is 12 years of age or 
over— 

(a) an authorisation; and 

(b) no prohibition, 

by virtue of section 9(1), the person who, immediately before the child’s death, had 
parental rights and responsibilities in relation to the child (but who is not a local 
authority) may, subject to subsection (5), authorise any removal and use of a part of the 
child’s body for one or more of the purposes referred to in section 3(1) which is a 
removal and use not expressly covered in the authorisation. 

(3) If there is in force immediately before the death of a child who is 12 years of age or 
over— 

(a) an authorisation; and  

(b) a prohibition, 

by virtue of section 9(1), the person who, immediately before the child’s death, had 
parental rights and responsibilities in relation to the child (but who is not a local 
authority) may, subject to subsection (5), authorise any removal and use of a part of the 
child’s body for a purpose referred to in section 3(1) which is a removal and use not 
expressly covered in the authorisation, provided that the removal and use of the part in 
question for the purpose in question is not prohibited by the prohibition. 

(4) If there is in force immediately before the death of a child who is 12 years of age or 
over— 

(a) no authorisation; and 

(b) a prohibition, 
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by virtue of section 9(1), the person who, immediately before the child’s death, had 
parental rights and responsibilities in relation to the child (but who is not a local 
authority) may, subject to subsection (5), authorise any removal and use of a part of the 
child’s body for one or more of the purposes referred to in section 3(1), provided that 
the removal and use of the part in question for the purpose in question is not prohibited 
by the prohibition. 

(5) The person who, immediately before the death, had parental rights and responsibilities 
in relation to the child (but who is not a local authority) may not give authorisation 
under subsections (1), (2), (3) or (4) if that person has actual knowledge that the child 
was unwilling for the part of the child’s body in question to be used for the purpose in 
question; and for the purposes of this subsection, the mere fact that there is no 
authorisation by the child of the use of the part in question for the purpose in question in 
force is not to be regarded as unwillingness by the child.> 

Eleanor Scott 
 

59 In section 10, page 6, line 10, at end insert— 

<(  ) In a case where, immediately before the death of a child who died 12 years of age or 
over, no person had parental rights or responsibilities in relation to the child, subsections 
(1) to (3) of this section and paragraphs (h) to (ja) of section 12(5) apply as if the 
references to a person who, immediately before the death, had such rights and 
responsibilities were references to the nearest relative of the child.> 

Mrs Nanette Milne 
 

60 In section 10, page 6, line 11, leave out <or (3)> and insert <, (3) or (4)> 

Lewis Macdonald 
 

61 In section 10, page 6, line 17, leave out <, (2) or (3)> 

Mrs Nanette Milne 
 

62 In section 10, page 6, line 17, leave out <or (3)> and insert <, (3) or (4)> 

Section 11 

Eleanor Scott 
 

63 In section 11, page 6, line 23, at end insert— 

<(  ) In a case where, immediately before the death of a child who died under 12 years of age, 
no person had parental rights or responsibilities in relation to the child, subsection (1) of 
this section and paragraphs (k) and (l) of section 12(5) apply as if the references to a 
person who, immediately before the death, had such rights and responsibilities were 
references to the nearest relative of the child.> 

Section 12 

John Farquhar Munro 
 

64 In section 12, page 7, line 20, leave out <the removal> and insert— 
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<(i) where the removal is from a deceased adult for the purpose of 
transplantation, the removal is authorised in accordance with section 
(Presumed consent for transplantation: adult); or 

(ii) where the removal is from a deceased adult for a purpose referred to in 
section 3(1)(b) to (d) or a deceased child, the removal>   

John Farquhar Munro 
 

65 In section 12, page 7, line 21, at end insert— 

<(  ) For the purposes of subsection (4)(c)(i), the person or, as the case may be, the registered 
medical practitioner is entitled to be satisfied that the removal is authorised in 
accordance with the section in question— 

(a) in the case of authorisation deemed to have been given by virtue of section 
(Presumed consent for transplantation: adult)(2), if the person or, as the case may 
be, the medical practitioner is satisfied— 

(i) having checked the register kept under section (Register of decisions under 
section (Presumed consent for transplantation: adult)(1)) in the manner 
specified by virtue of regulations under subsection (3)(c) of that section, 
that no prohibition under section (Presumed consent for transplantation: 
adult)(1)(a) or (b) in respect of the deceased adult exists; and 

(ii) that both of the conditions referred to in section (Presumed consent for 
transplantation: adult)(4) are satisfied; 

(b) in the case of authorisation deemed to have been given by virtue of section 
(Presumed consent for transplantation: adult)(3), if the person or, as the case may 
be, the medical practitioner— 

(i) having checked the register kept under section (Register of decisions under 
section (Presumed consent for transplantation: adult)(1)) in the manner 
specified by virtue of regulations under subsection (3)(c) of that section, 
has found that a prohibition under section (Presumed consent for 
transplantation: adult)(1)(b) in respect of the deceased adult exists; 

(ii) is satisfied that the proposed removal is not prohibited by that prohibition; 
and 

(iii) is satisfied that both of the conditions referred to in section (Presumed 
consent for transplantation: adult)(4) are satisfied; 

(c) in the case of authorisation deemed to have been given by virtue of subsection (3) 
of section (Presumed consent for transplantation: adult) as applied by subsection 
(7)(b) of that section, if the person or, as the case may be, the medical 
practitioner— 

(i) having checked the register kept under section (Register of decisions under 
section (Presumed consent for transplantation: adult)(1)) in the manner 
specified by virtue of regulations under subsection (3)(c) of that section, 
has found that a prohibition under section (Presumed consent for 
transplantation: adult)(1)(b) in respect of the deceased adult exists; 

(ii) is satisfied that a further prohibition in respect of the deceased adult exists 
by virtue of section (Presumed consent for transplantation: adult)(7)(b); 
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(iii) is satisfied that the proposed removal is not prohibited by either of those 
prohibitions; and 

(iv) is satisfied that the condition referred to in section (Presumed consent for 
transplantation: adult)(4)(a) is met.> 

John Farquhar Munro 
 

66 In section 12, page 7, line 22, leave out <(4)(c)> and insert <(4)(c)(ii)> 

Mrs Nanette Milne 
 

67 In section 12, page 7, line 24, at end insert— 

<(  ) in the case of an adult or a child aged over 12, the removal and use for the purpose 
in question is not prohibited by virtue of section 6(1)(b) or, as the case may be, 
section 9(1)(b);> 

Mrs Nanette Milne 
 

68 In section 12, page 7, line 39, leave out <it> and insert <there is no authorisation or prohibition 
by virtue of section 6(1) by the adult and the authorisation by virtue of section 7(1)> 

Mrs Nanette Milne 
 

69 In section 12, page 8, line 2, leave out from <what> to second <the> in line 3 and insert <no 
authorisation or prohibition by virtue of section 6(1) by the adult and there is what the person or, 
as the case may be, the medical practitioner considers to be an appropriate record of the 
authorisation by virtue of section 7(1) and that> 

Mrs Nanette Milne 
 

70 In section 12, page 8, line 10, leave out from <bears> to <of> and insert <is authorisation and no 
prohibition by the adult as referred to in>  

Mrs Nanette Milne 
 

71 In section 12, page 8, line 13, at end insert <(being a removal and use which is not covered in the 
authorisation by the adult)> 

Mrs Nanette Milne 
 

72 In section 12, page 8, leave out lines 15 to 17 

Mrs Nanette Milne 
 

73 In section 12, page 8, line 19, leave out from <what> to second <the> in line 20 and insert 
<authorisation and no prohibition by the adult as referred to in that section and there is what the 
person or, as the case may be, the medical practitioner considers to be an appropriate record of 
the authorisation by virtue of that section and that> 
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Mrs Nanette Milne 
 

74 In section 12, page 8, line 23, at end insert <(being a removal and use which is not covered in the 
authorisation by the adult)> 

Mrs Nanette Milne 
 

75 In section 12, page 8, leave out lines 26 to 28 

Mrs Nanette Milne 
 

76 In section 12, page 8, line 30, leave out from <bears> to <of> and insert <is authorisation and 
prohibition by the adult as referred to in> 

Mrs Nanette Milne 
 

77 In section 12, page 8, line 33, at end insert <(being a removal and use which is not covered in the 
authorisation by the adult and not prohibited by the prohibition by the adult)> 

Mrs Nanette Milne 
 

78 In section 12, page 8, leave out lines 35 and 36 

Mrs Nanette Milne 
 

79 In section 12, page 8, line 38, leave out from <what> to second <the> in line 39 and insert 
<authorisation and prohibition by the adult as referred to in that section and there is what the 
person or, as the case may be, the medical practitioner considers to be an appropriate record of 
the authorisation by virtue of that section and that> 

Mrs Nanette Milne 
 

80 In section 12, page 8, line 42, at end insert <(being a removal and use which is not covered in the 
authorisation by the adult and not prohibited by the prohibition by the adult)> 

Mrs Nanette Milne 
 

81 In section 12, page 9, leave out lines 3 and 4 

Mrs Nanette Milne 
 

82 In section 12, page 9, line 4, at end insert— 

<(  ) in the case of authorisation by virtue of section 7(4) which is in writing, there is 
no authorisation and a prohibition by the adult as referred to in that section and the 
authorisation by virtue of that section bears— 

(i) to be as respects the deceased adult; 

(ii) to authorise removal of the part for the purpose in question (being a 
removal and use which is not prohibited by the prohibition by the adult); 

(iii) to be by, and signed by, the nearest relative of the deceased adult; 
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(  ) in the case of authorisation by virtue of section 7(4) which is expressed verbally, 
there is no authorisation and a prohibition by the adult as referred to in that section 
and there is what the person or, as the case may be, the medical practitioner 
considers to be an appropriate record of the authorisation by virtue of that section 
and that authorisation bears from the record— 

(i) to be as respects the deceased adult; 

(ii) to authorise removal of the part for the purpose in question (being a 
removal and use which is not prohibited by the prohibition by the adult); 

(iii) to have been expressed verbally by the nearest relative of the deceased 
adult;> 

Mrs Nanette Milne 
 

83 In section 12, page 9, line 31, leave out <it> and insert <there is no authorisation or prohibition 
by virtue of section 9(1) by the child and the authorisation by virtue of section 10(1)> 

Mrs Nanette Milne 
 

84 In section 12, page 9, line 39, leave out from <what> to second <the> in line 40 and insert <no 
authorisation or prohibition by virtue of section 9(1) by the child and there is what the person or, 
as the case may be, the medical practitioner considers to be an appropriate record of the 
authorisation by virtue of section 10(1) and that> 

Mrs Nanette Milne 
 

85 In section 12, page 10, line 6, leave out from <bears> to <of> and insert <is authorisation and no 
prohibition by the child as referred to in>  

Mrs Nanette Milne 
 

86 In section 12, page 10, line 9, at end insert <(being a removal and use which is not covered in the 
authorisation by the child)> 

Mrs Nanette Milne 
 

87 In section 12, page 10, leave out lines 13 to 15 

Mrs Nanette Milne 
 

88 In section 12, page 10, line 17, leave out from <what> to second <the> in line 18 and insert 
<authorisation and prohibition by the child as referred to in that section and there is what the 
person or, as the case may be, the medical practitioner considers to be an appropriate record of 
the authorisation by virtue of that section and that> 

Mrs Nanette Milne 
 

89 In section 12, page 10, line 21, at end insert <(being a removal and use which is not covered in 
the authorisation by the child)> 

Mrs Nanette Milne 
 

90 In section 12, page 10, leave out lines 25 to 27 
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Mrs Nanette Milne 
 

91 In section 12, page 10, line 29, leave out from <bears> to <of> and insert <is authorisation and 
prohibition by the child as referred to in> 

Mrs Nanette Milne 
 

92 In section 12, page 10, line 32, at end insert <(being a removal and use which is not covered in 
the authorisation by the child and not prohibited by the prohibition by the child)> 

Mrs Nanette Milne 
 

93 In section 12, page 10, leave out lines 36 and 37 

Mrs Nanette Milne 
 

94 In section 12, page 10, line 39, leave out from <what> to second <the> in line 40 and insert 
<authorisation and prohibition by the child as referred to in that section and there is what the 
person or, as the case may be, the medical practitioner considers to be an appropriate record of 
the authorisation by virtue of that section and that> 

Mrs Nanette Milne 
 

95 In section 12, page 10, line 43, at end insert <(being a removal and use which is not covered in 
the authorisation by the child and not prohibited by the prohibition by the child)> 

Mrs Nanette Milne 
 

96 In section 12, page 11, leave out lines 4 and 5 

Mrs Nanette Milne 
 

97 In section 12, page 11, line 5, at end insert— 

<(  ) in the case of authorisation by virtue of section 10(4) which is in writing, there is 
no authorisation and a prohibition by the child as referred to in that section and the 
authorisation by virtue of that section bears— 

(i) to be as respects the deceased child (who died 12 years of age or over); 

(ii) to authorise removal of the part for the purpose in question (being a 
removal and use which is not prohibited by the prohibition by the child); 

(iii) to be by a person who, immediately before the child’s death, had parental 
rights and parental responsibilities in relation to the child (but who is not a 
local authority) and signed by the person; 

(  )  in the case of authorisation by virtue of section 10(4) which is expressed verbally, 
there is no authorisation and a prohibition by the child as referred to in that section 
and there is what the person or, as the case may be, the medical practitioner 
considers to be an appropriate record of the authorisation by virtue of that section 
and that authorisation bears from the record— 

(i) to be as respects the deceased child (who died 12 years of age or over); 

(ii) to authorise removal of the part for the purpose in question (being a 
removal and use which is not prohibited by the prohibition by the child); 
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(iii) to have been expressed verbally by a person who, immediately before the 
child’s death, had parental rights and responsibilities in relation to the child 
(but who is not a local authority);> 

Section 12A 

John Farquhar Munro 
 

98 In section 12A, page 11, line 24, leave out <6(1), 7(1), (2) or (3)> and insert <(Presumed consent 
for transplantation: adult)(2) or (3)> 

Mrs Nanette Milne 
 

99 In section 12A, page 11, line 24, leave out <7(1), (2), or (3)> and insert <7> 

Mrs Nanette Milne 
 

100 In section 12A, page 11, line 24, leave out <10(1), (2) or (3)> and insert <10> 

Section 13 

Lewis Macdonald 
 

3 In section 13, page 11, line 36, at end insert <, 

 but may not move the part or body to other premises> 

Section 8 

John Farquhar Munro 
 

40 In section 8, page 12, line 38, leave out <transplantation> and insert <a purpose referred to in 
section 3(1)(b) to (d)> 

Section 14 

John Farquhar Munro 
 

101 In section 14, page 13, line 17, after <section> insert <(Presumed consent for transplantation: 
adult),> 

Section 18A 

John Farquhar Munro 
 

102 In section 18A, page 19, line 6, leave out from beginning to first <the> in line 8 and insert <If the 
removal and use of any part of an adult’s body for transplantation is authorised in accordance 
with section (Presumed consent for transplantation: adult), that> 
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John Farquhar Munro 
 

103 In section 18A, page 19, line 11, leave out <also in force at that time> and insert <in force 
immediately prior to the adult’s death> 

John Farquhar Munro 
 

104 In section 18A, page 19, line 22, leave out subsection (3) 

Mrs Nanette Milne 
 

105 In section 18A, page 19, line 22, leave out <7(1), (2) or (3)> and insert <7> 

Mrs Nanette Milne 
 

106 In section 18A, page 19, line 30, leave out <10(1), (2) or (3)> and insert <10> 

After section 20 

Lewis Macdonald 
 

4 After section 20, insert— 

<Disapplication of sections 22 to 30 and 32: bodies of persons dead for at least 100 
years                  

Sections 22 to 30 and 32 do not apply as respects a post-mortem examination of a body 
of a deceased person if it is the body of a person who died before the day on which 
section 22 comes into force and at least 100 years have elapsed since the date of the 
person’s death.>  

Section 24 

Lewis Macdonald 
 

5 In section 24, page 21, line 36, at end insert— 

<(4) If the adult is blind or unable to write, withdrawal of authorisation by virtue of 
subsection (3)(a) may be signed by another adult (a “signatory”) on the adult’s behalf 
and if it is so signed it must be witnessed by one witness. 

(5) Withdrawal of authorisation which is signed by a signatory on behalf of an adult by 
virtue of subsection (4) must contain a statement signed by both the signatory and the 
witness in the presence of the adult and of each other that the adult, in the presence of 
them both, expressed the intention to withdraw the authorisation and requested the 
signatory to sign the withdrawal on behalf of the adult. 

(6) Nothing in subsection (4) prevents an adult who is blind from withdrawing, in 
accordance with subsection (3)(a), any authorisation by virtue of subsection (1).> 

Section 44 

Mrs Nanette Milne 
 

107 In section 44, page 34, line 5, leave out <7(1), 10(1)> and insert <7, 10> 

 16

625



Section 45 

John Farquhar Munro 
 

108 In section 45, page 34, line 20, after <sections> insert <(Presumed consent for transplantation: 
adult),> 

Eleanor Scott 
 

109 In section 45, page 34, line 36, at end insert— 

<(1A) For the purposes of sections 10 and 11, the nearest relative is the person who 
immediately before the child’s death was— 

(a) the child’s parent; 

(b) the child’s adult brother or sister; 

(c) the child’s grandparent; 

(d) the child’s adult uncle or aunt; 

(e) the child’s adult cousin; 

(f) the child’s adult niece or nephew.> 

John Farquhar Munro 
 

110 In section 45, page 35, line 2, after <sections> insert <(Presumed consent for transplantation: 
adult),> 

Eleanor Scott 
 

111 In section 45, page 35, line 17, at end insert— 

<(  ) Relationships in different paragraphs of subsection (1A) rank in the order of those 
paragraphs and for the purposes of that subsection, except paragraph (b)—  

(a) a relationship of the half-blood is to be treated as a relationship of the whole 
blood; 

(b) the stepparent of a child is to be treated as the parent of the child.> 

Eleanor Scott 
 

112 In section 45, page 35, line 18, after <(1)> insert <or (1A)> 

Eleanor Scott 
 

113 In section 45, page 35, line 28, at end insert— 

<(  ) For the purposes of subsection (1A), a person’s relationship with the child is to be left 
out of account if— 

(a) the person does not wish or is unable to make a decision on the issue of 
authorisation: or 

(b) it is not reasonably practicable to communicate with the person in the time 
available.> 

 17

626



Section 46 

Lewis Macdonald 
 

6 In section 46, page 35, line 30, after <9(3),> insert <24(4),> 

Mrs Nanette Milne 
 

114 In section 46, page 35, line 33, after first <authorisation,> insert <prohibition,> 

Mrs Nanette Milne 
 

115 In section 46, page 35, line 33, after second <authorisation,> insert <withdrawal of prohibition,> 

Section 48 

Lewis Macdonald 
 

7 In section 48, page 45, line 16, leave out <4A(1)> and insert <4A> 

Section 54 

Lewis Macdonald 
 

8 In section 54, page 50, line 11, after <includes> insert <skin, a cornea and> 

Lewis Macdonald 
 

9 In section 54, page 50, line 11, at end insert <; 

“tissue sample” includes any derivative of skin> 

Lewis Macdonald 
 

10 In section 54, page 50, leave out line 13 
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SP Bill 42A-G  Session 2 (2006) 
 

1

Human Tissue (Scotland) Bill 
 

Groupings of Amendments for Stage 3 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be debated).  Any 
procedural points relevant to each group are noted; 

 
 

Groupings of amendments 
 

Note: the time limits indicated are those set out in the timetabling motion to be considered by 
the Parliament before the Stage 3 proceedings begin.  If that motion is agreed to, debate on 
the groups above each line must be concluded by the time indicated, although the 
amendments in those groups may still be moved formally and disposed of later in the 
proceedings. 
 
Group 1: Presumed consent for transplantation: adult 
11, 12, 13, 14, 16, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 36, 37, 64, 65, 66, 98, 40, 101, 102, 
103, 104, 108, 110 
 
 Notes on this group 
 Amendments 25 to 34 in this group are pre-empted by amendment 24 in Group 4 

Amendment 37 in this group pre-empts amendment 38 in Group 2 and amendment 39 
in Group 4 

 Amendment 98 in this group pre-empts amendment 99 in Group 4 
 Amendment 104 in this group pre-empts amendment 105 in Group 4 
 
Group 2: Technical and consequential amendments 
1, 38, 61, 5, 6, 7 
 
 Notes on this group 
 Amendment 38 in this group is pre-empted by amendment 37 in Group 1 and  

pre-empts amendment 39 in Group 4 
 Amendment 61 in this group pre-empts amendment 62 in Group 4 
 

Debate to end no later than 40 minutes after proceedings begin 
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Group 3: Disapplication of Part 1 and 2 authorisation requirements etc. for bodies of 
persons dead for at least 100 years 
2, 4 
 
Group 4: Prohibition of use of body parts for transplantation etc. 
15, 17, 18, 19, 20, 21, 22, 23, 24, 35, 39, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 
55, 56, 57, 58, 60, 62, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 
86, 87, 88, 89, 90, 91, 92, 93, 94, 95, 96, 97, 99, 100, 105, 106, 107, 114, 115 
 
 Notes on this group 
 Amendment 24 in this group pre-empts amendment 25 to 34 in Group 1 

Amendment 39 in this group is pre-empted by amendment 37 in Group 1 and by 
amendment 38 in Group 2 

 Amendment 62 in this group is pre-empted by amendment 61 in Group 2 
 Amendment 99 in this group is pre-empted by amendment 98 in Group 1 
 Amendment 105 in this group is pre-empted by amendment 104 in Group 1 
 

Debate to end no later than 1 hour 10 minutes after proceedings begin 
 
 
Group 5: Authorisation by nearest relative when no person has parental rights or 
responsibilities  
59, 63, 109, 111, 112, 113 
 
Group 6: Body being preserved for transplantation not to be moved to other premises 
3 
 
Group 7: Meaning of tissue and tissue sample 
8, 9, 10 

Debate to end no later than 1 hour 40 minutes after proceedings begin 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 3, No. 52 Session 2 
 

Meeting of the Parliament 
 

Thursday 2 February 2006  
 

Note: (DT) signifies a decision taken at Decision Time. 
 

Business Motion: Ms Margaret Curran, on behalf of the Parliamentary Bureau, 
moved S2M-3907—That the Parliament agrees that, during Stage 3 of the Human 
Tissue (Scotland) Bill, debate on groups of amendments shall, subject to Rule 
9.8.4A, be brought to a conclusion by the time limit indicated (that time limit being 
calculated from when the Stage begins and excluding any periods when other 
business is under consideration or when the meeting of the Parliament is 
suspended, other than a suspension following the first division in the Stage being 
called, or otherwise not in progress):  

Groups 1 and 2 – 40 minutes 
Groups 3 and 4 – 1 hour 10 minutes 
Groups 5 to 7 – 1 hour 40 minutes 

The motion was agreed to. 

Human Tissue (Scotland) Bill - Stage 3: The Bill was considered at Stage 3.  

The following amendments were agreed to without division: 1, 2, 38, 61, 3, 4, 5, 6, 7, 
8, 9 and 10. 

The following amendments were disagreed to (by division)— 
11 (For 18, Against 87, Abstentions 0) 
13 (For 18, Against 84, Abstentions 0) 
15 (For 13, Against 67, Abstentions 0) 
59 (For 39, Against 66, Abstentions 0) 

The following amendments were not moved: 12, 14, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 41, 42, 43, 44, 45, 46, 47, 48, 
49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 60, 63, 64, 65, 66, 67, 68, 69, 70, 71, 72, 73, 
74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93, 94, 95, 
96, 97, 98, 99, 100, 40, 101, 102, 103, 104, 105, 106, 107, 108, 109, 110, 111, 112, 
113, 114 and 115. 

Amendments 39 and 62 were pre-empted. 

Human Tissue (Scotland) Bill - Stage 3: The Deputy Minister for Health and 
Community Care (Lewis Macdonald) moved S2M-3785—That the Parliament agrees 
that the Human Tissue (Scotland) Bill be passed.  

After debate, the motion was agreed to (DT). 
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Scottish Parliament 
Thursday 2 February 2006 

[THE DEPUTY PRESIDING OFFICER opened the 
meeting at 09:16] 

Business Motion 

The Deputy Presiding Officer (Trish 
Godman): Good morning. The first item of 
business is consideration of business motion S2M-
3907, in the name of Ms Margaret Curran, on 
behalf of the Parliamentary Bureau, setting out a 
timetable for stage 3 consideration of the Human 
Tissue (Scotland) Bill. 

Motion moved, 
That the Parliament agrees that, during Stage 3 of the 
Human Tissue (Scotland) Bill, debate on groups of 
amendments shall, subject to Rule 9.8.4A, be brought to a 
conclusion by the time limit indicated (that time limit being 
calculated from when the Stage begins and excluding any 
periods when other business is under consideration or 
when the meeting of the Parliament is suspended, other 
than a suspension following the first division in the Stage 
being called, or otherwise not in progress): 

Groups 1 and 2 – 40 minutes 

Groups 3 and 4 – 1 hour 10 minutes 

Groups 5 to 7 – 1 hour 40 minutes.—[Ms Margaret Curran.] 

Motion agreed to. 

Human Tissue (Scotland) Bill: 
Stage 3 

09:16 
The Deputy Presiding Officer (Trish 

Godman): We move to stage 3 proceedings on 
the Human Tissue (Scotland) Bill. 

I will make the usual announcement about the 
procedures that are to be followed. We will deal 
first with amendments to the bill, then we will 
debate the motion to pass the bill. For the 
amendments, members should have with them the 
bill as amended at stage 2—SP bill 42A—the 
marshalled list, which contains amendments that I 
have selected that were lodged by the deadline 
and the groupings that I have agreed. 

The division bell will sound and proceedings will 
be suspended for five minutes before the first 
division this morning. The period of voting for the 
first division will be 30 seconds. Thereafter, I will 
allow one minute for the first division after a 
debate and all other divisions will last 30 seconds. 
As members are aware, the use of the division bell 
in stage 3 proceedings was agreed by the 
Parliamentary Bureau as part of the protocol on 
use of the division bell. 

Section 3—Use of part of body of deceased 
person for transplantation, research etc 

The Deputy Presiding Officer: Group 1 is on 
presumed consent of adults for transplantation. 
Amendment 11, in the name of John Farquhar 
Munro, is grouped with a number of amendments 
that are shown on the groupings list, which also 
shows the amendments that are subject to pre-
emption. If members consult the list, that will save 
me from having to read them all out. 

John Farquhar Munro (Ross, Skye and 
Inverness West) (LD): I hope that the debate will 
be useful and effective. 

In the United Kingdom, on average one person 
who is waiting for an organ transplant dies every 
day. Between April 2004 and March 2005, 52 
Scots who were awaiting transplants died. Many 
others did not even make it on to the list before 
they died. The many people who have family 
members or close relatives who are waiting for 
transplants know the trauma that that causes. In 
the past 10 years, although the number of people 
who are waiting for organs has increased, the 
number of organs that are available for donation 
has fallen. The resultant gap must be addressed. 

The main reason why I have lodged 
amendments that promote presumed consent is 
that although I welcome the Scottish Executive’s 
efforts to bridge the gap between organ donation 
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and demand, its proposals alone will not increase 
the rate of organ donation, which presumed 
consent would do. 

Figures show, and statistics demonstrate, that 
opt-out systems increase donation levels. Spain 
has the highest organ donation rate of any 
country: its opt-out system has led to a rate of 33 
cadaveric organ donations per million population. 
The question is this: does Scotland aspire to reach 
that level or Denmark’s level, which is less than 
half that number of donations per million 
population and which operates an opt-in system 
that is similar to that which the Scottish Executive 
proposes? 

Repeated surveys indicate that 90 per cent of 
people in this country support organ donation, but 
only 21 per cent of people carry organ donation 
cards, which is surprising. Ninety per cent support 
the concept, but only 21 per cent carry cards to 
confirm their wishes. That indicates to me that, 
although the Scottish Executive’s proposals will 
codify existing laws and perhaps make the work of 
transplant units easier, the core pool of people 
who wish to donate will remain limited to the 21 
per cent of people who carry donor cards. 

Unsurprisingly, when individual wishes are 
unknown and recently bereaved relatives are 
asked to decide whether to allow organ donation, 
many opt for the default position, which is not to 
donate. As a result, about 40 per cent of relatives 
refuse to give their consent. However, if they are 
asked the question again after a month, they say 
that they regret their decision. 

Whatever the result of the votes on my 
amendments in the group, it is important that the 
Executive encourage people to discuss organ 
donation with their families. The adoption of a 
system of presumed consent would address that 
by making it easier for people to achieve their wish 
to donate, given the exceptionally high level of 
support for donation, and is therefore entirely in 
line with the principles of the bill. Also, the 
adoption of a system of presumed consent will 
increase the number of donations by the simple 
means of increasing the number of donors in the 
donor pool. Figures undoubtedly show a positive 
correlation between presumed consent and higher 
rates of organ donation. However, the stark fact 
remains that, even if we take the glowing example 
of Spain, only 33 bodies per million population 
there are suitable for donation. 

At the very least, whatever the method of organ 
donation Scotland will have at the end of today, 
the Executive must at least aspire to a level of 
donation that is the same as, or greater than, that 
of Spain. 

I move amendment 11. 

Mr Stewart Maxwell (West of Scotland) (SNP): 
John Farquhar Munro ably explained his reasons 

for lodging the amendments in the group and why 
it is vital that members support them. I, for one, 
support them. 

The debate on amendment 11 and John 
Farquhar Munro’s other amendments in the group 
is not about a small change to the law, a technical 
issue or an administrative change to an 
organisation; it is literally a debate on a subject 
that is a matter of life and death for many of our 
fellow Scots. As John said, 52 people died last 
year while they were waiting for transplant organs. 

Recent estimates show that, if presumed 
consent were to be included in the bill, 
approximately 29 extra donations would be made. 
That figure does not mean that 29 people would 
be saved, but that 29 people would get a heart 
transplant, 29 more would get a liver transplant 
and another 58 would get kidney transplants. In 
total, 116 people would be saved if presumed 
consent were introduced. In addition to the 116 
people who would be saved, another 58 people 
would be lifted out of blindness. We are talking not 
only about saving lives; many people need cornea 
transplants that will give them sight again. 

The debate on John Farquhar Munro’s 
amendments is extremely important. As he said, 
although 90 per cent of people in this country 
support organ transplantation, very few carry a 
card. I carry a card and I know that many other 
members of the Scottish Parliament also do, but 
many people do not.  

Importantly, the debate is not about the removal 
of anyone’s rights. If we were to have a system of 
presumed consent, a person would have the 
absolute right to say that they do not wish their 
body to be used after their death—that right is 
absolute; it cannot be taken away. Instead, we are 
talking about granting rights to people who are 
waiting desperately on transplant lists. 

To this day I have never understood why other 
people should get the final say about what 
happens to me on my death. If I die and my 
expressed wish is that my body be used for 
transplant, why can others override my wish? I do 
not think that other people—whether my wife, 
mother, father, daughter or my nearest and 
dearest friends—should have the final say about 
what happens to me; I should have the final say. 
At the point of my death I want my body to be 
used, if it is at all possible, to help others. That is 
the right thing to do. By introducing presumed 
consent we could achieve that; we could give life 
to many people. 

I urge members to look not to their party whips—
I hope that they have not been whipped on this 
issue—but to their consciences, and to consider 
whether to introduce presumed consent would be 
the right thing to do for our fellow Scots. I ask 
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members to support John Farquhar Munro’s 
amendments. 

Dennis Canavan (Falkirk West) (Ind): I support 
John Farquhar Munro’s amendments for the 
simple reason that they would help to save lives. I 
am sure that we can all think of at least one friend 
or relative who has died waiting for an organ 
transplant that never came. Statistics suggest that 
every week someone in Scotland dies while 
waiting for a transplant and others die without 
even getting on to the waiting list. Nevertheless, 
many deceased persons’ organs, which could 
have been used to save lives, are buried or 
cremated because the deceased person never got 
round to signing up to the organ donor register or 
to informing their relatives of their wishes.  

It would be wrong to assume that all the people 
who are not on the register object to organ 
donation. Opinion polls suggest that about 90 per 
cent of the population would be willing to donate 
their organs for transplant, but only 21 per cent are 
on the register. If a system of presumed consent 
were to replace the status quo of presumed 
objection, there would be a greater likelihood of 
granting the wishes of deceased persons. 

What about the wishes of the relatives? John 
Farquhar Munro’s amendments would ensure that 
if the nearest relative objected and the deceased 
person had not opted in, the removal of organs for 
transplant could not go ahead. In such situations, 
the wishes of the relatives would be taken into 
account. 

Evidence from other countries suggests that a 
system of presumed consent increases the rate of 
organ donation. Belgium and the Czech Republic 
have a system that is similar to what John 
Farquhar Munro proposes and they both have 
donation rates of more than 20 per million 
population, compared with only 12.3 per million 
population in the United Kingdom. That suggests 
that the amendments could lead to an increase of 
more than 60 per cent in the donation rate. 

The Westminster Parliament failed to introduce 
a system of presumed consent in the Human 
Tissue Act 2004. The bill that is before us fails 
similarly, although public opinion is already moving 
towards support for presumed consent. A few 
years ago, there was only minority support for that 
position, but last year a survey that was conducted 
on behalf of the BBC indicated 60 per cent 
support. 

Parliament has a great opportunity to show a 
lead not just to the people of Scotland but to 
people throughout the UK. By agreeing to the 
amendments, Parliament would lead public 
opinion, set an example to other parts of the UK 
and save lives, while respecting the wishes of 

people who have lost loved ones. I urge members 
to support the amendments. 

09:30 
Mike Rumbles (West Aberdeenshire and 

Kincardine) (LD): In introducing his amendments, 
John Farquhar Munro set out well why the bill is 
before us, which is to save lives by increasing 
organ donations. Last year, 52 people died 
because there were not enough organ donations 
and 700 people are still on the waiting list for 
donations.  

In Scotland we are doing slightly better than the 
rest of the UK. Statistics that have just been 
published show that 21 per cent of people in the 
UK carry an organ donation card, as John 
Farquhar Munro and Stewart Maxwell said, but in 
Scotland the figure is nearer 25 per cent. The card 
is completely worthless, because it has no legal 
standing whatever. The card has no force in law, 
which is why the Executive introduced the bill; it 
wants to ensure that the card has legal effect. We 
had a little bit of to-doing at stage 2, but I am 
delighted that the Executive has ensured that the 
25 per cent of Scots who carry cards and are on 
the register will have their wishes legally enforced 
as soon as the bill is passed. 

Stewart Maxwell said that no one has the right to 
overrule his wishes. That is correct. The bill is all 
about authorisation, which the amendments fail to 
recognise. The whole basis of our national health 
service is informed consent, not presumed 
consent. In other words, it is not a case of doctor 
knows best or the state knows best. 

I refer to some of the evidence that the Health 
Committee received; I wish that some members 
had turned up to listen to it. According to Dr 
MacKellar of the Scottish Council on Human 
Bioethics, the system of presumed consent, which 
John Farquhar Munro advocates, is supported 
only by the British Medical Association; none of 
the other medical organisations is in favour of it, 
because it would be a breach of the European 
convention on human rights and of bioethics. The 
argument that John Farquhar Munro, Stewart 
Maxwell, Dennis Canavan and others have made 
that an opt-out system would increase donations is 
wrong and flawed; it would not do so. 

Mr Maxwell: Will the member give way? 

Mike Rumbles: If the member waits a minute I 
will let him in. 

In evidence to the Health Committee, John 
Forsythe of the Scottish Transplant Group said 
that a few years ago the refusal rate—the rate of 
relatives refusing consent to transplant—was 30 
per cent and that it has now increased to 46 per 
cent. He said that we can only guess why the rate 
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has risen, but following events at Alder Hey 
children’s hospital, Bristol royal infirmary and other 
places, there has been a slight loss of trust of 
those who deliver care among those who receive 
it. It is important that what we put in place does not 
damage that trust further. 

In paragraph 133 of the Health Committee’s 
stage 1 report we highlighted John Forsythe’s 
comments. We said:  

“there is little evidence from international experience that 
changing to a presumed consent system produces a major 
change in levels of donation. He indicated that colleagues 
in Spain, where an opt-out system is used, had advised him 
that what happens there is very similar to what is proposed 
in the Bill – that relatives are consulted to ascertain the 
views of the deceased.” 

That is what the bill is about.  

John Farquhar Munro’s amendments are well-
meaning—their aim is to increase the level of 
donations. However, I believe, and all the 
evidence suggests, that they would not do so. If 
the amendments are agreed to, they would 
damage the campaign, in which so many of us 
throughout the chamber and the country have 
been involved for so many years. They would 
increase mistrust of the NHS and the state and 
they are not supported by any medical 
organisation other than the BMA. 

Authorisation, as is provided for in the bill, is the 
right way to proceed. I am convinced that, coupled 
with a major advertising campaign, the bill—
unamended by John Farquhar Munro’s 
amendments—will be instrumental in saving lives. 
It is a very good bill and the 700 people who are 
waiting for organ donations will welcome it. I do 
not think that the amendments would help in any 
way. 

The Deputy Presiding Officer: Another three 
members wish to be called. They have two 
minutes each. 

Mrs Nanette Milne (North East Scotland) 
(Con): I will be brief. The provision to ensure that 
once authorisation is in place relatives cannot 
overturn it after the death of the potential donor 
will strengthen the present opt-in system. It will, 
coupled with on-going promotion and support of 
transplantation, ensure an increased number of 
donors. None of us disagrees that we need more 
donors.  

I point out to John Farquhar Munro and others 
who have cited the example of Spain that there, 
the most important factor in identifying donors is 
not considered to be the opt-out system but the 
fact that every hospital in Spain has someone with 
the responsibility for ensuring that, when a person 
dies, their relatives are approached with a view to 
the deceased’s organs being donated. That is the 

significant factor, not whether we have an opt-in or 
an opt-out system. 

Janis Hughes (Glasgow Rutherglen) (Lab): I 
am well aware of John Farquhar Munro’s interest 
in this area, which is similar to mine and that of 
others, including my colleague, Margaret 
Jamieson, who has previously debated the matter 
in the chamber. 

This is an emotive issue and I have much 
sympathy for the arguments that have been 
expressed. I believe that the bill, in the form in 
which it has been presented to Parliament, and 
the information that the Executive has committed 
to issue as part of the legislative process, will 
make a huge difference and will highlight the 
issues surrounding organ donation and 
transplantation. 

I am aware of the systems in other countries, 
such as Spain, which John Farquhar Munro 
mentioned. There are various systems in various 
countries—I do not know which, if any, would be 
right for Scotland. There are soft opt-out systems 
and hard opt-out systems. Which would be right 
for Scotland? We have not had that debate. We 
did not take evidence on that at length during 
stage 1 of the bill, but such an important issue 
deserves careful consideration. We know that 
some people are in favour of what John Farquhar 
Munro suggests and that some people are not. We 
have to ensure that we hear everyone’s views and 
that the professionals who are involved share the 
view of those who wish to change the legislative 
position. 

We must give the matter careful consideration 
and we should not deal with it in amendments at 
stage 3. I hope that we can return to the matter at 
some point. I will not support John Farquhar 
Munro’s amendments today. 

Shona Robison (Dundee East) (SNP): The 
vote on the amendments should be a free vote, 
because it is not a party-political issue; it is about 
the views of individuals. My personal view is that 
authorisation is the way to proceed because we 
must respect the wishes of deceased persons. 
There should be informed consent, not presumed 
consent.  

The relatives of a deceased person who had not 
expressed a view about organ donation will be 
consulted. Mike Rumbles made the most 
important point in the debate so far when he said 
that the issue is about trust. Like it or not, after 
Alder Hey and other tragedies, the public have lost 
some of their trust in the system. That must be 
built up again; the bill will go some way towards 
achieving that. It has the potential to increase the 
level of organ donation, but that potential will be 
realised only if the bill is backed up by an effective 
public information campaign about organ donation. 
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That will be the key to the bill’s success. I ask 
people to support the bill and to reject John 
Farquhar Munro’s amendments. 

The Deputy Minister for Health and 
Community Care (Lewis Macdonald): As many 
members have said, the most important principle 
in the bill is the principle of authorisation. We have 
put that principle in place because we recognise 
that the existing system of passive consent to 
organ donation is no longer fit for purpose. 

In modernising our human tissue legislation, we 
had a choice to make between a system that 
would replace passive consent with active 
authorisation, which is what the bill proposes, or a 
system which would presume consent on the part 
of people who do not object, which is what John 
Farquhar Munro’s amendments would put in 
place. As Janis Hughes suggested, a time might 
come when it will be safe to presume consent on 
the part of people who have expressed no view. 
However, that time is not now. 

In my view, a change that is as radical as a 
switch to a system of presumed consent for 
transplantation could be introduced only if there 
were clear evidence of strong public and 
professional support for it. Although many 
members might welcome such a move, the 
evidence simply does not exist. As Mike Rumbles, 
Nanette Milne and others said, one of the lessons 
from disclosures about retention of children’s 
organs after post-mortem examination is that, for 
many people, presumed consent is not consent at 
all. 

Many people are willing to donate organs and 
tissue after their death, but they want to have their 
say about what organs or tissue will be taken from 
their bodies and what that will be used for. That is 
why the fundamental premise of the bill is so 
important. The bill is based on the principle that 
people’s wishes should be respected after their 
death. That means that it is for each person to 
make those wishes clear. If that has not 
happened, authorisation must be obtained from 
the people who were closest to that person in life 
and who are most likely to know his or her wishes. 
Without authorisation from the deceased or their 
nearest relative, transplantation cannot happen. 
On that basis, I hope that Stewart Maxwell will 
accept that what he says he wants will be 
delivered by the fundamental principles of the bill 
as it stands. 

Under Mr Munro’s amendments, the only wish 
that people would be able to record would be to 
prohibit the removal and use after death of their 
body parts for transplantation. Where there is no 
prohibition, the adult may be deemed to have 
authorised the removal and use of organs but 
only—as Dennis Canavan pointed out—after their 

nearest relative has also had the opportunity to 
object to donation going ahead. 

There are a number of grounds on which the 
nearest relative can object to organ donation, 
despite the fact that the deceased person had not 
registered their objection to their organs being 
donated. One of those is that transplantation of the 
deceased adult’s body parts would cause 
significant distress to the nearest relative or to the 
deceased person’s partner, parent, child, brother 
or sister. 

A clinician who was in urgent need of an organ 
would face a much harder task if Mr Munro’s 
amendments were passed. Under the current 
system, which we wish to replace, he or she would 
have to seek the consent of the family of the 
deceased. Under the provisions in the bill, that 
onus on the clinician will no longer be required if a 
person has, before their death, authorised organ 
donation. The nearest relative would need to be 
consulted only if no such authorisation had been 
given. In that event, the nearest relative would be 
asked whether they knew the person’s wishes and 
were prepared to authorise organ donation. 

Under Mr Munro’s amendments, the clinician 
would always have to contact the nearest relative 
unless a specific prohibition had been registered 
by the deceased. The nearest relative could then 
object on the basis of the distress to themselves or 
another person in the family that would be caused 
by the transplantation. In other words, there would 
be not fewer barriers to organ donation—which is 
John Farquhar Munro’s intention—but new 
barriers to organ donation. In practice, if a person 
wanted to donate their body parts, that positive 
intention could be ignored and overruled by the 
nearest relative on the basis of the distress that 
might be caused to family members.  

John Swinburne (Central Scotland) (SSCUP): 
Will there be a national register of people who 
want to donate human parts after death? 

Lewis Macdonald: That is precisely what the 
bill will do. It will place at the centre of the process 
the authorisation that has been granted by an 
individual, rather than an objection that might have 
been registered by that individual or another 
person, which is what would be required under a 
system involving presumed consent.  

It has been said that about a quarter of the 
Scottish population have put their names on the 
NHS organ donor register. Under the bill, their 
organs will automatically be available for 
transplantation after death. Under John Farquhar 
Munro’s amendments, nobody’s body would be 
available in that sense; every case would have to 
be checked with the nearest relative by the 
clinician, unless a prohibition was in place. 
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The approach that the bill takes is the right one. 
It will increase the number of organ donations, 
honour the wishes of the deceased and bring up to 
date the basis on which relatives are approached. 

This is a policy matter—it is not simply a matter 
of personal belief. I therefore urge John Farquhar 
Munro to seek to withdraw his amendments. If he 
will not do so, I urge Parliament to maintain the 
unanimity of support for the principle of active 
authorisation by rejecting his amendments. 

09:45 
John Farquhar Munro: The majority of opinion 

seems to be opposed to what I propose, which is 
disappointing. 

I support the Executive’s proposal in the bill. It is 
an excellent move and a big improvement on what 
we have at the moment. However, I introduced the 
concept of presumed consent to enhance and 
improve the bill. As a consequence, I would like to 
test the feeling of Parliament, so I propose that my 
amendment be voted on. 

The Deputy Presiding Officer: The question is, 
that amendment 11 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. I suspend the meeting for five minutes. 

09:46 
Meeting suspended. 

09:51 
On resuming— 

The Deputy Presiding Officer: We will now 
proceed with the division. 
FOR 
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Canavan, Dennis (Falkirk West) (Ind)  
Curran, Frances (West of Scotland) (SSP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Stevenson, Stewart (Banff and Buchan) (SNP) 

AGAINST 
Aitken, Bill (Glasgow) (Con)  

Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Matheson, Michael (Central Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
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Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 18, Against 87, Abstentions 0. 

Amendment 11 disagreed to. 

Section 4—Disapplication of sections 3, 6 to 12 
and 14 in certain circumstances 

Amendment 12 not moved. 

The Deputy Presiding Officer: The 
amendments in group 2 are technical or 
consequential amendments. Amendment 1, in the 
name of the minister, is grouped with amendments 
38, 61, 5, 6 and 7. 

Lewis Macdonald: As you mentioned, 
Presiding Officer, the amendments in group 2 are 
technical or consequential amendments. 
Amendments 38 and 61 follow the amendments 
that were made at stage 2 to prohibit the 
withdrawal of authorisation for transplantation after 
it has been given by an adult’s nearest relative or, 
in the case of a child, by a person with parental 
rights and responsibilities. 

Amendments 5 and 6 seek to ensure that an 
adult who is blind or unable to write is able to 
withdraw authorisation for post-mortem 
examination in writing through the use of a 
signatory and a witness. They complete the 
package of amendments that we have lodged to 
make provision for people in that category. 
Amendments 1 and 7 are simply drafting 
amendments. 

I move amendment 1. 

The Deputy Presiding Officer: I refer members 
to the list of groupings, which shows the pre-
emptions. 

Amendment 1 agreed to. 

The Deputy Presiding Officer: Group 3 is on 
the disapplication of the authorisation 
requirements in parts 1 and 2 for the bodies of 
persons who have been dead for at least 100 
years. Amendment 2, in the name of the minister, 
is grouped with amendment 4. 

Lewis Macdonald: Amendments 2 and 4 were 
lodged as a result of concerns expressed by the 
Wellcome Trust and the Medical Research Council 
to the Executive about the possibility that the bill 
would curtail investigations of bodies of historical 
interest. Much can be learned from the removal of 
a tissue sample from a body that has been held in 
an existing collection for many decades. If an 
ancient body is discovered preserved in a peat 
bog, researchers will naturally be keen to examine 
the body for the information that it might yield—for 
example, on the cause of death. Under the bill, 
such investigations might conceivably be held to 
constitute an offence, because no authorisation for 
such activities would be in place from the 
individual or from identifiable family members, for 
obvious reasons.  

We do not want scientists to have to investigate 
the family tree of a body in a peat bog before they 
undertake carbon dating of it. Therefore, 
amendment 2 disapplies the authorisation and 
offence provisions in part 1 in cases in which the 
person died at least 100 years before the day on 
which section 3 comes into force. Amendment 4 
does the same in relation to part 2, on post-
mortem examinations. 

The amendments are drafted broadly so that 
they will permit anything involved in relation to the 
body of a deceased person, where the person 
died at least 100 years before the day on which 
the relevant provision comes into force. 

Amendment 2 moved—[Lewis Macdonald]—and 
agreed to. 

After section 5 

Amendment 13 moved—[John Farquhar Munro]. 

The Deputy Presiding Officer: The question is, 
that amendment 13 be agreed to. Are we agreed? 

Members: No. 
The Deputy Presiding Officer: There will be a 

division. 
FOR 
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Canavan, Dennis (Falkirk West) (Ind)  
Curran, Frances (West of Scotland) (SSP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Swinburne, John (Central Scotland) (SSCUP) 
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AGAINST 
Aitken, Bill (Glasgow) (Con)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Matheson, Michael (Central Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  

Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

The Deputy Presiding Officer: The result of 
the division is: For 18, Against 84, Abstentions 0. 

Amendment 13 disagreed to. 

Amendment 14 not moved. 

Section 6—Authorisation: adult 

The Deputy Presiding Officer: Group 4 is on 
the prohibition of the use of body parts for 
transplantation. If members look at the list of 
groupings, they will see the pre-emptions. 
Amendment 15, in the name of Nanette Milne, is 
grouped with the amendments shown in the 
papers. 

Mrs Milne: I will speak principally to 
amendments 15 and 17, because the others are 
all consequential on amendment 15. If the 
amendments appear to be somewhat complicated, 
that is because they reflect the complexity of the 
bill. 

The amendments would enable a person to 
register opposition to the removal of a body part 
after death for the purpose of transplantation, 
research, education, training or audit. They would 
give the choice actively to prohibit the removal of a 
body part as well as actively to authorise it. They 
address the potential problem that would face a 
person who does not know his nearest relatives 
and so cannot make his wishes known to them, or 
who does not trust them to act on his wishes. 
Without the amendments, such a person could not 
prevent unknown or unreliable relatives from 
making the decision to have body parts used after 
death against the person’s wishes. 

We feel that the absence of a fail-safe 
mechanism to allow people to record their wishes, 
whether positive or negative, is a cause for 
concern. The amendments would allow for 
everyone’s wish to be respected and accepted, 
and would prevent an unethical situation arising 
should a decision go against the real wishes of a 
deceased person. 

Apart from amendment 17, the amendments in 
the group are consequential on amendment 15. 
They mirror the structure of the bill, so that each 
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time the authorisation process is mentioned, the 
choice of prohibiting authorisation will also be 
mentioned. 

The amendments do not apply to children who 
are under the age of 12, but they do apply to those 
who are aged between 12 and 16. If children who 
are between the ages of 12 and 16 can authorise 
donation, it is logical that they should also be 
allowed to prohibit donation. 

The amendments also reach into the area of 
checking the relevant paperwork after death, to 
ensure that medical practitioners check for 
prohibition as well authorisation before removing 
body parts for transplantation and so on. 

Amendment 17 addresses the situation that 
could arise if conflicting mandates are in place. It 
makes it clear that the terms of the later 
authorisation should be followed. For example, if 
the first mandate stated that all organs could be 
donated following death, and then another was 
drawn up afterwards that stated that all organs 
could be donated apart from the corneas, the latter 
would be acted upon as reflecting the true wishes 
of the deceased person. 

The amendments do not seek to introduce a 
register for prohibition because, as was made 
clear in evidence to the Health Committee, there 
are many ways of registering authorisation, 
whether through the donor register, verbally or in 
writing; therefore, neither should notice of 
prohibition be limited to a register. Again, that 
mirrors the provisions in the bill. However, the bill 
does not prevent the setting-up of a register and 
the issue could be revisited in future if necessary. 

It seems to me only right that people who feel 
strongly about the matter should be given the 
opportunity to record their opposition to the 
removal of some or all of their body parts for the 
purposes stated in the bill. 

I move amendment 15. 

10:00 
Euan Robson (Roxburgh and Berwickshire) 

(LD): I read the amendments with interest, and I 
believe that they would add an unnecessary level 
of complication. If the individual wishes to prohibit 
the use of all their body parts, they need only not 
actively authorise use, and there are other 
methods by which someone who does not wish 
one or more of their body parts to be used, but is 
quite prepared for other parts to be used, can 
make that clear without having a level of 
complication in the bill that puts the use of certain 
body parts on a sort of statutory basis. I fail to see 
why the bill would need to go into such a level of 
complication and detail when, if an individual does 
not wish a particular body part to be used, they 

can express that very clearly to their relatives 
during their lifetime. 

Although I understand the intention behind the 
amendments, they would lead to a level of 
complication and difficulty in the bill—and perhaps 
to some unforeseen circumstances in certain 
aspects of the day-to-day working of the bill—that 
would be unfortunate. In times to come, we might 
need to revisit the subject if clear difficulties arise 
from the practical application of the bill. However, 
at this stage, I am not minded to support the 
amendments. 

Lewis Macdonald: Nanette Milne’s 
amendments respond to very serious discussions 
at stage 1, but I do not believe that they are 
necessary or appropriate. I do not think that we 
should extend the organ donor register to become 
a register of both authorisations and prohibition; 
nor should we set up and run a separate register 
of organ donation prohibitions. Whichever vehicle 
was used to implement the amendments, it would 
run directly counter to the purpose of the bill, 
which is first and foremost to support people’s 
wish to do something positive after their death. 
That is the principle behind authorisation. 

I recognise that there are people who do not 
want parts of their bodies to be used for the 
purposes in the bill and who might feel strongly 
about that. I fully accept the principle that their 
wishes should be respected, but I am confident 
that the bill will allow such objections to donation 
to be respected. The first safeguard in the bill is 
that nothing can happen if there is no authorisation 
by the person, or by their nearest relative or a 
person with parental rights and responsibilities. 
There can be no transplantation by default, nor—
because of the decision that we made a few 
minutes ago—can there be any transplantation on 
the basis of presumed consent. The bill underlines 
that by bringing criminal sanctions to bear. If a 
clinician were to proceed without authorisation, 
they would face stiff penalties, including a fine or 
imprisonment, or both. 

Where there is no record of the person’s wishes, 
we seek to address the concern that a family 
member might sanction a donation through 
ignorance by placing responsibility for 
authorisation on the person who was closest to the 
deceased in life and so is most likely to have the 
greatest awareness of the deceased’s attitude to 
the issues. 

Section 7 makes it clear that where the nearest 
relative has “actual knowledge” that the person 
was unwilling for any part of their body to be used 
for transplantation, they must not give 
authorisation. The reality is that people who feel 
strongly about such matters will not keep their 
feelings to themselves. They will share their views 
with their family and friends. If their views have a 
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religious dimension, they will no doubt share them 
with others of the same faith. It is hard to envisage 
strong views on such a matter being unknown to 
any of those who might be asked.  

That would leave only the highly unusual case of 
a person living in isolation, either without any 
surviving relatives or, for some reason, unable or 
unwilling to mention to anyone close to them their 
own strongly held views on such matters. Of 
course, if people in that position object to organ 
donation, their wishes should be respected as 
much as anyone else’s, but I do not believe that 
recording those wishes in a register set up for that 
purpose, or in the organ donor register, is the way 
to do that. In such cases, people can set out their 
wishes in their will, and they can also ensure that 
their views are reflected in the medical record held 
by their general practitioner.  

I think that the medical record is the best place 
for such views to be recorded, because if there 
was the possibility of somebody becoming an 
organ donor, the clinician would either contact that 
person’s GP or, if they were unable to do that, 
consult the person’s medical record. No clinician 
will proceed with a transplant involving an organ 
about which he or she is not fully informed. 
Recording wishes in that way is the key and can 
already be done routinely, either verbally or by 
writing to one’s GP setting out one’s objections 
and asking for the letter to be added to the 
medical record.  

I understand the concerns behind Nanette 
Milne’s amendments, and I am happy to offer 
guidance to GPs to ensure that they include any 
such objection in a patient’s record. I will tell GPs 
that any such objections should also be included 
in the extract from medical records that they 
provide to NHS 24. In the near future, the 
introduction of the electronic health record will 
provide a further vehicle by which an objection 
recorded by a GP can be accessed readily by a 
transplant co-ordinator seeking a donor. In 
addition, we are working with the General Medical 
Council on including in its “Good Medical Practice” 
guidance, which applies to all doctors, a provision 
making clear a doctor’s duty to respect the wishes 
of his or her patients after death. 

I ask Nanette Milne to consider withdrawing her 
amendments on the basis of the assurance that I 
have been able to give today. 

Mrs Milne: I lodged the amendments in the 
group precisely to deal with the isolated people 
whom the minister mentioned—people who do not 
have relatives in this country or close by to whom 
they have been able to express their wishes, and 
who feel strongly about not donating their organs. 
It has been made quite clear to me by the Scottish 
Council on Human Bioethics that there are people 
who are currently considering withdrawing their 

names form the organ donor list if the bill is not 
amended to take account of the fact that some of 
them specifically do not want to donate certain 
organs, because they feel so strongly about the 
issue. It would be regrettable if a bill that attempts 
to increase organ donation were to lead to the loss 
of even two or three donors. I appreciate what the 
minister has said about offering guidance, but I will 
press amendment 15.  

The Deputy Presiding Officer: The question is, 
that amendment 15 be agreed to. Are we agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division.  
FOR 
Aitken, Bill (Glasgow) (Con)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Tosh, Murray (West of Scotland) (Con)  

AGAINST 
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gibson, Rob (Highlands and Islands) (SNP)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
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Martin, Paul (Glasgow Springburn) (Lab)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Eleanor (Highlands and Islands) (Green)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

The Deputy Presiding Officer: The result of 
the division is: For 13, Against 67, Abstentions 0.  

Amendment 15 disagreed to.  

The Deputy Presiding Officer: Amendment 16, 
in the name of John Farquhar Munro, has already 
been debated with amendment 11. I ask John 
Farquhar Munro to indicate whether he intends to 
move amendment 16.  

John Farquhar Munro: I do not intend to move 
amendment 16. There is also a list of amendments 
in my name further on in the marshalled list, and I 
would like to withdraw all those amendments at 
this stage.  

The Deputy Presiding Officer: That is a good 
idea, but I am afraid that I cannot allow you to do 
that. However, I will be as quick as I possibly can 
be when I come to that point in the proceedings.  

John Farquhar Munro: I just thought that it 
might save us some time.  

The Deputy Presiding Officer: It would have 
done and I am grateful for your suggestion, but I 
am afraid that we have to have each decision to 
move or not to move amendments properly 
recorded.  

Amendments 16 to 23 not moved.  

Section 7—Authorisation by adult’s nearest 
relative 

Amendments 24 to 37 not moved. 

Amendment 38 moved—[Lewis Macdonald]—
and agreed to.  

The Deputy Presiding Officer: Amendment 38 
pre-empts amendment 39. 

Section 9—Authorisation: child 12 years of age 
or over 

Amendments 41 to 57 not moved.  

Section 10—Authorisation as respects child 
who dies 12 years of age or over by person 

with parental rights and responsibilities 

Amendment 58 not moved.  

The Deputy Presiding Officer: Group 5 is on 
authorisation by the nearest relative when no 
person has parental rights or responsibilities. 
Amendment 59, in the name of Eleanor Scott, is 
grouped with amendments 63, 109 and 111 to 
113.  

Eleanor Scott (Highlands and Islands) 
(Green): I should begin by declaring an interest, 
as I am a member of the British Medical 
Association.  

Amendment 59 and the other amendments in 
the group, which are in my name, are very much in 
the spirit of the rest of the bill, and are simply 
intended to close a gap. In debating the bill, we 
are dealing with highly sensitive matters, none 
more so than the death of a child. 

The sudden death of a child is always 
devastating and an unspeakable tragedy for the 
child’s family. Some families can find a small 
measure of consolation if their dead child’s organs 
can give life to another child. In general, the bill 
provides for that, but it makes no provision for the 
rare eventuality of no one having parental rights at 
the time of the child’s death. One can all too easily 
envisage a situation that might arise if a whole 
family were involved in a fatal accident, when both 
parents were killed and the child later died of his 
or her injuries. As the bill stands, another relative 
could give permission for the parents’ organs to be 
donated, but no one could give permission for the 
child’s organs to be donated. 

10:15 
If the parents are unable to consent to their 

child’s organs being donated because they have 
been killed or so severely injured that they are 
unable to give consent, a near relative should be 
able to give consent. That is what amendments 59 
and 63 would do. 

I will read out amendment 109, which gives the 
hierarchy of relatives in the order in which they 
can be asked for permission. That hierarchy is in 
line with the one elsewhere in the bill for adults, 
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but it is the other way round. The amendment 
states: 

“For the purposes of sections 10 and 11, the nearest 
relative is the person who immediately before the child’s 
death was— 

(a) the child’s parent; 

(b) the child’s adult brother or sister; 

(c) the child’s grandparent; 

(d) the child’s adult uncle or aunt; 

(e) the child’s adult cousin; 

(f) the child’s adult niece or nephew.” 

That is similar to the hierarchy for adults, except 
that it does not include provision for a family friend 
to give permission if no relatives are found. I felt 
that that would not be appropriate in the 
circumstances. 

Amendment 111 clarifies that the hierarchy 
outlined in amendment 109 includes step-parents 
and half-siblings, which is in line with the rest of 
the bill. 

Amendments 112 and 113 are essentially 
tidying-up amendments. Amendment 113 provides 
that a relative can be skipped in the hierarchy if he 
or she either does not want to make the decision 
or cannot realistically be contacted. That parallels 
the provisions in the bill for adults. 

My amendments would close a gap and are in 
line with the intention of the bill. 

I move amendment 59. 
Lewis Macdonald: As Eleanor Scott said, the 

amendments stem from concerns that were 
expressed in evidence that the BMA submitted to 
the Health Committee at stage 1. 

As with other amendments this morning, we 
have sympathy with the concerns expressed and 
the motives that lie behind them, particularly in the 
context of transplantation, where there would—in 
a very few cases—be a risk of valuable organs not 
being used because there was no one to give the 
necessary authorisation. 

This is a complex area, but to some extent the 
matter is already addressed in Scots law. Section 
7 of the Children (Scotland) Act 1995 allows 
parents to appoint guardians for their children in 
the event of the parents’ death. That means that, if 
the parents die, the appointed guardian 
immediately becomes responsible and takes over 
parental rights and responsibilities. The guardian 
would, as a result, be classed as the person who 
had parental rights and would, therefore, in the 
circumstances that Eleanor Scott describes, be 
able to give authorisation for a transplantation to 
go ahead. 

That outcome would, of course, require parents 
to have appointed a guardian under the 1995 act. 

In any case, we are committed to raising people’s 
awareness of what might happen after a person’s 
death. One issue that we will want to highlight, and 
which reflects Eleanor Scott’s concerns, is that 
parents should always take the precaution of 
appointing a guardian who would have 
responsibility for their children after their death. 

Mr Maxwell: The minister’s approach seems 
strange. He says that he will take on board the 
concerns expressed by Eleanor Scott and try to 
make parents appoint a guardian. Frankly, I would 
be surprised if anyone in the chamber had 
appointed a guardian in the way that he suggests. 
I certainly have not appointed a guardian in the 
event of a car crash in which my wife, my daughter 
and I are all fatally injured. Why not accept 
Eleanor Scott’s amendments and deal with the 
problem here and now? 

Lewis Macdonald: Public awareness raising 
clearly must start in the chamber. All of us who 
have children should have regard to their interests 
in the event that we die unexpectedly. Everyone in 
the chamber and elsewhere should be 
encouraged to do so, and to appoint a guardian to 
take parental responsibility if, tragically, the 
circumstances arise in which that is required. 

The point that lies behind the amendments is 
reasonable. However, the amendments have been 
lodged only at stage 3, and I fear that they do not 
achieve their intended purpose. I will highlight a 
couple of issues. 

First, the provisions would not apply to children 
for whom a local authority has parental rights and 
responsibilities, which in reality is a far more 
common occurrence than the car crash scenario 
that the amendments are intended to address. The 
bill was amended at stage 2 to address the Health 
Committee’s recommendation that local authorities 
be prohibited from having the power to authorise 
any of the activities in the bill. Children for whom 
local authorities have parental rights and 
responsibilities would not be covered by Eleanor 
Scott’s amendments. The changes that were 
made at stage 2 reflect the recognition—which we 
believe is right—that there will be occasions on 
which it is not proportionate to make provision for 
authorisation of organ donation on the part of a 
child. 

The other aspect that gives me significant 
concern relates to amendment 109, on the nearest 
relative list. As presented, the list includes in the 
hierarchy a parent of a child, but does not provide 
for circumstances in which that parent has, for one 
reason or another, ceased to have parental rights 
and responsibilities. In some circumstances, a 
parent might have had his or her parental rights 
removed, for example if he or she had been 
involved in abuse of the child. It would be 
inconsistent to allow such a parent to have the 
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right to give or withhold authorisation under the 
bill. Equally, there might be reasons why another 
relative did not have access to the child during 
their life, and in such a case the relative should not 
be given a role after the child’s death. 

I fully recognise the purpose of the 
amendments, but I believe that promoting the 
appropriate mechanisms whereby parents can 
ensure that their children’s interests are looked 
after in the event that the parents die is the way 
forward. I therefore oppose the amendments in 
Eleanor Scott’s name. 

Eleanor Scott: I point out to the minister that 
amendment 109 was lodged only at stage 3 
because we had expected the Executive to plug 
the gap earlier in the process. Amendment 109 is 
intended to plug a gap that exists in the bill, and it 
is very much in the spirit of the bill. 

I agree with the minister’s comment that if a 
guardian had been appointed they would have 
parental rights, and my amendments would not 
come into play. However, as Stewart Maxwell 
said, the reality is that most people have not 
appointed a guardian. Perhaps in 10 or 15 years’ 
time public awareness will be such that most 
people will have done so, but in the event of a 
child losing both parents in an accident now, they 
are likely to be left without anybody who has 
parental rights. 

As I said in my opening speech, the death of a 
child is always a tragedy. The only greater tragedy 
is when a second child who might have been 
saved by the donated organs of the first child dies. 
We are talking about rare eventualities, but they 
are circumstances for which the bill should 
provide, so I press amendment 59. 

The Deputy Presiding Officer (Murray Tosh): 
The question is, that amendment 59 be agreed to. 
Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  

Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (North East Scotland) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, Eleanor (Highlands and Islands) (Green)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  

AGAINST 
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
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Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

The Deputy Presiding Officer: The result of 
the division is: For 39, Against 66, Abstentions 0. 

Amendment 59 disagreed to. 

Amendment 60 not moved. 

Amendment 61 moved—[Lewis Macdonald]—
and agreed to. 

The Deputy Presiding Officer: Amendment 62 
is pre-empted. 

Section 11—Authorisation as respects child 
who dies under 12 years of age 

Amendment 63 not moved. 

Section 12—Removal of part of body of 
deceased person: further requirements 

Amendments 64 to 97 not moved. 

Section 12A—Removal of tissue sample to 
determine viability of transplantation 

Amendments 98 to 100 not moved. 

Des McNulty (Clydebank and Milngavie) 
(Lab): On a point of order, Presiding Officer. I ask 
the Presiding Officers to consider the point that, 
this morning, a whole series of very detailed stage 
3 amendments has simply not been moved. They 
will have required a lot of work from ministers and 
civil servants. I wonder whether the issue could be 
examined with regard to efficient government and 
making our parliamentary processes more 
efficient. 

The Deputy Presiding Officer: It is possible—
indeed, probable—that if a member lodges a 
substantive amendment, the clerks will point out 
that a significant number of consequential 
amendments will be necessary. Each of those 
amendments requires to be moved in turn. 
However, it might be worth reflecting on the 

question whether there should be a mechanism to 
allow consequential amendments to be withdrawn 
if the substantive amendment is withdrawn. If that 
was the point of order to which Mr McNulty was 
heading—[Laughter]—the Presiding Officers will 
reflect on it. 

I detect from the mood of the chamber that we 
should ignore the point of order and deal with the 
issue. [Applause.] 

Section 13—Preservation for transplantation 

The Deputy Presiding Officer: Group 6 is on 
bodies that are being preserved for transplantation 
not being moved to other premises. Amendment 3, 
in the name of the minister, is the only amendment 
in the group. 

10:30 
Lewis Macdonald: In response to a stage 2 

amendment from Dr Jean Turner, I gave a 
commitment to look again at section 13(1), which 
provides for the steps that can be taken by 
managers of NHS hospitals and registered 
independent health care premises to preserve 
bodies for transplantation. 

Amendment 3 seeks to clarify that such 
managers will be able to move bodies or body 
parts to other premises only if authorisation is 
already in place. It will therefore not be permissible 
under the bill to transport a body or body part to 
other premises if authorisation for transplantation 
does not exist. Of course, in only a very few 
situations can a body be moved and still be 
available for transplantation, but doing so when no 
one has authorised transplantation might upset 
family members and could be viewed as 
disrespectful to the deceased. 

I believe that amendment 3 clarifies the point in 
the spirit of the bill, as it makes provision for those 
very unusual circumstances on the basis of 
authorisation. 

I move amendment 3. 

Amendment 3 agreed to. 

Section 8—Existing request by adult not acted 
on before commencement of sections 3 and 6 

Amendment 40 not moved. 

Section 14—Offences: removal or use of part 
of body of deceased person for 

transplantation, research etc 

Amendment 101 not moved. 

Section 18A—Authorisation by virtue of Part 1 
for transplantation to have priority 

Amendments 102 to 106 not moved. 
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After section 20 

Amendment 4 moved—[Lewis Macdonald]—and 
agreed to. 

Section 24—Authorisation of post-mortem 
examination etc: adult 

Amendment 5 moved—[Lewis Macdonald]—and 
agreed to. 

Section 44—Conditions attached to 
authorisation 

Amendment 107 not moved. 

Section 45—Nearest relative 

Amendments 108 to 113 not moved. 

Section 46—Witnesses: additional provision 

Amendment 6 moved—[Lewis Macdonald]—and 
agreed to. 

Amendments 114 and 115 not moved. 

Section 48—Amendment of the Anatomy Act 
1984 

Amendment 7 moved—[Lewis Macdonald]—and 
agreed to. 

Section 54—Interpretation 

The Deputy Presiding Officer: Group 7 is on 
the meaning of “tissue” and “tissue sample”. 
Amendment 8, in the name of the minister, is 
grouped with amendments 9 and 10. 

Lewis Macdonald: The purpose of 
amendments 8, 9 and 10, which seek to adjust an 
existing definition in and add a further definition to 
the interpretation section of the bill, is to clarify a 
number of issues that were raised in evidence or 
were highlighted by the Health Committee. 

Amendment 8 amends the definition of “tissue” 
in section 54(1) explicitly to define tissue as 
including skin, corneas and bone marrow. 

Amendment 9 adds the phrase “any derivative of 
skin” to the definition of “tissue sample”, which will 
allow such parts of the body including hair and 
nails to be retained from a post-mortem 
examination. 

Amendment 10 is a technical amendment that is 
consequential to amendment 8. For the purposes 
of the bill, corneas will be included as a form of 
tissue, which reflects the way in which the 
transplantation community regards them. 

Clarifying that skin is a form of tissue will allow 
living children and adults with incapacity to donate 
skin for the purposes of transplantation, subject to 
independent scrutiny by the Human Tissue 

Authority. It will also mean that adults with 
capacity will not be prohibited from donating skin.  

In the post-mortem context, the amendments 
seek to clarify the meaning of “tissue sample” in 
section 23(5), which lists the parts of the body that 
can be retained from a post-mortem examination. 
As a result, “tissue sample” will be understood as 
including skin and derivatives of skin, such as hair 
and nails. 

This group of amendments fulfils a commitment 
that I gave to the Health Committee at stage 2, 
and resolves the doubts that were raised about the 
status of certain types of human material under 
the bill. 

I move amendment 8. 

Amendment 8 agreed to. 

Amendments 9 and 10 moved—[Lewis 
Macdonald]—and agreed to. 

The Deputy Presiding Officer: That ends 
consideration of amendments. 
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Human Tissue (Scotland) Bill 

The Deputy Presiding Officer (Murray Tosh): 
The next item of business is a debate on motion 
S2M-3785, in the name of Andy Kerr, that the 
Human Tissue (Scotland) Bill be passed. 

10:34 
The Deputy Minister for Health and 

Community Care (Lewis Macdonald): This 
morning’s consideration of amendments has been 
good and has reflected a broad consensus not on 
every issue but on the basic principle of the 
Human Tissue (Scotland) Bill that, wherever 
possible, we should respect and follow the positive 
wishes that the living express about what should 
happen to their bodies after death. 

The Executive’s stage 3 amendments have put 
some final touches to the bill and round off 
changes that were made at stage 2. I believe that 
the bill has been very much strengthened and 
improved by the range of amendments that have 
been agreed to, many of which were brought 
forward by the Executive as a response to 
comments made and issues raised at stage 1. The 
thoughtful and serious way in which issues were 
raised and debated at every stage is a credit to the 
Parliament, the Health Committee and all those 
involved in the process.  

The process by which ministers sought to 
respond to members’ views has been in keeping 
with our approach to the development of the bill. 
We started by responding to concerns about past 
practice in post-mortem examinations and we 
worked closely with patients representatives and 
with a range of clinicians to ensure that the bill 
supports and strengthens best practice in each of 
the areas with which it deals.  

It is worth reflecting briefly on the main changes 
that have been agreed to the bill since our stage 1 
debate on 30 November. First, we have 
incorporated an approach to donation by adults 
with incapacity that is in harmony with the 
principles in the Adults with Incapacity (Scotland) 
Act 2000. The bill, as amended at stage 2, now 
makes it clear that the only forms of donation that 
are open to a living adult with incapacity under 
part 1 of the bill are organ donation as part of a 
domino transplant operation or the donation of 
regenerative tissue. In practice, “regenerative 
tissue” will mean bone marrow and skin. Our 
consultation last autumn showed that there is 
general support for our approach. The approach 
will also apply to donation by living children.  

We have also responded to concerns about the 
original definitions of the terms “organ” and 
“tissue” by clarifying the areas of uncertainty that 
members had raised, specifically to do with 

corneas and skin. We have made adjustments to 
the provisions in parts 1 to 3 of the bill relating to 
authorisation. In particular, we have made sure 
that the needs of those who are blind or unable to 
write can be taken into account for each type of 
authorisation and for the withdrawal of 
authorisation.  

The key feature of the bill is that the concept of 
authorisation has replaced the concept of consent. 
By “authorisation”, we mean the way in which 
people express their wishes about what they want 
to happen to their body after death. We use the 
word in the sense of, “I give my authorisation for 
the use of any part of my body after my death for 
the purpose of transplantation.” That is a very 
direct and forceful statement for a person to make, 
as it allows the individual to take the initiative in 
making their views known. 

Mr Kenneth Macintosh (Eastwood) (Lab): 
Does the minister accept that, despite the vote this 
morning, many of us have every sympathy with 
the amendments lodged by John Farquhar Munro 
on presumed consent? I echo the words of my 
colleague Janis Hughes, who said that, although 
we could not move to a system of presumed 
consent, that is not the end of the matter. If we can 
regain trust in the system, presumed consent may 
one day be a possibility.  

Lewis Macdonald: It is certainly worth saying 
that one of the purposes of the bill is exactly what 
Ken Macintosh says: to regain trust in the system 
of organ donation and post-mortem examination. I 
believe that we will be able to move forward. 
However, it is important to acknowledge that 
passing the bill today will be the biggest 
contribution that we can make to increasing the 
number of organs that are available for donation. 
The wishes of the quarter of the Scottish 
population—more than a million people—who 
have already indicated that they would like their 
organs to be used for transplantation after death 
will now have legal force. As Mike Rumbles said, 
that is new and significant. The bill will significantly 
increase the number of organs that are available 
for donation. On that basis and on the basis of the 
trust that would thereby be regained, more and 
more people will register as donors. 

The bill will also update the Anatomy Act 1984. 
In response to evidence that was given at stage 1, 
we introduced amendments at stage 2 that provide 
more stringent controls on authorisation by 
children aged 12 to 15. The amendments will 
exclude bona fide museums from the need to be 
licensed for the public display of anatomical 
human remains. They will allow, subject to 
conditions, the public display of a wide range of 
anatomical human remains in the interests of 
education, training or research, including the 
health education of the general public.  
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We have had a thorough debate on the 
principles of the bill from stage 1 on and we have 
just had a full debate about how those principles 
are best applied in today’s circumstances. The 
Parliament’s support for those principles is to be 
welcomed. The bill is about respecting people’s 
wishes by giving effect to them after a person’s 
death; that respect is enshrined in the principle of 
authorisation. The bill modernises and replaces 
the unsatisfactory approach that exists in the 
current legislation and it gives us a system in 
relation to transplant matters that is fit for purpose 
in the 21st century.  

I move,  
That the Parliament agrees that the Human Tissue 

(Scotland) Bill be passed. 

10:40 
Shona Robison (Dundee East) (SNP): The 

Scottish National Party is pleased to support the 
Human Tissue (Scotland) Bill at stage 3. I would 
like to thank all those who gave evidence to the 
Health Committee. It is crucial that the focus of the 
bill has been on determining the wishes of the 
deceased and on ensuring that those wishes are 
respected. The concept of authorisation should 
ensure that a person’s wishes are respected if 
those wishes are registered in some way and that, 
when no wishes have been registered, there is a 
clear process for ascertaining any wish that the 
deceased might have made and for seeking 
authorisation through the nearest relative 
hierarchy.  

The hope is that, by strengthening the opt-in 
system, there will be an increase in the number of 
organ donations in Scotland. There are members 
in all parties who favour a system of presumed 
consent, as expressed by John Farquhar Munro 
and others. However, the Parliament made the 
right decision in rejecting the amendments that 
called for the introduction of presumed consent. It 
is important that we build public confidence in the 
system, which proposals for a system of presumed 
consent would not do.  

The new system of informed consent should 
make it easier to ascertain a person’s wishes. As 
we know, most people would want to donate their 
organs, so, alongside the new legislation, a public 
awareness campaign will be crucial in 
encouraging more people to register their wishes 
and to discuss them with family members. The 
rules for living donation in the bill are sensible.  

It is essential that the bill should provide the 
required reassurance to parents and others who 
find themselves in the traumatic situation of having 
to deal with a hospital post mortem. Procedures 
have already changed in the wake of what 
happened at Alder Hey children’s hospital, but it is 

crucial that we frame such changes in legislation. 
The concept of authorisation also applies to 
hospital post mortems, although it is complicated 
by the fact that different standards of authorisation 
are required in different cases. Concerns about 
that were expressed during the progress of the bill. 
The minister has gone some way to reassure us 
that the guidance on authorisation will be very 
clear. It is right that the penalties for a breach of 
procedure will be severe—they must be so that 
public confidence is restored and the public is 
reassured that scandals like Alder Hey do not 
happen in future.  

With regard to the reform of the Anatomy Act 
1984, there is a need to ensure that human body 
parts are not displayed for purely entertainment 
purposes and that they are treated with respect. 
The amendments to the bill provide reassurance 
that that need will be respected. I compliment the 
minister on going out of his way to provide 
reassurance and to lodge amendments in answer 
to concerns that were raised.  

The bill’s overarching aim is to increase organ 
donation and therefore the number of lives saved. 
I hope that we will have a system for carefully 
monitoring the impact of the legislation in 
achieving that aim. I hope that the minister, in his 
summing up, will tell us how he will ensure that 
such a monitoring system is introduced and that 
there will be regular feedback to the Parliament on 
the success of the legislation.  

10:44 
Mrs Nanette Milne (North East Scotland) 

(Con): I, too, thank all those who gave evidence to 
the Health Committee. I also thank the committee 
clerks and lawyers who guided me through the 
plethora of amendments—which arose from one 
policy intention—in my name at stage 3. The 
Conservatives welcome this complex and 
important bill, with its separate provision for, first, 
organ and tissue donation and, secondly, the 
retention of organs and tissues at post mortem. 

The new framework for organ donation and 
transplantation at post-mortem examinations and 
the associated removal, retention and use of body 
parts should go a long way to ensuring that the 
wishes of the deceased and their families are 
respected. It should in future spare bereaved 
families the distress that was caused to relatives in 
the past by the discovery that their loved ones’ 
organs had been removed at post mortem and 
retained without their knowledge or permission. 

The updating of the provisions in the Anatomy 
Act 1984 on anatomical examination and the 
public display of bodies and body parts is 
welcome, too. We had concerns about the lack of 
clarity of the bill as introduced on biomedical 
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research and its proposal of an overly restrictive 
licensing system to control public display. 
However, the Executive dealt with those worries at 
stage 2 and we are happy with its amendments. 
We are satisfied that the Executive has gone a 
considerable way to acknowledging the need for 
clear definitions of “tissue”, “organs” and “body 
parts”, so that people who sign authorisation forms 
are sure about exactly what they are authorising. 
That is an important part of fostering trust between 
the medical profession and the public and we 
welcome the minister’s response to the concerns 
that were raised. 

With regard to organ donation and 
transplantation, we are pleased that authorisation 
by a potential donor cannot be overruled by 
relatives after the person’s death because we feel 
that it is important that the informed consent of a 
donor is respected. The strengthening of the opt-in 
system, coupled with the intention to promote, 
support and develop programmes of 
transplantation that is clearly expressed in the bill, 
should help to increase the level of organ 
donation, without progressing us to the point—at 
this time—of having the opt-out policy that exists 
in Spain, which was promoted in some of the 
amendments that we considered earlier. As I have 
said on previous occasions, even in Spain it is 
acknowledged that the most important factor for 
the identification of donors is not the opt-out 
system but the availability of staff in hospitals who 
are responsible for identifying possible donors. 

Valid concerns have been expressed to me that 
the bill does not provide a fail-safe mechanism for 
ensuring that the wishes of those people who 
object to donation are respected. In cases in which 
the deceased person has not made known their 
wishes prior to death, the bill allows for a soft form 
of presumed consent; in other words, it provides 
for an opt-out system that is similar to the one that 
is used in Spain. The fact that it does not make 
provision for people who object to donation in 
general or to the donation of specific organs is of 
serious concern to some people who do not know 
their nearest relatives or who do not trust them to 
respect their wishes. 

As I said during our consideration of 
amendments, the Scottish Council on Human 
Bioethics has stated that it is aware of a number of 
single people who are considering taking their 
names off the national health service organ donor 
register— 

Mike Rumbles (West Aberdeenshire and 
Kincardine) (LD): I was a little puzzled by the 
member’s assertion that the bill offers a form of 
presumed consent, because the bill is based on 
authorisation. It is fine if someone has authorised 
organ donation in the past, but those people 
whose names will appear on the list will be asked 

to give authorisation. There is no presumed 
consent. 

Mrs Milne: I was referring to cases in which the 
deceased has not stated their wishes and they 
have no close relatives who might know their 
wishes. The Scottish Council on Human Bioethics 
certainly interprets what the bill proposes as a soft 
opt-out system. Some people are considering 
removing their names from the organ donor 
register and it would be a tragedy if they were to 
do so because they were afraid that their wishes 
would not be implemented. 

I welcome the minister’s offer of guidance on the 
matter, but I am disappointed that Parliament 
rejected my stage 3 amendments because, like 
the minister, I want as many potential organ 
donors as possible to come forward to help the 
many people in Scotland who are suffering end-
organ failure. My son would not be alive today but 
for the generosity of a donor family and I would not 
want to lose even one donor because of their fear 
that their wishes would not be respected. 

However, all in all, I welcome the bill’s 
provisions. The Executive’s amendments go a 
long way to alleviating the concerns that the 
Health Committee and others expressed at stage 
1. As a result, the bill has been improved 
significantly. It represents a great advance on the 
Human Tissue Act 1961, which it replaces, and we 
will be happy to give it our support at decision 
time. 

10:49 
Euan Robson (Roxburgh and Berwickshire) 

(LD): The Liberal Democrats welcomed the bill’s 
introduction in June last year and, in common with 
all members, we are gratified to have watched its 
subsequent progress. I pass on my party’s thanks 
and appreciation to everyone who has made the 
bill’s passage to this stage possible. The Health 
Committee, its witnesses and ministers have all 
made major contributions to what is another 
important success for the Scottish Parliament. The 
bill is an example of progressive reform of 
outdated legislation and a clear response to some 
of the public concerns that were raised in cases to 
which other members have referred. 

The bill modernises, clarifies and improves the 
law in the areas of organ and tissue donation, 
transplantation and hospital post-mortem 
examination. It deals with deficiencies in the law in 
the difficult area of the use of bodies and body 
parts. The first of its five key objectives is to repeal 
the Human Tissue Act 1961 and to replace it with 
separate provision for, first, organ and tissue 
donation and transplantation and, secondly, 
hospital post mortems. Its second and third 
objectives are to make clear the purposes of a 
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post-mortem examination and to introduce the 
concept of authorisation for obtaining permission 
for organ donation, post-mortem examinations and 
the removal and retention of body parts at post 
mortem. Fourthly, it provides for authorisation for 
the retention and use of organs and tissue that 
have been removed during post-mortem 
examination and, fifthly, it seeks to amend the 
Anatomy Act 1984 on the use and display of 
bodies and body parts. 

The key debate has been about the difference 
between informed consent and presumed consent. 
To move to a system of presumed consent would 
be a highly significant—indeed, a radical—change. 
As was said during consideration of the first group 
of amendments earlier this morning, the NHS is 
founded on the principle of informed consent. In 
my view, a change from a system of informed 
consent to one of presumed consent would require 
a sea change in public opinion and, frankly, I do 
not detect such a shift. 

Many members have said that an increase in 
levels of organ donation is essential for the 400 or 
so people who are waiting for transplants, and 
everyone can agree with that. Given that we need 
to encourage more people to register, a public 
awareness campaign is necessary, but the key is 
the bill’s purpose of restoring trust in the system. If 
people trust the system, they are more likely to 
engage with it. 

In summary, the bill moves us from a position of 
passive consent to one in which active 
authorisation is required, but it does not provide 
for a system of presumed consent, in which 
individuals would have to register to dissent from 
the use of their organs. As Ken Macintosh has 
said, public opinion may move further on the issue 
in time and, in all probability, much will depend on 
the success of the public awareness campaign 
and the number of people who register for organ 
donation. 

I was pleased that during this morning’s stage 3 
consideration of amendments the minister gave an 
assurance that guidance would be issued for the 
benefit of people who object to the use of certain, 
but not all, of their body parts. Guidance is 
important in such an interesting and difficult area. 
Like other members, I would regret it if people 
chose to withdraw their consent because they felt 
uncertain. Although the Executive rejected the 
amendments on that subject that were considered 
this morning, it acknowledged that a genuine issue 
was being raised. It is therefore incumbent on the 
Executive to provide the maximum possible 
reassurance to those people who find themselves 
in that position. I hope that very few people will 
consider withdrawing from organ donation as a 
consequence of what is in the relevant part of the 
bill. 

The minister sent a letter on foetal tissue to the 
convener of the Health Committee and I welcome 
the assurance that it gave that guidance will be 
issued on that particularly difficult area. I hope and 
believe that both that letter and the guidance that 
will be issued will help. 

Today we have considered some valuable 
amendments that responded to issues that were 
raised during the committee stages. The 
genealogy profession may not be expanded as a 
result of the amendment on bodies that are more 
than 100 years old, but it was nonetheless an 
important amendment.  

Overall, the bill is extremely valuable. The 
Liberal Democrats have supported it from the 
outset and have supported the changes that it has 
been necessary to make to it. We commend it to 
the Parliament and will be pleased to vote for it 
this evening. 

10:54 
Eleanor Scott (Highlands and Islands) 

(Green): I will be brief. I simply want to put on 
record my and my party’s support for the bill, 
which addresses issues of public concern. It will 
provide clarity on the law on hospital post mortems 
and on the difference between authorisation for 
post mortem and authorisation for organ retention. 
I hope that the bill results in increased confidence 
and trust among the public that their bodies and 
those of their relatives will be treated after death in 
the way in which they wish. I also hope that it will 
encourage people to make their wishes clear prior 
to their death. 

Of course, I am disappointed that the 
amendments in my name, which would have 
allowed consent to a child’s organs being donated 
to be given by the nearest relative in the event of 
the death of both parents, were not agreed to. I 
will not revisit that debate, but I thank all those 
who helped with the drafting of the amendments. I 
supported the amendments in the name of John 
Farquhar Munro on the introduction of a system of 
presumed consent. I would like to think that, 
through a process of awareness raising and 
perhaps by training and changing practice in 
hospitals, we can greatly increase the number of 
organ donations. I share Ken Macintosh’s view 
that the issue may have to be revisited. 

I welcome the bill and I thank all those who have 
worked on it. 

10:56 
Janis Hughes (Glasgow Rutherglen) (Lab): 

As other members have done, I thank the Health 
Committee clerks who, over the past few years, 
have had to deal with a steady stream of proposed 
legislation and inquiries. I record my sincere 
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appreciation for the support that they offer 
members, which was crucial as we dealt with the 
sensitive issues that surround organ donation and 
retention. I pay tribute to those who gave evidence 
to the committee during our stage 1 deliberations. 
For many of them, the experience was emotional, 
so I thank them for their valuable assistance and 
contribution. I am sure that the bill is all the better 
for that. 

As with last week’s debate on prescription 
charges, there is consensus that we need a new 
approach to organ donation. As I have mentioned 
before, I worked in a renal unit for 11 years, where 
I saw at first hand the difficulties that are faced by 
patients who suffer from renal failure. All too often, 
they have to wait an inordinate amount of time for 
a suitable donor to be found. I support the bill 
because it will make a real difference to the lives 
of many people in Scotland. However, the 
Executive must take the lead on the matter, 
because the bill will not in itself result in a huge 
increase in the availability of organs. The 
Executive must do as much as possible to raise 
awareness of the importance of organ donation. 
As Shona Robison said, a high-profile public 
information campaign is vital. I urge the minister to 
ensure that that takes place should the bill be 
passed. 

Much has been done to raise awareness of 
organ donation, but there is still a huge disparity 
between the level of support for donation and the 
number of organs that become available. It has 
been argued, forcefully in some quarters, that a 
system of presumed consent would remedy the 
problem. As I said earlier, I have sympathy with 
John Farquhar Munro’s arguments in relation to 
presumed consent, but I do not believe that the 
timing is right for the introduction of such a 
system. As the issue is extremely sensitive, we 
would need to be sure that there was significant 
public understanding of and support for such a 
move, but I am not convinced that we can say that 
at this stage. I do not believe that the bill is the 
correct vehicle with which to achieve John 
Farquhar Munro’s aim. Nonetheless, like Ken 
Macintosh, I hope that the matter will be 
considered further. As has been said, we should 
first increase public confidence in the system; that 
is what the bill, if it is passed today, will achieve. If 
we assume that a system of presumed consent 
would not be right at this time, it is surely even 
more incumbent on the Executive to do as much 
as possible to transfer the support for organ 
donation into positive action. 

Nanette Milne’s amendments raised important 
issues but, ultimately, I was not persuaded that 
they were necessary. I note that Nanette Milne did 
not move most of her amendments. The bill starts 
from the fundamental principle that the individual’s 
wishes should be paramount. We will move from a 

system of consent to one of authorisation. That is 
far more than just semantics, because the term 
“authorisation” implies a positive decision. As the 
minister said, if people do not give authorisation, 
that should be enough to indicate their wishes. As 
someone who has long argued for greater use of 
modern technology in our health service, I look 
forward to the introduction of the electronic patient 
record. We heard from the Executive that it will 
allow general practitioners to register patients’ 
wishes. For those reasons, Nanette Milne’s 
amendments were not necessary, although they 
allowed us to broaden the debate. 

The bill ranks as one of the most important 
pieces of proposed legislation that the Parliament 
has considered. For people who are waiting for 
suitable donors, it will be a huge step forward. I 
hope that the Parliament will vote in favour of the 
bill—I will certainly give it my full support. 

11:00 
Mike Rumbles (West Aberdeenshire and 

Kincardine) (LD): We heard earlier that, last year, 
52 Scots died while they were waiting for an organ 
transplant and that almost 700 Scots are waiting 
on the transplant list. Those figures are a stark 
reminder to members that, for every one of those 
people and their families, a real tragedy might be 
averted if we increase the number of transplants. 
The central aim of the bill is to increase the 
availability of transplants and to save lives. 
Therefore, the focus has always been on how best 
to achieve that objective and how best to save 
lives. 

The Scottish Executive ministers’ move away 
from a system of consent for transplants towards a 
far more appropriate system of authorisation is 
entirely the right approach to an emotive subject. It 
must be right that the wishes of the individual 
should be respected and that the opportunity 
should be given to ensure that their wishes are 
carried out. I understand the motives behind John 
Farquhar Munro’s amendments on presumed 
consent, but I am pleased that they were defeated 
because they would have undermined the whole 
purpose of the bill. That was accepted by Health 
Committee members—John Farquhar Munro’s 
proposals did not receive support from any 
committee member at stage 2. However, as Lewis 
Macdonald said, the bill will improve the current 
organ donation system. 

I mentioned donor cards earlier. Part of the 
problem with the present donor card system is 
that, until the bill is passed, the cards will carry no 
legal authority. It comes as a surprise to many 
people that the cards and the organ donor register 
have no legal status. That means that relatives, 
who may be entirely unaware of the deceased’s 
wishes, are asked to give consent to organ 
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donation in obviously difficult circumstances. That 
is not a good situation, to say the least. However, 
the bill will give the organ donor card scheme legal 
status. The system of authorisation that the bill 
outlines is the right way in which to proceed, as it 
is based soundly on the clear wishes of the 
individual. If authorisation has been given, no 
other hurdle will need to be overcome. If the 
individual has not made clear a wish to donate—
although 25 per cent of Scots have already done 
so—the nearest relative will be asked for 
authorisation to proceed. That huge improvement 
on the current system should lead to a dramatic 
improvement in transplant rates. As Janis Hughes 
said, to achieve the successful outcome that all 
members want, the bill must be combined with a 
comprehensive advertising campaign by the 
Scottish Executive. 

The bill is a good one; it is perhaps one of the 
best bills that the Scottish Parliament will ever 
pass. It is good news for the families who are 
waiting for a transplant for their loved ones. I hope 
that, at decision time, the bill will be passed 
unanimously. 

11:03 
Mr David Davidson (North East Scotland) 

(Con): The issue is sensitive, so I congratulate the 
Health Committee and the minister on the way in 
which the bill has been handled. Committee 
members have welcomed the evidence that was 
given on the bill. Since the Parliament began in 
1999, all members have received regular 
communications from people expressing anxiety 
about permission and organ retention. There has 
been utter confusion on those issues, which, 
combined with the bad practice that has occurred 
in hospitals throughout the country, has led to bad 
press, which in turn has resulted in a complete 
lack of confidence and a lot of mistrust. I hope that 
the bill will set that right. If we do not have public 
trust and confidence, we have no chance of 
achieving a decent system of authorisation. 

I can see where John Farquhar Munro’s 
amendments on presumed consent came from, 
but the measures that he proposed would be a 
move too soon. The public are not ready for them 
and there is no appetite for his principles to be 
accepted at this time. 

Others spoke about problems such as rising 
refusal rates, people withdrawing from the donor 
card scheme and the bad experiences at some 
hospitals before the bill was published. Shona 
Robison, along with Mike Rumbles and others, 
said that the system must be based on informed 
consent. I welcome the minister’s definitions, 
which give clarity to and confirm the authorisation 
system. The guidance that will be issued to 
general practitioners is also welcome. GPs will be 

a vital link in maintaining patient records, but many 
of them do not know what is contained in their 
patient records. That process must be made 
easier. More people move around and do not 
necessarily live in the same area where their 
records are kept. The instant transfer of records 
and electronic access to them will make the 
scheme work. Access to authorised consent forms 
must be made easier. 

Donor cards will have legal status, which is 
important, but I have sympathy for the argument 
that was made by the amendments in the name of 
Eleanor Scott and Nanette Milne. We could all 
highlight scenarios that are not covered by the 
bill’s provisions; lawyers in particular could do that. 
The Executive must maintain an open mind in that 
respect should a particular case arise. In time, 
changes may have to be introduced by regulation 
to include particular cases, not to remove them 
from the provisions of the bill. The need to review 
the legislation was pointed out by Ken Macintosh 
and others. 

Janis Hughes referred to the campaign to 
increase the number of organ donors. We must 
ensure that people are encouraged to sign up to 
donor schemes and give them confidence in the 
system. Some concerns in the biomedical field 
remain. However, the bill is a vast improvement on 
what was in place. 

There is an issue concerning changes that 
relatives may wish to make to a deceased 
individual’s donation request. A close eye must be 
kept on that. It will not be easy to increase trust in 
the various sectors involved. People still write to 
MSPs with their concerns about organ retention. 
Not just ministers, but health professionals can 
convince people about organ donations. When I 
ran several pharmacies, they all carried donor 
card application leaflets, mainly from the British 
Medical Association. Health Scotland has a role to 
play in promoting organ donor cards. 
Approximately 700 people are waiting for organ 
transplants and the number is increasing every 
year. After the bill is passed, I hope that some 
inroads will be made in reducing that figure to give 
hope to many people and their families. 

11:08 
Roseanna Cunningham (Perth) (SNP): The bill 

concerns organ donation, transplantation, post-
mortem examination and research. For obvious 
reasons, the debate centred mainly on donation 
and transplantation provisions. This morning’s 
debate has shown broad consent and support 
from all parties for the bill’s proposals. The 
legislation is necessary because of advances in 
technology and medical science and widespread 
concern following the revelations about past 
practices at Alder Hey children’s hospital, Bristol 
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royal infirmary and other hospitals. We cannot 
gloss over those concerns or the serious nature of 
what occurred in those cases. At the Health 
Committee, such cases were forcibly presented in 
evidence as examples of presumed consent that 
had gone badly wrong and as a warning of what 
can happen if one presumes too much. That is 
why the committee took the view that it did. 

The main debate has centred on presumed 
consent—on opting in or opting out. In evidence 
that the committee heard on post-mortem 
donations, it was clear that—despite the organ 
donor register, opt-outs and authorisations—the 
process would stall if relatives were in serious and 
evident distress. The professionals told us that, 
notwithstanding the existence of an organ donor 
card, they would not be happy to proceed if 
relatives were in serious distress. We learned that, 
even in Spain, which purports to operate an opt-
out system, the same thing happens. 

The Parliament was right to reject John 
Farquhar Munro’s amendments. No matter what 
one thinks of the arguments, it would be quite 
wrong procedurally to introduce such a radical 
change to our system by means of amendments at 
stage 3. 

I note Ken Macintosh’s comments about 
presumed consent. Given the concerns about 
introducing such a provision at stage 3, I wonder 
whether presumed consent would be a suitable 
subject for a standalone debate in the chamber, at 
some point, simply to allow the arguments to be 
rehearsed in more detail. It would be interesting to 
see the outcome of such a debate. 

One or two issues were raised to do with live 
donation and anomalies such as domino 
transplants. Members have noted that such 
concerns have been addressed. It is a testament 
to the Parliament’s legislative process that 
anomalies were picked up and addressed at the 
committee stage and did not find their way into 
legislation—which might very well have happened 
in the past in another place. 

Concerns were raised about complicated 
authorisation forms, which have now been 
considerably simplified. The legislative process 
has been extremely useful. However, Shona 
Robison, Janis Hughes and Mike Rumbles are 
absolutely right when they talk about the urgent 
need for publicity and education. That, of course, 
will require resources. 

On the issue of presumed consent, I think that it 
was John Farquhar Munro who talked about the 
likelihood that the majority of people who are not 
currently on the organ donor register would not 
actually object to their organs being used. That 
may be true, but the answer lies not in moving 
towards presumed consent, but in encouraging 

more authorisation. With the greatest of respect to 
members, that will entail more than just 
advertising. We will have to go out to where 
people are and take the campaign to places such 
as the supermarkets and the high streets. I hope 
that the minister will come back to Parliament with 
some outreach proposals along those lines. 

If the proponents of presumed consent stood 
outside supermarkets and actually asked people 
to sign up and give their authorisation there and 
then, we could test the assumptions about how 
many of the silent majority are relaxed about 
giving their agreement, and how many of them are 
just saying that they are relaxed while hiding their 
concerns. We have to be very careful about 
making assumptions. If the proponents of 
presumed consent are right, people will be happy 
to sign up there and then when they are offered 
the cards. There is a challenge for the minister. 
Let us proceed with such a campaign. 

Although I am closing the debate for the SNP, I 
have had a long and close involvement in the 
passage of this bill as convener of the Health 
Committee. I thank once again all those who 
helped the committee during its discussions on the 
bill. In particular, I thank the clerks—especially for 
making written sense of our various verbal 
discussions—and all those who came to give 
evidence. Of course, I also thank the committee 
members themselves. It has been a bill of moral, 
medical and legal complexity. 

I give a particular mention to the people whose 
concerns over some of the issues have been 
driven by deep personal and emotional 
connections. Chief among those people were the 
parents groups that were set up after the scandal 
over the retention of children’s organs. For those 
people, the continuing debate must sometimes be 
very difficult indeed. 

With those thanks to all involved, I commend the 
bill to Parliament. 

11:14 
Lewis Macdonald: I thank members across the 

Parliament for their support for the Human Tissue 
(Scotland) Bill, which they have demonstrated 
here at stage 1, in committee at stage 2, and here 
again this morning. The bill’s passage through the 
Parliament has been assisted by a great many 
people, whose contributions I acknowledge. I 
thank the many individuals and organisations who 
took the time to work with ministers and with our 
officials, as well as with the Health Committee, on 
identifying the aspects of the bill that could be 
clarified and improved. I acknowledge those who 
responded to the various consultations and those 
who gave evidence to the Health Committee. 
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Members of the Health Committee deserve 
particular recognition for the careful way in which 
they considered the bill and for the measured way 
in which a potentially difficult debate was 
conducted. I put on record the Scottish Executive’s 
thanks to the Health Committee clerks, who 
ensured the effective management of the 
committee stages of scrutiny, and I record my own 
particular appreciation for the hard work and 
commitment of the Executive’s bill team 
throughout the process. 

The bill gives us a modern system of 
authorisation for organ donation, post mortems 
and other purposes that is fit for the 21st century. I 
believe that the bill has been further strengthened 
by all the attention that it has received. It gives us 
an excellent basis from which to move forward. I 
have no doubt that, as Ken Macintosh suggested, 
the bill will restore and improve public confidence 
in the system of post-mortem examinations. I am 
equally convinced that it will give all the health 
professionals who are involved with post-mortem 
examinations renewed confidence about 
approaching family members in circumstances 
that are obviously very distressing. The expected 
increase in the number of examinations that I 
believe will result from the bill will yield enormous 
benefits, both for families and for society as a 
whole. 

There is widespread support in the chamber for 
action to increase the number of organs that are 
available for transplantation and for ensuring that 
a person’s wish to be a donor is not overturned 
after their death. Currently, families refuse to 
agree to donation going ahead in 40 to 50 per cent 
of cases. Our new system of authorisation, which 
is founded on honouring people’s wishes, will 
mean that the person’s own wishes are 
paramount. That will, I believe, lead to a 
considerable increase in the number of organs 
that become available. 

We want to go further, however—as members 
have suggested in today’s debate that we should 
do—and take advantage of the new legislation to 
develop further the transplantation infrastructure in 
Scotland. One of the key messages that we have 
gleaned from the evidence that was gathered 
during scrutiny of the bill is that we need to ensure 
that the right arrangements are in place and that 
we devote the necessary resources to the 
organisation of organ donation and 
transplantation. I am asking the Scottish transplant 
group to develop that, taking into account the 
views of NHS board chief executives and regional 
planning groups. 

We have been asked about monitoring. We will 
monitor the impact of the eventual act on 
transplantation in every respect. The Scottish 
transplant group and UK Transplant will undertake 

that monitoring on our behalf, especially in relation 
to the organ donation rate in Scotland, which is 
clearly a matter of concern. On post mortems, the 
Executive will track the number of hospital post-
mortem examinations and we will work with NHS 
Quality Improvement Scotland on monitoring the 
standards that apply to hospital post mortems. As 
regards aspects relating to the Anatomy Act 1984, 
the inspectorate arrangements that are in place 
will ensure on-going monitoring of the provisions. 

Throughout the process, we have kept an eye 
on what has been happening with human tissue 
legislation in the rest of the United Kingdom. The 
bill will be a distinct piece of Scottish legislation, 
but we want to ensure consistency for people 
throughout the United Kingdom as far as possible, 
particularly when it comes to the timing of the 
introduction of the new arrangements. The Human 
Tissue Authority will scrutinise applications from 
Scotland for living donation, and it will do the same 
for the rest of the United Kingdom. The authority 
will be in a position to begin that work in the 
autumn. For that reason, the UK Human Tissue 
Act 2004 will not commence in England and Wales 
in general until 1 September this year. 

Given the cross-border role of the Human 
Tissue Authority, that appears to offer us here in 
Scotland a very suitable commencement date. 
Commencement on 1 September will allow us time 
to put in place the training that health 
professionals and others will need to help them to 
implement the new legislation as effectively as 
possible. It will also allow us proper time to 
develop the regulations and guidance that will add 
detail to the bill’s provisions, on which I have given 
further undertakings today. Above all, it will give us 
more time to raise public awareness and to inform 
people about the effects of the bill and its 
significance for each of us. That is the central 
message about the bill. 

I advise Roseanna Cunningham that we will 
come back to the Parliament and say more about 
how we will carry forward the policy. A campaign 
is under way to encourage donation, and we will 
seek to put in place a registration campaign over 
the next few months. We will issue a Health 
Department letter to NHS boards, with guidance of 
the kind that I described earlier in the debate and 
at previous stages. Above all, the bill is about 
ensuring that everyone has the opportunity to 
make their wishes known. 

One of the key changes under the bill is that the 
organ donor card will change from being a gesture 
of willingness to being a legal statement. Once the 
act comes into force, it will be even more 
important for people either to carry a donor card or 
to put their name on the organ donor register. 
Under the bill, those steps remain the two most 
convenient vehicles by which people may make 
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their views known about what they wish to happen 
to their bodies after their death. The result is that 
carrying a donor card or putting our name on the 
register will count under the bill as a form of 
authorisation. The provisions of the bill will work to 
ensure that all such authorisations are respected. 
On that basis, we expect there to be a significant 
increase in the number of organs that are made 
available for donation. 

A number of the points that have been made in 
the debate have emphasised how important it is 
that, as well as registering or carrying a card, 
people discuss their wishes with family members 
and those who are close to them so that, in the 
event of their death, those who might be asked 
about the person’s wishes are aware of them. That 
is clearly a wise action to take, although it does 
not take the place of authorisation, which, as has 
been said during the debate, removes the 
requirement for a relative to be asked. 

We will work with UK Transplant to change the 
wording on the existing forms that are available 
from general practices, from the Driver and 
Vehicle Licensing Agency, through passport 
applications and elsewhere, so that they reflect the 
new legislation. That will enable us to ensure that 
not only will we have changed the law but, at the 
point at which we implement it, a sustained effort 
will have been made to ensure that people can 
take advantage of the law and authorise donation 
if that is what they wish to do. Those who make a 
declaration to that effect will know that it has the 
backing of the law. 

It is incumbent on each of us to take advantage 
of the power that the bill creates, whether that 
gives someone else the gift of life after our own 
death or enables medical research, which could 
save or enhance the life of future generations. We 
want to encourage every citizen to think about 
that. The decision on self-authorisation is one for 
each and every citizen to make, and we want to 
ensure that each and every citizen is aware of how 
the law is changing. We want to encourage people 
to give the matter serious thought. 

Mr Davidson: Will the Deputy Minister for 
Health and Community Care encourage the 
Minister for Education and Young People to 
consider ways in which schoolchildren can be 
taught about the background to the subject and 
what their rights will be in the future? In that way, 
authorising donation will become a part of growing 
up and a natural response. 

Lewis Macdonald: That is a valid point. When 
we address the issue of how to raise awareness 
and ensure that that is the case, we will have 
regard to the fact that the law will make specific 
provision for children of secondary school age or 
over the age of 12. David Davidson’s point is 
pertinent to that. 

On that basis, and on the basis of the very broad 
support that we have heard this morning, I look 
forward to the vote later today confirming that the 
bill is the appropriate vehicle for the changes that 
we propose and that it has support across the 
Parliament. 

The Deputy Presiding Officer (Trish 
Godman): As we have reached the end of the 
debate before the time that is set out in the 
Business Bulletin for the next item of business, I 
suspend the meeting, under rule 7.4.1(d), until 
11.40. 

11:24 
Meeting suspended until 11:40. 
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Human Tissue (Scotland) Bill 
[AS PASSED] 

 
 
 
 
An Act of the Scottish Parliament to make provision in relation to activities involving human 
tissue. 
 

PART 1 

TRANSPLANTATION ETC. 

General functions of the Scottish Ministers 5 

1 Duties of the Scottish Ministers as respects transplantation, donation of body parts 
etc. 

It is the duty of the Scottish Ministers to— 

(a) promote, support and develop programmes of transplantation; 

(b) promote information and awareness about the donation for transplantation of parts 10 
of a human body; 

(c) promote the taking of any necessary measures relating to the quality and safety, 
storage and use of any such part donated for that purpose. 

 
2 Assistance and support 

(1) The Scottish Ministers may provide assistance and support to any person providing, or 15 
proposing to provide, a service relating to transplantation. 

(2) Assistance and support provided under subsection (1) is to be provided on such terms, 
including terms as to payment, as the Scottish Ministers think fit. 

(3) In this section, “assistance” includes financial assistance. 

 
Use of part of body of deceased person for transplantation, research etc. 20 

3 Use of part of body of deceased person for transplantation, research etc. 

(1) Part of the body of a deceased person may be removed from the body and used, for the 
purposes of— 

(a) transplantation; 

(b) research; 25 
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(c) education or training; 

(d) audit, 

only if the requirements of subsection (2) are satisfied as respects the part. 

(2) The requirements are that— 

(a) the removal and use for the purpose in question are authorised in accordance with 5 
section 6, 7, 9, 10 or, as the case may be, 11; and 

(b) the removal is carried out in accordance with section 12. 

 
4 Disapplication of sections 3, 6 to 12 and 14 in certain circumstances 

Sections 3, 6 to 12 and 14 do not apply— 

(a) to anything done for the purposes of the functions or under the authority of the 10 
procurator fiscal; 

(b) in relation to the removal of any part of the body of a deceased person during a 
post-mortem examination of the body or the subsequent retention and use of the 
part or in relation to retention and use of a part of a body to which section 31 
applies;  15 

(c) in relation to retention and use of tissue sample to which section 33 or 42 applies 
or an organ to which section 35 or 43 applies; 

(d) as respects the removal, retention or use of any part of a body of a deceased 
person if it is the body of a person who died before the day on which section 3 
comes into force and at least 100 years have elapsed since the date of the person’s 20 
death. 

 

5 Consent by procurator fiscal to removal of part of body 

(1) Where a person knows, or has reason to believe, that an examination of the body of a 
deceased person is, or may be, required for the purposes of the functions of the 
procurator fiscal, the person may not, except with the consent of the procurator fiscal, 25 
remove from the body any part of it, or authorise such removal, for a purpose referred to 
in section 3(1). 

(2) For the purposes of subsection (1), consent by the procurator fiscal may be given 
verbally and if so given is to be confirmed in writing as soon as is reasonably 
practicable. 30 

 
6 Authorisation: adult 

(1) An adult may authorise the removal and use of a part of the adult’s body after the adult’s 
death for one or more of the purposes referred to in section 3(1). 

(2) Authorisation by virtue of subsection (1)— 

(a) must be— 35 

(i) in writing; or 

(ii) expressed verbally;  

(b) subject to subsections (3) and (4), may be withdrawn in writing. 
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(3) If the adult is blind or unable to write, withdrawal of authorisation by virtue of 
subsection (2)(b) may be signed by another adult (a “signatory”) on the adult’s behalf 
and if it is so signed it must be witnessed by one witness. 

(4) Withdrawal of authorisation which is signed by a signatory on behalf of an adult by 
virtue of subsection (3) must contain a statement signed by both the signatory and the 5 
witness in the presence of the adult and of each other that the adult, in the presence of 
them both, expressed the intention to withdraw the authorisation and requested the 
signatory to sign the withdrawal on behalf of the adult. 

(5) Nothing in subsection (3) prevents an adult who is blind from withdrawing, in 
accordance with subsection (2)(b), any authorisation by virtue of subsection (1). 10 

(6) In subsection (2)(a)(i), “writing” includes, in relation to the requirement there for 
authorisation to be in writing, representation of a character in visible form. 

 
7 Authorisation by adult’s nearest relative 

(1) If there is in force immediately before an adult’s death no authorisation by the adult by 
virtue of section 6(1) of removal and use of any part of the adult’s body for 15 
transplantation, the nearest relative of the deceased adult may, subject to subsection (4), 
authorise the removal and use of any part for one or more of the purposes referred to in 
section 3(1). 

(2) If— 

(a) there is in force immediately before an adult’s death authorisation by the adult by 20 
virtue of section 6(1) of removal and use of a part of the adult’s body for 
transplantation; 

(b) the authorisation does not expressly include removal and use of the part for a 
particular purpose referred to in paragraphs (b) to (d) of section 3(1), 

the nearest relative of the deceased adult may, subject to subsection (4), authorise the 25 
removal and use of the part for the particular purpose in question which is not included 
in the authorisation. 

(3) If— 

(a) there is in force immediately before an adult’s death authorisation by the adult by 
virtue of section 6(1) of removal and use of a particular part of the adult’s body 30 
for transplantation; 

(b) the authorisation does not expressly include removal and use of another particular 
part, 

the nearest relative of the deceased adult may, subject to subsection (4), authorise the 
removal and use of the other particular part which is not so included for one or more of 35 
the purposes referred to in paragraphs (b) to (d) of section 3(1). 

(4) The nearest relative may not give authorisation under— 

(a) subsection (1) if the relative has actual knowledge that the adult was unwilling for 
any part of the adult’s body, or the part in question, to be used for transplantation; 

(b) subsection (2) if the relative has actual knowledge that the adult was unwilling for 40 
the part to be used for the purpose in question; 
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(c) subsection (3) if the relative has actual knowledge that the adult was unwilling for 

any other part of the adult’s body or, as the case may be, the other particular part 
in question, to be used for transplantation. 

(5) For the purposes of— 

(a) subsection (4)(a), the mere fact that there is no authorisation by the adult in force 5 
is not to be regarded as unwillingness by the adult referred to in that subsection; 

(b) subsection (4)(b), the mere fact that the authorisation does not include a particular 
purpose referred to in paragraphs (b) to (d) of section 3(1) is not to be regarded as 
unwillingness by the adult referred to in that subsection; 

(c) subsection (4)(c), the mere fact that there is no authorisation by the adult in force 10 
as respects the removal and use of other parts, or the other particular part in 
question, for transplantation is not to be regarded as unwillingness by the adult 
referred to in that subsection. 

(6) Authorisation by virtue of subsection (1), (2) or (3)— 

(a) must be–– 15 

(i) in writing and signed; or  

(ii) expressed verbally,  

by the nearest relative; 

(b) subject to subsection (7), may be withdrawn in writing so signed. 

(7) To the extent that authorisation by virtue of subsection (1) is for the purposes of 20 
transplantation, it may not be withdrawn. 

 
9 Authorisation: child 12 years of age or over 

(1) A child who is 12 years of age or over may authorise the removal and use of a part of 
the child’s body after the child’s death for one or more of the purposes referred to in 
section 3(1). 25 

(2) Subject to subsections (3) to (5), authorisation by virtue of subsection (1)— 

(a) must be in writing; 

(b) may be withdrawn in writing. 

(3) If the child is blind or unable to write, authorisation by virtue of subsection (1) and 
withdrawal of such authorisation may be signed by an adult (a “signatory”) on the 30 
child’s behalf and if it is so signed it must be witnessed by one witness. 

(4) Authorisation by virtue of subsection (1), or withdrawal of such authorisation, which is 
signed by a signatory on behalf of a child by virtue of subsection (3) must contain a 
statement signed by both the signatory and the witness in the presence of the child and 
of each other that the child, in the presence of them both, expressed the intention to give 35 
the authorisation or, as the case may be, withdraw the authorisation and requested the 
signatory to sign the authorisation or, as the case may be, the withdrawal on behalf of 
the child. 

(5) Authorisation by virtue of subsection (1) which is signed by a signatory on behalf of a 
child by virtue of subsection (3) must contain or be accompanied by— 40 

(a) certification in writing signed by the signatory that, in the opinion of the 
signatory; 
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(b) certification in writing signed by the witness that, in the opinion of the witness, 

 the child understands the effect of the authorisation and is not acting under undue 
influence in giving it. 

(6) Nothing in subsection (3) prevents a child who is blind from giving authorisation by 
virtue of subsection (1) in accordance with subsection (2)(a) or withdrawing, in 5 
accordance with subsection (2)(b), any authorisation by the child by virtue of subsection 
(1) (including authorisation signed by a signatory in accordance with subsection (3)). 

(7) In subsection (2)(a), “writing” includes, in relation to the requirement there for 
authorisation to be in writing, but only where the authorisation in writing is not signed 
by a signatory on behalf of the child, representation of a character in visible form. 10 

 
10 Authorisation as respects child who dies 12 years of age or over by person with 

parental rights and responsibilities 

(1) If there is in force immediately before the death of a child who died 12 years of age or 
over no authorisation by the child by virtue of section 9(1) of removal and use of any 
part of the child’s body for transplantation, a person who, immediately before the death, 15 
had parental rights and parental responsibilities in relation to the child (but who is not a 
local authority) may, subject to subsection (4), authorise removal and use of any part for 
one or more of the purposes referred to in section 3(1). 

(2) If— 

(a) there is in force immediately before the death of a child who died 12 years of age 20 
or over authorisation by the child by virtue of section 9(1) of removal and use of a 
part of the child’s body for transplantation; 

(b) the authorisation does not expressly include removal and use of the part for a 
particular purpose referred to in paragraphs (b) to (d) of section 3(1), 

a person who, immediately before the death, had parental rights and parental 25 
responsibilities in relation to the child (but who is not a local authority) may, subject to 
subsection (4), authorise the removal and use of the part for the particular purpose in 
question which is not included in the authorisation. 

(3) If— 

(a) there is in force immediately before the child’s death authorisation by the child by 30 
virtue of section 9(1) of removal and use of a particular part of the child’s body 
for transplantation; 

(b) the authorisation does not expressly include removal and use of another particular 
part, 

a person who, immediately before the death, had parental rights and parental 35 
responsibilities in relation to the child (but who is not a local authority) may, subject to 
subsection (4), authorise the removal and use of the other particular part which is not so 
included for one or more of the purposes referred to in paragraphs (b) to (d) of section 
3(1). 

(4) A person may not give authorisation under— 40 

(a) subsection (1) if the person has actual knowledge that the child was unwilling for 
any part of the child’s body, or the part in question, to be used for transplantation; 

(b) subsection (2) if the person has actual knowledge that the child was unwilling for 
the part to be used for the purpose in question; 
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(c) subsection (3) if the person has actual knowledge that the child was unwilling for 

any other part of the child’s body or, as the case may be, the other particular part 
in question, to be used for transplantation. 

(5) For the purposes of— 

(a) subsection (4)(a), the mere fact that there is no authorisation by the child in force 5 
is not to be regarded as unwillingness by the child referred to in that subsection; 

(b) subsection (4)(b), the mere fact that the authorisation by the child does not include 
a particular purpose referred to in paragraphs (b) to (d) of section 3(1) is not to be 
regarded as unwillingness by the child referred to in that subsection; 

(c) subsection (4)(c), the mere fact that there is no authorisation by the child in force 10 
as respects the removal and use of other parts, or the other particular part in 
question, for transplantation is not to be regarded as unwillingness by the child as 
referred to in that subsection. 

(6) Authorisation by virtue of subsection (1), (2) or (3)— 

(a) must be–– 15 

(i) in writing and signed; or 

(ii) expressed verbally, 

by the person who gives the authorisation in accordance with that subsection; 

(b) subject to subsection (7), may be withdrawn in writing signed by the person. 

(7) To the extent that authorisation by virtue of subsection (1) is for the purposes of 20 
transplantation, it may not be withdrawn. 

 
11 Authorisation as respects child who dies under 12 years of age 

(1) A person who immediately before the death of a child who died under 12 years of age 
had parental rights and parental responsibilities in relation to the child (but who is not a 
local authority) may authorise removal and use of a part of the body of the child for one 25 
or more of the purposes referred to in section 3(1). 

(2) Authorisation by virtue of subsection (1)— 

(a) must be–– 

(i) in writing and signed; or 

(ii) expressed verbally, 30 

by the person who gives the authorisation in accordance with that subsection; 

(b) subject to subsection (3), may be withdrawn in writing signed by the person. 

(3) To the extent that authorisation by virtue of subsection (1) is for the purposes of 
transplantation, it may not be withdrawn. 

 
12 Removal of part of body of deceased person: further requirements 35 

(1) The removal of a part of the body of a deceased person for any of the purposes referred 
to in section 3(1) may be carried out only by— 

(a) a registered medical practitioner; or 
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(b) a person authorised to do so in accordance with regulations made by the Scottish 
Ministers. 

(2) Regulations under subsection (1)(b) may in particular provide for a registered medical 
practitioner to authorise the carrying out of the removal by a person who is not such a 
practitioner. 5 

(3) The removal of part of the body of a deceased person may not be— 

(a) carried out for any of the purposes referred to in section 3(1) unless the person 
who proposes to carry it out, before doing so, complies with the requirements 
specified in subsection (4); 

(b) authorised, by virtue of regulations under subsection (1)(b), unless the registered 10 
medical practitioner who proposes to authorise it, before doing so, complies with 
those requirements. 

(4) The requirements are that the person (and, where a registered medical practitioner 
proposes to authorise the carrying out of the removal by virtue of regulations under 
subsection (1)(b), the practitioner) must be satisfied— 15 

(a) either— 

(i) by personal examination of the body, that life is extinct; or 

(ii) that another registered medical practitioner, by such personal examination, 
is so satisfied; 

(b) that, if the consent of the procurator fiscal to the carrying out of the removal is 20 
required by section 5(1), the consent has been given; and 

(c) that the removal is authorised in accordance with section 6, 7, 9, 10 or, as the case 
may be, 11. 

(5) For the purposes of subsection (4)(c), the person or, as the case may be, the  registered 
medical practitioner is entitled to be satisfied that the removal is authorised in 25 
accordance with the section in question if— 

(a) the person or, as the case may be, the practitioner has no reason to believe that the 
authorisation was not so given or (in a case where by virtue of this Act it may be 
withdrawn) that it was subsequently withdrawn; 

(b) in the case of authorisation by virtue of section 6(1) which is in writing, it bears— 30 

(i) to be as respects the deceased adult; 

(ii) to authorise removal of the part for the purpose in question; 

(iii) to be by the adult; 

(c) in the case of authorisation by virtue of section 6(1) which is expressed verbally, 
there is what the person or, as the case may be, the medical practitioner considers 35 
to be an appropriate record of the authorisation and the authorisation bears from 
the record— 

(i) to be as respects the deceased adult; 

(ii) to authorise removal of the part for the purpose in question; 

(iii) to have been expressed verbally by the adult; 40 

(d) in the case of authorisation by virtue of section 7(1) which is in writing, it bears— 

(ii) to be as respects the deceased adult; 
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(iii) to authorise removal of the part for the purpose in question; 

(iv) to be by, and signed by, the nearest relative of the deceased adult; 

(da) in the case of authorisation by virtue of section 7(1) which is expressed verbally, 
there is what the person or, as the case may be, the medical practitioner considers 
to be an appropriate record of the authorisation and the authorisation bears from 5 
the record— 

(i) to be as respects the deceased adult; 

(ii) to authorise removal of the part for the purpose in question; 

(iii) to have been expressed verbally by the nearest relative of the deceased 
adult; 10 

(e) in the case of authorisation by virtue of section 7(2) which is in writing, there 
bears to be authorisation by the adult as referred to in paragraphs (a) and (b) of 
that section, and the authorisation by virtue of that section bears— 

(ii) to be as respects the deceased adult; 

(iii) to authorise removal of the part for the purpose in question; 15 

(iv) to be by, and signed by, the nearest relative of the deceased adult; 

(v) to be as respects a part which is included in the authorisation by the adult 
and for a purpose referred to in paragraphs (b) to (d) of section 3(1) which 
is not included in the authorisation by the adult; 

(ea) in the case of authorisation by virtue of section 7(2) which is expressed verbally, 20 
there is what the person or, as the case may be, the medical practitioner considers 
to be an appropriate record of the authorisation and the authorisation bears from 
the record— 

(i) to be as respects the deceased adult; 

(ii) to authorise removal of the part for the purpose in question; 25 

(iii) to have been expressed verbally by the nearest relative of the deceased 
adult; 

(iv) to be as respects a part which is included in the authorisation by the adult 
and for a purpose referred to in paragraphs (b) to (d) of section 3(1) which 
is not included in the authorisation by the adult; 30 

(f) in the case of authorisation by virtue of section 7(3) which is in writing, there 
bears to be authorisation by the adult as referred to in paragraphs (a) and (b) of 
that section, and the authorisation by virtue of that section bears— 

(ii) to be as respects the deceased adult; 

(iii) to authorise removal of the part for the purpose in question; 35 

(iv) to be by, and signed by, the nearest relative of the deceased adult; 

(v) to be as respects a part which is not included in the authorisation by the 
adult and for a purpose referred to in paragraphs (b) to (d) of section 3(1); 

(fa) in the case of authorisation by virtue of section 7(3) which is expressed verbally, 
there is what the person or, as the case may be, the medical practitioner considers 40 
to be an appropriate record of the authorisation and the authorisation bears from 
the record— 
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(i) to be as respects the deceased adult; 

(ii) to authorise removal of the part for the purpose in question; 

(iii) to have been expressed verbally by the nearest relative of the deceased 
adult; 

(iv) to be as respects a part which is not included in the authorisation by the 5 
adult and for a purpose referred to in paragraphs (b) to (d) of section 3(1); 

(g) in the case of authorisation by virtue of section 9(1) which is not signed by a 
person on behalf of the child, it bears— 

(i) to be in writing; 

(ii) to be as respects the deceased child; 10 

(iii) to authorise removal of the part for the purpose in question; 

(iv) to be by the child while 12 years of age or over; 

(ga) in the case of authorisation by virtue of section 9(1) which is signed by a person 
on behalf of the child, it bears— 

(i) to be in writing; 15 

(ii) to be as respects the deceased child; 

(iii) to authorise removal of the part for the purpose in question; 

(iv) to be on behalf of the child while 12 years of age or over; 

(v) to be signed by an adult on behalf of the child because the child was blind 
or unable to write at the time of giving the authorisation; 20 

(vi) to be witnessed by one witness who was an adult when witnessing and was 
present when the other adult signing the authorisation signed it; 

(vii) to contain a statement signed by both the signatory and the witness in the 
presence of the child and of each other that the child, in the presence of 
them both, expressed the intention to give the authorisation and requested 25 
the signatory to sign it on the child’s behalf; 

(viii) to contain or be accompanied by certification in writing signed by the 
person signing the authorisation on behalf of the child that, in the opinion 
of the person, the child understood the effect of the authorisation and was 
not acting under undue influence in giving it and by certification in writing 30 
signed by the witness that, in the opinion of the witness, the child so 
understood and was not so acting; 

(h) in the case of authorisation by virtue of section 10(1) which is in writing, it 
bears— 

(ii) to be as respects the deceased child (who died 12 years of age or over); 35 

(iii) to authorise removal of the part for the purpose in question; 

(iv) to be by a person who, immediately before the child’s death, had parental 
rights and parental responsibilities in relation to the child (but who is not a 
local authority) and signed by the person; 
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(ha) in the case of authorisation by virtue of section 10(1) which is expressed verbally, 

there is what the person or, as the case may be, the medical practitioner considers 
to be an appropriate record of the authorisation and the authorisation bears from 
the record— 

(i) to be as respects the deceased child (who died 12 years of age or over); 5 

(ii) to authorise removal of the part for the purpose in question; 

(iii) to have been expressed verbally by a person who, immediately before the 
child’s death, had parental rights and parental responsibilities in relation to 
the child (but who is not a local authority); 

(i) in the case of authorisation by virtue of section 10(2) which is in writing, there 10 
bears to be authorisation by the child as referred to in paragraphs (a) and (b) of 
that section  and the authorisation by virtue of that section bears— 

(ii) to be as respects the deceased child (who died 12 years of age or over); 

(iii) to authorise removal of the part for the purpose in question; 

(iv) to be by a person who, immediately before the child’s death, had parental 15 
rights and parental responsibilities in relation to the child (but who is not a 
local authority) and signed by the person; 

(v) to be as respects a part which is included in the authorisation by the child 
and for a purpose referred to in paragraphs (b) to (d) of section 3(1) which 
is not included in the authorisation by the child; 20 

(ia) in the case of authorisation by virtue of section 10(2) which is expressed verbally, 
there is what the person or, as the case may be, the medical practitioner considers 
to be an appropriate record of the authorisation and the authorisation bears from 
the record— 

(i) to be as respects the deceased child (who died 12 years of age or over); 25 

(ii) to authorise removal of the part for the purpose in question; 

(iii) to have been expressed verbally by a person who, immediately before the 
child’s death, had parental rights and parental responsibilities in relation to 
the child (but who is not a local authority); 

(iv) to be as respects a part which is included in the authorisation by the child 30 
and for a purpose referred to in paragraphs (b) to (d) of section 3(1) which 
is not included in the authorisation by the child; 

(j) in the case of authorisation by virtue of section 10(3) which is in writing, there 
bears to be authorisation by the child as referred to in paragraphs (a) and (b) of 
that section and the authorisation by virtue of that section bears— 35 

(ii) to be as respects the deceased child (who died 12 years of age or over); 

(iii) to authorise removal of the part for the purpose in question; 

(iv) to be by a person who, immediately before the child’s death, had parental 
rights and parental responsibilities in relation to the child (but who is not a 
local authority) and signed by the person; 40 

(v) to be as respects a part which is not included in the authorisation by the 
child and for a purpose referred to in paragraphs (b) to (d) of section 3(1); 
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(ja) in the case of authorisation by virtue of section 10(3) which is expressed verbally, 
there is what the person or, as the case may be, the medical practitioner considers 
to be an appropriate record of the authorisation and the authorisation bears from 
the record— 

(i) to be as respects the deceased child (who died 12 years of age or over); 5 

(ii) to authorise removal of the part for the purpose in question; 

(iii) to have been expressed verbally by a person who, immediately before the 
child’s death, had parental rights and parental responsibilities in relation to 
the child (but who is not a local authority); 

(iv) to be as respects a part which is not included in the authorisation by the 10 
child and for a purpose referred to in paragraph (b) to (d) of section 3(1); 

(k) in the case of authorisation by virtue of section 11(1) which is in writing, it 
bears— 

(ii) to be as respects the deceased child (who died under 12 years of age); 

(iii) to authorise removal of the part for the purpose in question; 15 

(iv) to be by a person who, immediately before the child’s death, had parental 
rights and parental responsibilities in relation to the child (but who is not a 
local authority) and signed by the person; 

(l) in the case of authorisation by virtue of section 11(1) which is expressed verbally, 
there is what the person or, as the case may be, the medical practitioner considers 20 
to be an appropriate record of the authorisation and the authorisation bears from 
the record— 

(i) to be as respects the deceased child (who died under 12 years of age); 

(ii) to authorise removal of the part for the purpose in question; 

(iii) to have been expressed verbally by a person who, immediately before the 25 
child’s death, had parental rights and parental responsibilities in relation to 
the child (but who is not a local authority). 

 
12A Removal of tissue sample to determine viability of transplantation 

If it appears to a person removing, in accordance with authorisation by virtue of section 
6(1), 7(1), (2) or (3), 9(1), 10(1), (2) or (3) or 11(1), any part of the body of a deceased 30 
person for transplantation that it is necessary or expedient to examine tissue sample 
removed from the part or any other part of the body to determine the viability of the 
transplantation (including in particular the safety of the transplant for the person who is 
to receive it), the person carrying out the removal may remove and secure the 
examination of such tissue sample from the part or the body as the person considers 35 
necessary or expedient for that purpose. 

 
13 Preservation for transplantation 

(1) Where part of the body of a deceased person lying in premises to which this section 
applies is or may be suitable for use for transplantation, the managers of the premises 
may— 40 

(a) take steps for the purpose of preserving the part for use for transplantation; 

(b) retain the body for that purpose, 
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but may not move the part or body to other premises. 

(2) Authority under subsection (1)(a) extends only to— 

(a) the taking of the minimum steps necessary for the purpose mentioned in that 
paragraph; 

(b) the use of the least invasive procedure. 5 

(3) Authority under subsection (1)— 

(a) extends to any person authorised to act under the authority by the managers of the 
premises in question; 

(b) ceases to apply once it has been established that authorisation for removal of the 
part for transplantation has not been, and will not be, given. 10 

(4) The premises to which this section applies are— 

(a) a health service hospital; 

(b) premises in which a registered independent health care service is provided. 

(5) In this section— 

“Health Board” means a board constituted by order under section 2(1)(a) of the 15 
National Health Service (Scotland) Act 1978 (c.29); 

“health service hospital” has the meaning given by section 108(1) of that Act; 

“managers” means— 

(a) where the body is lying in a health service hospital, the Health Board or 
Special Health Board responsible for the administration of the hospital; 20 

(b) where the body is lying in premises in which a registered independent 
health care service is provided, the person providing the service; 

“registered independent health care service” means an independent health care 
service (as defined in section 2(5) of the Regulation of Care (Scotland) Act 2001 
(asp 8)) registered under Part 1 of that Act; 25 

“Special Health Board” means a board constituted by order under section 2(1)(b) 
of the National Health Service (Scotland) Act 1978 (c.29). 

 
13A Part of body removed before day on which section 3 comes into force 

A part— 

(a) removed— 30 

(i) from the body of a deceased person before the day on which section 3 
comes into force for the purposes of transplantation, research, education, 
training or audit; 

(ii) other than during an examination having the characteristics of a post-
mortem examination (whether or not carried out for the purposes of the 35 
functions, or under the authority, of the procurator fiscal) or an anatomical 
examination (within the meaning of section 1(1) of the Anatomy Act 1984 
(c.14); and 

(b) held immediately before that day for use for any such purpose, 

may be retained and used for any such purpose. 40 
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8 Existing request by adult not acted on before commencement of sections 3 and 6 

(1) Where, immediately before the coming into force of sections 3 and 6— 

(a) there is in force a request by an adult that a part of the adult’s body be used after 
the adult’s death for transplantation either— 

(i) in writing; or 5 

(ii) expressed verbally (whether or not expressed during the adult’s last illness 
and whether or not expressed in the presence of any witnesses); and 

(b) the request has not been acted on, 

 the request is to be treated for the purposes of this Part as if it were authorisation by the 
adult in accordance with section 6(1) (in writing or, as the case may be, expressed 10 
verbally). 

(2) In subsection (1), “writing” includes, in relation to the reference there to a request by an 
adult which is in force immediately before the coming into force of sections 3 and 6, 
representation of a character in visible form. 

 
14 Offences: removal or use of part of body of deceased person for transplantation, 15 

research etc. 

(1) A person commits an offence if the person removes, after the day on which section 3 
comes into force, a part of the body of a deceased person for any of the purposes 
referred to in section 3(1) or uses after that day any part so removed for any such 
purpose and–– 20 

(a) the removal or, as the case may be, the use for the purpose in question is not 
authorised in accordance with section 6, 7, 9, 10 or, as the case may be, 11; or 

(b) any of the requirements in section 12(1) or (4)(a) is not satisfied as respects the 
part. 

(2) Where a person is charged with an offence under subsection (1) it is a defence for the 25 
person to show that, at the time of carrying out the activity, the person reasonably 
believed that the removal and use were authorised as referred to in paragraph (a) of that 
subsection or, as the case may be, the requirements in question referred to in paragraph 
(b) of that subsection were satisfied as respects the part. 

(3) A person guilty of an offence under subsection (1) is liable— 30 

(a) on summary conviction, to— 

(i) imprisonment for a term not exceeding 12 months; 

(ii) a fine not exceeding the statutory maximum; or 

(iii) both; 

(b) on conviction on indictment, to— 35 

(i) imprisonment for a term not exceeding 3 years; 

(ii) a fine; or 

(iii) both. 
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Restrictions on transplants involving live donor 

15 Restrictions on transplants involving live donor 

(1) Subject to subsections (3) to (3B) and (5), a person commits an offence— 

(a) if— 

(i) the person removes an organ, part of an organ, or any tissue from the body 5 
of a living child intending that it be used for transplantation; and 

(ii) when the person removes the organ, part or tissue, the person knows, or 
might reasonably be expected to know, that the other person from whose 
body the person removes it is a living child; 

(b) if— 10 

(i) the person removes an organ or part of an organ from the body of a living 
adult intending that it be used for transplantation; and 

(ii) when the person removes the organ or part, the person knows, or might 
reasonably be expected to know, that the adult from whose body the person 
removes it is alive; or 15 

(c) if— 

(i) the person removes any tissue from the body of a living adult with 
incapacity intending that it be used for transplantation; and 

(ii) when the person removes the tissue the person knows, or might reasonably 
be expected to know, that the adult from whose body the person removes it 20 
is alive and an adult with incapacity. 

(2) Subject to subsections (3) to (3B) and (5), a person commits an offence— 

(a) if— 

(i) the person uses for transplantation an organ, part of an organ or any tissue 
which has come from the body of a living child; and 25 

(ii) when the person does so, the person knows, or might reasonably be 
expected to know, that it has come from the body of a living child; 

(b) if— 

(i) the person uses for transplantation an organ or part of an organ which has 
come from the body of a living adult; and 30 

(ii) when the person does so, the person knows, or might reasonably be 
expected to know, that it has come from the body of a living adult; or 

(c) if— 

(i) the person uses for transplantation any tissue which has come from the 
body of a living adult with incapacity; and 35 

(ii) when the person does so, the person knows, or might reasonably be 
expected to know, that it has come from the body of a living adult with 
incapacity. 

(3) The Scottish Ministers may by regulations provide that subsection (1)(b) or (2)(b) does 
not apply in a case where— 40 

(a) the Ministers are satisfied that— 
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(i) no reward has been or is to be given in contravention of section 17; and 

(ii) such other conditions as may be specified in the regulations are satisfied; 
and 

(b) such other requirements as may be specified in the regulations are complied with. 

(3A) The Scottish Ministers may by regulations provide that subsection (1)(a) or (c) or (2)(a) 5 
or (c) does not apply in a case where— 

(a) a person— 

(i) removes regenerative tissue; or  

(ii) uses such tissue; 

(b) the Ministers are satisfied that— 10 

(i) no reward has been or is to be given in contravention of section 17; 

(ii) such other conditions, as may be specified in the regulations are satisfied; 
and 

(c) such other requirements as may be specified in the regulations are complied with. 

(3B) The Scottish Ministers may by regulations provide that subsection (1)(a) or (b) or (2)(a) 15 
or (b) does not apply in a case where— 

(a) a person— 

(i) removes an organ or part of an organ as described in subsection (3C); or 

(ii) uses such an organ or part so removed; 

(b) the Ministers are satisfied that— 20 

(i) no reward has been or is to be given in contravention of section 17; 

(ii) such other conditions, as may be specified in the regulations are satisfied; 
and 

(c)  such other requirements as may be specified in the regulations are complied with. 

(3C) The organ or part of an organ is one that— 25 

(a) during a domino organ transplant operation, is necessarily removed from— 

(i) a child; or 

(ii) an adult with incapacity; and 

(b) is in turn intended to be used for transplantation in respect of another living 
person. 30 

(4) Regulations under subsection (3), (3A) or (3B) must include provision as to appeals 
against decisions made in relation to matters which fall to be decided under the 
regulations. 

(5) Where under–– 

(a) subsection (3) an exception from subsection (1)(b) or (2)(b) is in force, a person 35 
does not commit an offence under subsection (1)(b) or, as the case may be, (2)(b) 
if the person reasonably believes that the exception applies; 
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(b) subsection (3A) an exception from subsection (1)(a) or (c) or (2)(a) or (c) is in 

force, a person does not commit an offence under subsection (1)(a) or (c) or (2)(a) 
or (c), as the case may be, if the person reasonably believes that the exception 
applies; 

(c) subsection (3B) an exception from subsection (1)(a) or (b) or (2)(a) or (b) is in 5 
force, a person does not commit an offence under subsection (1)(a) or (b) or (2)(a) 
or (b), as the case may be, if the person reasonably believes that the exception 
applies. 

(6) A person guilty of an offence under this section is liable on summary conviction to— 

(a) imprisonment for a term not exceeding 12 months; 10 

(b) a fine not exceeding level 5 on the standard scale; or 

(c) both. 

(7) In this section— 

 “adult with incapacity” is— 

(a) for the purposes of subsections (1)(c) and (2)(c), an adult to whom section 15 
15A applies; 

(b) for the purposes of subsection (3C)(a)(ii), an adult in respect of whom 
section 47 of the Adults with Incapacity (Scotland) Act 2000 (asp 4) 
applies in relation to the domino organ transplant operation in question; 

 “domino organ transplant operation” means a transplant operation performed on a 20 
living person by a registered medical practitioner— 

(a) which is designed to safeguard or promote the physical health of the person 
by transplanting organs or parts of organs into the person; and 

(b) by so doing, necessitates the removal of an organ or part of an organ from 
the person which in turn is intended to be used for transplantation in respect 25 
of another living person; 

“regenerative tissue” means tissue which is able to be replaced in the body of a 
living person by natural processes if the tissue is injured or removed; 

“reward” means any description of financial or other material advantage, but does 
not include any payment in money or money’s worth for defraying or 30 
reimbursing— 

(a) the cost of removing, transporting, preparing, preserving or storing the 
organ (or part) or tissue; 

(b) any liability incurred in respect of expenses incurred by a third party in, or 
in connection with, any of the activities referred to in paragraph (a); 35 

(c) any expenses or loss of earnings incurred by the person from whose body 
the organ (or part) or tissue comes so far as reasonably and directly 
attributable to the person’s supplying it from the person’s body. 

 
15A Meaning of adult with incapacity for purposes of section 15(1)(c) and (2)(c) 

(1) This section applies to an adult— 40 
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(a) who, in the opinion of the Scottish Ministers, is an adult who is incapable in 
relation to a decision about the removal from the adult of regenerative tissue for 
transplantation; and 

(b) in respect of whom a certificate has been issued by the Ministers in accordance 
with subsection (2) that they are of this opinion. 5 

(2) A certificate for the purposes of subsection (1) is to be in a form prescribed in 
regulations by the Scottish Ministers and is to specify the period during which the 
certificate is in force, being a period which— 

(a) the Scottish Ministers consider appropriate to the condition or circumstances of 
the adult; but 10 

(b) does not exceed one year from the date of the certificate. 

(3) In this section, “incapable” has the same meaning as it has in section 1(6) of the Adults 
with Incapacity (Scotland) Act 2000. 

 
Records, information etc.: removal and use of parts of human bodies for transplantation etc. 

16 Records, information etc.: removal and use of parts of human bodies for 15 
transplantation etc. 

(1) The Scottish Ministers may by regulations make provision requiring such persons (or 
descriptions of persons) as may be specified in the regulations to— 

(a) maintain in accordance with the regulations records in connection with the 
removal of parts from human bodies for transplantation and the use or retention, 20 
for any other purpose referred to in section 3(1), of parts removed from bodies of 
deceased or living persons; 

(b) provide to the Scottish Ministers, or to such authority as may be specified in the 
regulations, such information as may be so specified with respect to the removal 
of parts from human bodies for transplantation, the use or retention for that 25 
purpose of parts removed or the use or retention for any other purpose referred to 
in section 3(1) of parts removed from bodies of deceased or living persons. 

(2) The Scottish Ministers must keep a record of information provided to them in pursuance 
of regulations made under subsection (1). 

(3) Any such authority as may be specified in such regulations must keep a record of 30 
information provided to it in pursuance of the regulations. 

(4) A person commits an offence if— 

(a) the person fails without reasonable excuse to comply with regulations under 
subsection (1); or 

(b) in purported compliance with such regulations, the person knowingly or recklessly 35 
supplies information which is false or misleading in a material respect. 

(5) A person guilty of an offence under— 

(a) subsection (4)(a) is liable on summary conviction to a fine not exceeding level 3 
on the standard scale; 

(b) subsection (4)(b) is liable on summary conviction to a fine not exceeding level 5 40 
on the standard scale. 
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Trafficking 

17 Prohibition of commercial dealings in parts of a human body for transplantation 

(1) A person commits an offence if the person— 

(a) gives or receives a reward for the supply of, or for an offer to supply, any part of a 
human body for transplantation; 5 

(b) seeks to find a person willing to supply any part of a human body for 
transplantation for reward; 

(c) offers to supply any part of a human body for transplantation for reward; 

(d) initiates or negotiates an arrangement involving the giving of a reward for the 
supply of, or for an offer to supply, any part of a human body for transplantation; 10 

(e) takes part in the management or control of a body corporate or a group of persons 
whose activities consist of or include the initiation or negotiation of such 
arrangements. 

(2) Without prejudice to subsection (1)(b) and (c), a person commits an offence if the 
person causes to be published or distributed, or knowingly publishes or distributes, an 15 
advertisement— 

(a) inviting persons to supply, or offering to supply, any part of a human body for 
transplantation for reward; or 

(b) indicating that the advertiser is willing to initiate or negotiate an arrangement 
referred to in subsection (1)(d). 20 

(3) A person who engages in an activity to which subsection (1) or (2) applies does not 
commit an offence under that subsection if the person is designated by the Scottish 
Ministers for the purposes of this subsection as a person who may lawfully engage in the 
activity. 

(4) A person guilty of an offence under subsection (1) is liable— 25 

(a) on summary conviction, to— 

(i) imprisonment for a term not exceeding 12 months; 

(ii) a fine not exceeding the statutory maximum; or 

(iii) both; 

(b) on conviction on indictment, to— 30 

(i) imprisonment for a term not exceeding 3 years; 

(ii) a fine; or 

(iii) both. 

(5) A person guilty of an offence under subsection (2) is liable on summary conviction to— 

(a) imprisonment for a term not exceeding 12 months; 35 

(b) a fine not exceeding level 5 on the standard scale; or 

(c) both. 

(6) In this section— 

“advertisement” includes any form of advertising whether to the public generally, 
to any section of the public or individually to selected persons; 40 
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“reward” has the same meaning as in section 15. 

 
Summary proceedings for offences under section 15, 16(4) or 17(2) 

18 Summary proceedings for offences under section 15, 16(4) or 17(2) 

(1) Summary proceedings in pursuance of section 15, 16(4) or 17(2) may be commenced at 
any time within the period of 6 months from the date on which evidence sufficient in the 5 
opinion of the Lord Advocate to justify the proceedings comes to the Lord Advocate’s 
knowledge. 

(2) Subsection (3) of section 136 of the Criminal Procedure (Scotland) Act 1995 (c.46) 
(date of commencement of summary proceedings) has effect for the purposes of 
subsection (1) as it has effect for the purposes of that section. 10 

(3) For the purposes of subsection (1), a certificate of the Lord Advocate as to the date on 
which the evidence in question came to the Lord Advocate’s knowledge is conclusive 
evidence of the date on which it did so. 

 
Authorisation for transplantation to have priority 

18A Authorisation by virtue of Part 1 for transplantation to have priority 15 

(1) If there is in force immediately before an adult’s death authorisation by the adult by 
virtue of section 6(1) of removal and use of any part of the adult’s body for 
transplantation, the authorisation takes priority as respects the part over— 

(a) any authorisation by the adult by virtue of section 24(1), or any request by the 
adult by virtue of section 4(1) of the Anatomy Act 1984 (c.14) (“the 1984 Act”), 20 
which is also in force at that time; 

(b) any right of any other person to give authorisation as respects the deceased adult 
by virtue of section 25(1) or (2). 

(2) If there is in force immediately before the death of a child who died twelve years of age 
or over authorisation by the child by virtue of section 9(1) of removal and use of a part 25 
of the child’s body for transplantation, the authorisation takes priority as respects the 
part over— 

(a) any authorisation by the child by virtue of section 26(1), or any request by the 
child by virtue of section 4(1) of the 1984 Act, which is also in force at that time; 

(b) any right of any other person to give authorisation as respects the deceased child 30 
by virtue of section 27(1) or (2). 

(3) Any right of any other person to authorise, by virtue of section 7(1), (2) or (3), removal 
and use of a part of a deceased adult’s body for transplantation takes priority as respects 
the part over— 

(a) any authorisation by the adult by virtue of section 24(1), or any request by the 35 
adult by virtue of section 4(1) of the 1984 Act, which is in force immediately 
before the adult’s death; 

(b) any right of any other person to give authorisation as respects the deceased adult 
by virtue of section 25(1) or (2). 

(4) Any right of any other person to authorise, by virtue of section 10(1), (2) or (3) or 11(1) 40 
removal and use of a part of a deceased child’s body for transplantation takes priority as 
respects the part over— 
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(a) any authorisation by the child by virtue of section 26(1), or any request by the 

child by virtue of section 4(1) of the 1984 Act, which is in force immediately 
before the child’s death; 

(b) any right of another person to give authorisation as respects the deceased child by 
virtue of section 27(1) or (2). 5 

PART 2 

POST-MORTEM EXAMINATIONS 

19 Meaning of post-mortem examination for purposes of Act 

In this Act, “post-mortem examination” means examination of the body of a deceased 
person involving its dissection and the removal of organs, tissue sample, blood (or any 10 
material derived from blood) or other body fluid which is carried out for any or all of the 
following purposes— 

(a) providing information about or confirming the cause of death; 

(b) investigating the effect and efficacy of any medical or surgical intervention 
carried out on the person; 15 

(c) obtaining information which may be relevant to the health of any other person 
(including a future person); 

(d) audit, education, training or research. 

 

20 Disapplication of sections 19 and 22 to 32 as respects procurator fiscal 

Sections 19 and 22 to 32 do not apply to anything done for the purposes of the functions 20 
or under the authority of the procurator fiscal. 

 
20A Disapplication of sections 22 to 30 and 32: bodies of persons dead for at least 100 

years 

Sections 22 to 30 and 32 do not apply as respects a post-mortem examination of a body 
of a deceased person if it is the body of a person who died before the day on which 25 
section 22 comes into force and at least 100 years have elapsed since the date of the 
person’s death. 

 
21 Consent by procurator fiscal to post-mortem examination 

(1) Where a person knows, or has reason to believe, that an examination of the body of a 
deceased person is, or may be, required for the purposes of the functions of the 30 
procurator fiscal, the person may not, except with the consent of the procurator fiscal, 
carry out a post-mortem examination of the body. 

(2) For the purposes of subsection (1), consent by the procurator fiscal may be given 
verbally and if so given is to be confirmed in writing as soon as is reasonably 
practicable. 35 

 
22 Requirements for carrying out post-mortem examination 

A post-mortem examination may be carried out only if— 
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(a) it is authorised in accordance with section 24, 25, 26, 27 or, as the case may be 28; 
and 

(b) the requirements of section 30 are satisfied. 

 
23 Removal during examination and retention of organs and other parts of a body 

(1) Subject to section 21 and subsection (2), any part of the body of a deceased person 5 
mentioned in subsection (5) may, by virtue of the authorisation for the post-mortem 
examination of the body, be— 

(a) removed from the body during the post-mortem examination for the purposes of 
the examination; 

(b) retained and used thereafter for any of those purposes. 10 

(2) An organ may be— 

(a) removed, for the purposes of audit, education, training or research, from the body 
of a deceased person during a post-mortem examination of the body only if the 
removal for the purpose in question; 

(b) retained and used thereafter for any of those purposes only if the retention for the 15 
purpose in question, 

is authorised in accordance with section 24, 25, 26, 27 or, as the case may be, 28. 

(3) Any part of the body of a deceased person (other than an organ) which is removed from 
the body during the post-mortem examination by virtue of the authorisation referred to 
in subsection (1) forms part of the medical records of the deceased person.  20 

(4) Where an organ is removed from the body of a deceased person during the post-mortem 
examination of the body (whether by virtue of the authorisation referred to in subsection 
(1) or (2)), samples— 

(a) may, by virtue of the authorisation, be taken from the organ; and 

(b) if taken, form part of the medical records of the deceased person. 25 

(5) The parts of the body referred to in subsection (1) are— 

(a) an organ; 

(b) tissue sample; 

(c) blood, or any material derived from blood; 

(d) other body fluid. 30 

(6) A part of the body of a deceased person which is not mentioned in subsection (5) may 
not be removed from the body during a post-mortem examination of the body. 

 
24 Authorisation of post-mortem examination etc.: adult 

(1) An adult may authorise— 

(a) a post-mortem examination of the adult’s body after the adult’s death; 35 

(b) the removal from the body during the post-mortem examination of an organ for 
one or more of the purposes referred to in section 23(2)(a); 

(c) the retention and use of an organ after the post-mortem examination for one or 
more of such purposes.  
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(2) Authorisation by virtue of subsection (1) must be either— 

(a) in writing and signed by the adult; or 

(b) expressed verbally in the presence of 2 witnesses. 

(3) Authorisation by virtue of subsection (1) which is— 

(a) in writing and signed may be withdrawn in writing signed by the adult; 5 

(b) expressed verbally in the presence of 2 witnesses may be withdrawn— 

(i) in writing signed by the adult; or 

(ii) verbally by the adult in the presence of 2 witnesses. 

(4) If the adult is blind or unable to write, withdrawal of authorisation by virtue of 
subsection (3)(a) may be signed by another adult (a “signatory”) on the adult’s behalf 10 
and if it is so signed it must be witnessed by one witness. 

(5) Withdrawal of authorisation which is signed by a signatory on behalf of an adult by 
virtue of subsection (4) must contain a statement signed by both the signatory and the 
witness in the presence of the adult and of each other that the adult, in the presence of 
them both, expressed the intention to withdraw the authorisation and requested the 15 
signatory to sign the withdrawal on behalf of the adult. 

(6) Nothing in subsection (4) prevents an adult who is blind from withdrawing, in 
accordance with subsection (3)(a), any authorisation by virtue of subsection (1). 

 
25 Authorisation of post-mortem examination etc. by adult’s nominee or nearest 

relative 20 

(1) An adult may nominate one or more persons to represent the adult after the adult’s death 
as respects authorising in relation to the deceased adult one or more of the matters 
referred to in section 24(1). 

(2) The nearest relative of a deceased adult may authorise one or more of the matters 
referred to in that section in relation to the deceased adult if there is in force 25 
immediately before the adult’s death no authorisation by the adult by virtue of that 
section of any of the matters referred to in it and no nomination by the adult in 
accordance with subsection (1). 

(3) Where an adult has nominated a person by virtue of subsection (1), the nomination is to 
be disregarded if— 30 

(a) no one is able to give authorisation under it; or 

(b) it is not reasonably practicable to communicate with the person in the time 
available, 

and where the nomination falls under this subsection to be disregarded, subsection (2) 
applies as if there were in force immediately before the adult’s death no such 35 
nomination by the adult. 

(4) Authorisation by a person nominated by virtue of subsection (1) must be in writing 
signed by the person and witnessed by one witness (who must not be so nominated). 

(5) Authorisation by virtue of subsection (2) must be in writing signed by the nearest 
relative and witnessed by one witness. 40 

(6) Authorisation— 
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(a) by a person nominated by virtue of  subsection (1); 

(b) by virtue of subsection (2), 

must state that the person giving the authorisation has no actual knowledge that the adult 
was unwilling for a post-mortem examination to be carried out and, where the 
authorisation is of an activity referred to in section 24(1)(b) or (c), for the activity in 5 
question to be carried out (for the purpose in question).  

(7) Authorisation by a person nominated by virtue of subsection (1) may be withdrawn in 
writing signed by the person and witnessed by one witness (who must not be so 
nominated). 

(8) Authorisation by virtue of subsection (2) may be withdrawn in writing signed by the 10 
person and witnessed by one witness. 

 
26 Authorisation of post-mortem examination etc.: child 12 years of age or over 

(1) A child who is 12 years of age or over may authorise— 

(a) a post-mortem examination of the deceased child’s body after the child’s death; 

(b) the removal from the body during the post-mortem examination of an organ for 15 
one or more of the purposes referred to in section 23(2)(a); 

(c) the retention and use of an organ after the post-mortem examination for one or 
more of such purposes. 

(2) Authorisation by virtue of subsection (1)— 

(a) must be in writing–– 20 

(i) signed by the child and witnessed by 2 witnesses; or 

(ii) subject to subsections (3) and (4), if the child is blind or unable to write 
signed by an adult (a “signatory”) on the child’s behalf and witnessed by 
one witness; 

(b) may be withdrawn in writing–– 25 

(i) signed by the child; or 

(ii) subject to subsections (3) and (4), if the child is blind or unable to write 
signed by an adult (a “signatory”) on the child’s behalf and witnessed by 
one witness. 

(3) Authorisation by virtue of subsection (1), or withdrawal of such authorisation, which is 30 
signed by a signatory on behalf of the child by virtue of subsection (2)(a)(ii) or (b)(ii) 
must contain a statement signed by both the signatory and the witness in the presence of 
the child and of each other that the child, in the presence of them both, expressed the 
intention to give the authorisation or, as the case may be, withdraw the authorisation and 
requested the signatory to sign the authorisation or, as the case may be, the withdrawal 35 
on behalf of the child. 

(4) Authorisation by virtue of subsection (1) which is signed by a signatory on behalf of a 
child by virtue of subsection (2)(a)(ii) must contain or be accompanied by certification 
in writing signed by the signatory that, in the opinion of the signatory, the child 
understands the effect of the authorisation and is not acting under undue influence in 40 
giving it. 
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(5) Nothing in subsection (2)(a)(ii) or (b)(ii) prevents a child who is blind from signing an 

authorisation by virtue of subsection (1) in accordance with subsection (2)(a)(i) or a 
withdrawal of authorisation in accordance with subsection (2)(b)(i). 

(6) Each witness to authorisation by a child by virtue of subsection (1) (whether it is signed 
by the child or by a signatory on behalf of the child), must at the time of witnessing 5 
certify (in writing signed by the witness) that, in the opinion of the witness, the child 
understands the effect of the authorisation and is not acting under undue influence in 
giving it. 

 
27 Authorisation of post-mortem examination etc. as respects child 12 years of age or 

over by nominee or person with parental rights and parental responsibilities 10 

(1) A child who is 12 years of age or over may nominate one or more persons to represent 
the child after the child’s death as respects authorising in relation to the deceased child 
one or more of the matters referred to in section 26(1). 

(2) A person who immediately before the death of a child who died 12 years of age or over 
had parental rights and parental responsibilities in relation to the child (but who is not a 15 
local authority) may authorise one or more of the matters referred to in that section in 
relation to the deceased child if there is in force immediately before the death no 
authorisation by the child by virtue of that section of any of the matters referred to in it 
and no nomination by the child in accordance with subsection (1).  

(3) Where a child who died 12 years of age or over has nominated a person by virtue of 20 
subsection (1), the nomination is to be disregarded if— 

(a) no one is able to give authorisation under it; or 

(b) it is not reasonably practicable to communicate with the person in the time 
available, 

and where the nomination falls under this subsection to be disregarded, subsection (2) 25 
applies as if there were in force immediately before the child’s death no such 
nomination by the child. 

(4) Authorisation by a person nominated by virtue of subsection (1) must be in writing 
signed by the person and witnessed by 2 witnesses (who must not be so nominated); 

(5) Authorisation by virtue of subsection (2) must be in writing signed by the person who 30 
gives the authorisation in accordance with that subsection and witnessed by 2 witnesses. 

(6) Authorisation— 

(a) by a person nominated by virtue of  subsection (1); 

(b) by virtue of subsection (2), 

must state that the person giving the authorisation has no actual knowledge that the child 35 
was unwilling for a post-mortem examination to be carried out and, where the 
authorisation is of an activity referred to in section 26(1)(b) or (c), for the activity in 
question to be carried out (for the purpose in question).  

(7) Authorisation by a person nominated in accordance with subsection (1) may be 
withdrawn in writing signed by the person and witnessed by 2 witnesses (who must not 40 
be so nominated). 

(8) Authorisation by virtue of subsection (2) may be withdrawn in writing signed by the 
person who gave the authorisation in accordance with that subsection and witnessed by 
2 witnesses. 
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28 Authorisation of post-mortem examination etc. as respects child under 12 years of 

age 

(1) A person who immediately before the death of a child who died under 12 years of age 
had parental rights and parental responsibilities in relation to the child (but who is not a 
local authority) may authorise one or more of the matters referred to in section 26(1) as 5 
respects the deceased child. 

(2) Authorisation by virtue of subsection (1)— 

(a) must be in writing signed by the person who gives the authorisation in accordance 
with that subsection and witnessed by 2 witnesses; 

(b) may be withdrawn in writing so signed and witnessed by one witness. 10 

 
29 Nomination of person under section 25(1) or 27(1): additional provision 

(1) Nomination by virtue of — 

(a) section 25(1)— 

(i) must be in writing signed by the adult; 

(ii) may be withdrawn in writing signed by the adult, 15 

in the presence of one witness (who is not so nominated); 

(b) section 27(1)— 

(i) must be in writing signed by the child;  

(ii) may be withdrawn in writing signed by the child, 

in the presence of one witness (who is not so nominated). 20 

(1A) A witness to nomination by an adult by virtue of section 25(1) or by a child by virtue of 
section 27(1) must at the time of witnessing certify (in writing signed by the witness) 
that, in the opinion of the witness, the adult or, as the case may be, the child understands 
the effect of the nomination and is not acting under undue influence in giving it. 

(2) A person nominated by virtue of section 25(1) or 27(1)— 25 

(a) may not act under the nomination if not an adult; 

(b) may renounce the nomination. 

(3) Where more than one person is so nominated, authorisation by virtue of the nomination 
may be given by any one of them or by all of them acting jointly. 

 
30 Post-mortem examination and removal and retention of organs: further 30 

requirements 

(1) An activity mentioned in subsection (2) may not be carried out unless the person who 
proposes to carry it out is satisfied before doing so— 

(a) that the activity is authorised in accordance with section 24, 25, 26, 27 or, as the 
case may be, 28; and 35 

(b) as respects the carrying out of a post-mortem examination that, if the consent of 
the procurator fiscal to carrying it out is required by section 21(1), the consent has 
been given. 
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(2) The activities are— 

(a) a post-mortem examination; 

(b) removal of an organ during the examination for a purpose referred to in section 
23(2)(a); 

(c) retention and use of an organ for such a purpose after removal. 5 

(3) For the purposes of subsection (1)(a), the person is entitled to be satisfied that the 
activity is authorised in accordance with the section in question if— 

(a) the person has no reason to believe either that the authorisation was not so given 
or that it was subsequently withdrawn; 

(b) in the case of authorisation by virtue of section 24(1) which is in writing, it 10 
bears— 

(i) to be as respects the deceased adult; 

(ii) to authorise the activity in question (and, where the activity in question is 
that referred to in subsection (2)(b) or (c), to authorise the purpose in 
question); 15 

(iii) to be by, and signed by, the adult; 

(c) in the case of authorisation by virtue of section 24(1) which is expressed verbally, 
there is what the person considers to be an appropriate record of the authorisation 
and the authorisation bears from the record— 

(i) to be as respects the deceased adult; 20 

(ii) to authorise the activity in question (and, where the activity in question is 
that referred to in subsection (2)(b) or (c), to authorise the purpose in 
question); 

(iii) to have been expressed verbally by the adult in the presence of 2 witnesses, 
each of whom was an adult when witnessing and was present when the 25 
other witnessed the authorisation; 

(d) in the case of authorisation by a nominee by virtue of section 25(1) or 
authorisation by virtue of section 25(2), it bears— 

(i) to be in writing; 

(ii) to be as respects the deceased adult; 30 

(iii) to authorise the activity in question (and, where the activity in question is 
that referred to in subsection (2)(b) or (c), to authorise the purpose in 
question); 

(iv) to be by a nominee or the nearest relative of the deceased adult and signed 
by the nominee or, as the case may be, the nearest relative; 35 

(v) to state that the person who gave the authorisation had when authorising no 
actual knowledge that the adult was unwilling for a post-mortem 
examination to be carried out and, where the authorisation bears to be of an 
activity referred to in subsection (2)(b) or (c), for the activity in question to 
be carried out (for the purpose in question); 40 

(vi) to be witnessed, and signed, by one witness who was an adult when 
witnessing; 
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(vii) if by a nominee by virtue of section 25(1), to state that the nominee was an 
adult when giving the authorisation; 

(viii) to be in the form prescribed for the time being under section 47(a) for such 
authorisation; 

(e) in the case of authorisation by virtue of section 26(1) which is not signed by a 5 
person on behalf of the child, it bears— 

(i) to be in writing; 

(ii) to be as respects the deceased child; 

(iii) to authorise the activity in question (and, where the activity in question is 
that referred to in subsection (2)(b) or (c), to authorise the purpose in 10 
question); 

(iv) to be by, and signed by, the child while 12 years of age or over; 

(v) to be witnessed, and signed, by 2 witnesses each of whom was an adult 
when witnessing and was present when the other witnessed the 
authorisation; 15 

(vi) to contain or be accompanied by certification in writing by, and signed by, 
each witness that in the opinion of the witness the child understood the 
effect of the authorisation and was not acting under undue influence in 
giving it; 

(ea) in the case of authorisation by virtue of section 26(1) which is signed by a 20 
person on behalf of the child, it bears— 

(i) to be in writing; 

(ii) to be as respects the deceased child; 

(iii) to authorise the activity in question (and, where the activity in question is 
that referred to in subsection (2)(b) or (c), to authorise the purpose in 25 
question); 

(iv) to be on behalf of the child while 12 years of age or over; 

(v) to be signed by an adult on behalf of the child because the child was blind 
or unable to write at the time of giving the authorisation; 

(vi) to be witnessed by one witness who was an adult when witnessing and was 30 
present when the other adult signing the authorisation signed it; 

(vii) to contain a statement signed by both the signatory and the witness in the 
presence of the child and of each other that the child, in the presence of 
them both, expressed the intention to give the authorisation and requested 
the signatory to sign it on the child’s behalf; 35 

(viii) to contain or be accompanied by certification in writing signed by the 
person signing the authorisation on behalf of the child that, in the opinion 
of the person, the child understood the effect of the authorisation and was 
not acting under undue influence in giving it and by certification in writing 
signed by the witness that, in the opinion of the witness, the child so 40 
understood and was not so acting; 

(f) in the case of authorisation by a nominee by virtue of section 27(1) or 
authorisation by virtue of section 27(2), it bears— 
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(i) to be in writing; 

(ii) to be as respects the deceased child (who died 12 years of age or over); 

(iii) to authorise the activity in question (and, where the activity in question is 
that referred to in subsection (2)(b) or (c), to authorise the purpose in 
question); 5 

(iv) to be by a nominee of the deceased child or a person who, immediately 
before the child’s death, had parental rights and parental responsibilities in 
relation to the child (but who is not a local authority) and to be signed by 
the nominee or, as the case may be, the person; 

(v) to state that the person who gave the authorisation had no actual knowledge 10 
that the child was unwilling for a post-mortem examination to be carried 
out and, where the authorisation bears to be of an activity referred to in 
subsection (2)(b) or (c), for the activity in question to be carried out (for the 
purpose in question); 

(vi) to be witnessed, and signed, by 2 witnesses each of whom was an adult 15 
when witnessing and was present when the other witnessed the 
authorisation; 

(vii) if by a nominee by virtue of section 27(1), to state that the nominee was an 
adult when giving the authorisation; 

(viii) to be in the form prescribed for the time being under section 47(a) for such 20 
authorisation; 

(g) in the case of authorisation by virtue of section 28(1), it bears— 

(i) to be in writing; 

(ii) to be as respects the deceased child (who died under 12 years of age); 

(iii) to authorise the activity in question (and, where the activity in question is 25 
that referred to in subsection (2)(b) or (c), to authorise the purpose in 
question); 

(iv) to be by a person who, immediately before the child’s death, had parental 
rights and parental responsibilities in relation to the child (but who is not a 
local authority) and to be signed by the person; 30 

(v) to be witnessed, and signed, by 2 witnesses each of whom was an adult 
when witnessing and was present when the other witnessed the 
authorisation; 

(vi) to be in the form prescribed for the time being under section 47(a) for such 
authorisation. 35 

 
31 Organ or tissue sample removed before day on which section 22 comes into force 

An organ or tissue sample–– 

(a) removed from the body of a deceased person during an examination having the 
characteristics of a post-mortem examination carried out before the day on which 
section 22 comes into force, and  40 

(b) held immediately before that day for use for any purpose referred to in paragraphs 
(a) to (d) of section 19, 
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may be retained and used for any such purpose. 

 
32 Offences: post-mortem examinations 

(1) A person commits an offence if— 

(a) the person carries out any of the following activities— 

(i) a post-mortem examination; 5 

(ii) the removal, for a purpose referred to in section 23(2)(a), of an organ 
during a post-mortem examination; 

(iii) the retention, for such a purpose, of an organ removed during a post-
mortem examination; and 

(b) the activity is not authorised in accordance with section 24, 25, 26, 27 or, as the 10 
case may be, 28. 

(2) Where a person is charged with an offence under subsection (1) it is a defence for the 
person to show that, at the time of carrying out the activity, the person reasonably 
believed that the activity was authorised in accordance with section 24, 25, 26, 27 or, as 
the case may be, 28. 15 

(3) A person guilty of an offence under subsection (1) is liable— 

(a) on summary conviction, to— 

(i) imprisonment for a term not exceeding 12 months; 

(ii) a fine not exceeding the statutory maximum; or 

(iii) both; 20 

(b) on conviction on indictment, to— 

(i) imprisonment for a term not exceeding 3 years; 

(ii) a fine; or 

(iii) both. 

 

PART 3 25 

TISSUE SAMPLE OR ORGANS NO LONGER REQUIRED FOR PROCURATOR FISCAL PURPOSES 

33 Tissue sample becoming part of medical records of deceased person 

(1) This section applies to tissue sample removed from the body of a deceased person (or 
from an organ which was removed from the body) during an examination of the body 
carried out on or after the day on which this section comes into force for the purposes of 30 
the functions, or under the authority, of the procurator fiscal. 

(2) If the manager of the establishment in which an examination referred to in subsection 
(1) was carried out receives notice in writing from the procurator fiscal that tissue 
sample specified in the notice and removed from the body of a deceased person so 
specified is no longer required for the purposes of the functions of the procurator fiscal, 35 
on the date of the notice the tissue sample becomes, and accordingly falls to be retained 
as, part of the medical records of the deceased person. 
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34 Use of tissue sample which has become part of deceased’s medical records  

Where, by virtue of notice under section 33(2), tissue sample becomes part of the 
medical records of a deceased person, it may— 

(a) be used for the purposes of— 

(i) providing information about or confirming the cause of death; 5 

(ii) investigating the effect and efficacy of any medical or surgical intervention 
carried out on the person; 

(iii) obtaining information which may be relevant to the health of any other 
person (including a future person); 

(iv) audit; 10 

(b) be used for the purposes of education, training or research, if use for the purpose 
in question is authorised in accordance with section 37, 38, 39, 40 or, as the case 
may be, 41. 

 
35 Use of organ no longer required for procurator fiscal purposes 

(1) This section applies to an organ removed from the body of a deceased person during an 15 
examination of the body carried out on or after the day on which this section comes into 
force for the purposes of the functions, or under the authority, of the procurator fiscal. 

(2) The organ may be retained and used for the purposes of education, training or research 
if— 

(a) the manager of the establishment in which an examination referred to in 20 
subsection (1) was carried out receives notice in writing from the procurator fiscal 
that an organ specified in the notice and removed from the body of a deceased 
person so specified is no longer required for the purposes of the functions of the 
procurator fiscal; 

(b) the subsequent use of the organ for the purpose in question is authorised in 25 
accordance with section 37, 38, 39, 40 or, as the case may be, 41; and 

(c) where the purpose in question is research, the research is approved in writing by 
such person (or persons), or group (or groups) of persons, as the Scottish 
Ministers may specify by order under this subsection. 

 
36 Notice under section 33(2) or 35(2)(a): further provision 30 

(1) Notice under section 33(2) or 35(2)(a)— 

(a) may be— 

(i) delivered; 

(ii) posted; 

(iii) transmitted by electronic means; 35 

(b) if— 

(i) posted is presumed to be received on the 3rd day after the day of posting; 

(ii) transmitted by electronic means is presumed to be received on the day of 
transmission. 
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(2) For the purposes of sections 33(2) and 35(2)(a), the manager of an establishment which 
is— 

(a) a health service hospital, is the Health Board responsible for the administration of 
the hospital; 

(c) a university or any other establishment, is the person or holder of such post as the 5 
Scottish Ministers may specify by order under this subsection. 

(3) In subsection (2)(a)— 

“Health Board” means a board constituted by order under section 2(1)(a) of the 
National Health Service (Scotland) Act 1978 (c.29); 

“health service hospital” has the meaning given by section 108(1) of that Act. 10 

 
37 Authorisation of use etc. after examination: adult 

(1) An adult may authorise— 

(a) use of tissue sample removed from the adult’s body after the adult’s death during 
an examination of the body for the purposes of the functions, or under the 
authority, of the procurator fiscal; 15 

(b) retention and use of an organ removed from the adult’s body after the adult’s 
death during such an examination, 

for one or more of the purposes referred to in section 34(b). 

(2) Authorisation by virtue of subsection (1)— 

(a) must be in writing and–– 20 

(i) signed by the adult; or 

(ii) subject to subsection (4), if the adult is blind or unable to write signed by 
another adult (a “signatory”) on the adult’s behalf and witnessed by one 
witness; 

(b) may be withdrawn in writing–– 25 

(i) signed by the adult; or 

(ii) subject to subsection (4), if the adult is blind or unable to write signed by 
another adult (a “signatory”) on the adult’s behalf and witnessed by one 
witness. 

(3) Authorisation by virtue of subsection (1), or withdrawal of such authorisation, which is 30 
signed by a signatory on behalf of the adult by virtue of subsection (2)(a)(ii) or (b)(ii) 
must contain a statement signed by both the signatory and the witness in the presence of 
the adult and of each other that the adult, in the presence of them both, expressed the 
intention to give the authorisation or, as the case may be, withdraw the authorisation and 
requested the signatory to sign the authorisation or, as the case may be, the withdrawal 35 
on behalf of the adult. 

(4) Nothing in subsection (2)(a)(ii) or (b)(ii) prevents an adult who is blind from signing an 
authorisation by virtue of subsection (1) in accordance with subsection (2)(a)(i) or a 
withdrawal of authorisation in accordance with subsection (2)(b)(i). 
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38 Authorisation of use etc. after examination: adult’s nearest relative 

(1) The nearest relative of a deceased adult may authorise one or more of the matters 
referred to in section 37(1) in relation to the deceased adult if there is in force 
immediately before the adult’s death no authorisation by the adult by virtue of that 
section of any of the matters referred to in it. 5 

(2) Authorisation by virtue of subsection (1) must— 

(a) be in writing signed by the nearest relative and witnessed by one witness; 

(b) state that the person giving the authorisation has no actual knowledge that the 
adult was unwilling for the matter in question to be authorised (for the purpose in 
question). 10 

(3) Authorisation by virtue of subsection (1) may be withdrawn in writing signed by the 
nearest relative and witnessed by one witness. 

 
39 Authorisation of use etc. after examination: child 12 years of age or over 

(1) A child who is 12 years of age or over may authorise— 

(a) use of tissue sample removed from the child’s body after the child’s death during 15 
an examination of the body for the purposes of the functions, or under the 
authority, of the procurator fiscal; 

(b) retention and use of an organ removed from the child’s body after the child’s 
death during such an examination, 

for one or more of the purposes referred to in section 34(b). 20 

(2) Authorisation by virtue of subsection (1)— 

(a) must be in writing–– 

(i) signed by the child and witnessed by 2 witnesses; or 

(ii) subject to subsections (3) and (4), if the child is blind or unable to write 
signed by an adult (a “signatory”) on the child’s behalf and witnessed by 25 
one witness; 

(b) may be withdrawn in writing–– 

(i) signed by the child; or 

(ii) subject to subsections (3) and (4), if the child is blind or unable to write 
signed by an adult (a “signatory”) on the child’s behalf and witnessed by 30 
one witness. 

(3) Authorisation by virtue of subsection (1), or withdrawal of such authorisation, which is 
signed by a signatory on behalf of the child by virtue of subsection (2)(a)(ii) or (b)(ii) 
must contain a statement signed by both the signatory and the witness in the presence of 
the child and of each other that the child, in the presence of them both, expressed the 35 
intention to give the authorisation or, as the case may be, withdraw the authorisation and 
requested the signatory to sign the authorisation or, as the case may be, the withdrawal 
on behalf of the child. 
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(4) Authorisation by virtue of subsection (1) which is signed by a signatory on behalf of a 
child by virtue of subsection (2)(a)(ii) must contain or be accompanied by certification 
in writing signed by the signatory that, in the opinion of the signatory, the child 
understands the effect of the authorisation and is not acting under undue influence in 
giving it. 5 

(5) Nothing in subsection (2)(a)(ii) or (b)(ii) prevents a child who is blind from signing an 
authorisation by virtue of subsection (1) in accordance with subsection (2)(a)(i) or a 
withdrawal of authorisation in accordance with subsection (2)(b)(i). 

(6) Each witness to authorisation by a child by virtue of subsection (1) (whether it is signed 
by the child or by a signatory on behalf of the child), must at the time of witnessing 10 
certify (in writing signed by the witness) that, in the opinion of the witness, the child 
understands the effect of the authorisation and is not acting under undue influence in 
giving it. 

 
40 Authorisation of use etc. after examination: person with parental rights and 

parental responsibilities for child 12 years of age or over 15 

(1) A person who immediately before the death of a child who died 12 years of age or over 
had parental rights and parental responsibilities in relation to the child (but who is not a 
local authority) may authorise one or more of the matters referred to in section 39(1) in 
relation to the deceased child if there is in force immediately before the death no 
authorisation by the child by virtue of that section of any of the matters referred to in it. 20 

(2) Authorisation by virtue of subsection (1) must— 

(a) be in writing signed by the person who gives the authorisation in accordance with 
that subsection and witnessed by 2 witnesses; 

(b) state that the person giving the authorisation has no actual knowledge that the 
child was unwilling for the matter in question to be authorised (for the purpose in 25 
question). 

(3) Authorisation by virtue of subsection (1) may be withdrawn in writing signed by the 
person who gave the authorisation in accordance with that subsection and witnessed by 
2 witnesses. 

 
41 Authorisation of use etc. after examination: person with parental rights and 30 

responsibilities for child under 12 years of age 

(1) A person who immediately before the death of a child who died under 12 years of age 
had parental rights and parental responsibilities in relation to the child (but who is not a 
local authority) may authorise one or more of the matters referred to in section 39(1) as 
respects the deceased child. 35 

(2) Authorisation by virtue of subsection (1)— 

(a) must be in writing signed by the person who gives the authorisation in accordance 
with that subsection and witnessed by 2 witnesses; 

(b) may be withdrawn in writing so signed and witnessed by one witness. 
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42 Use of tissue sample removed before day on which section 33 comes into force  

Tissue sample removed from the body of a deceased person (or from an organ which 
was removed from the body) during an examination of the body carried out before the 
day on which section 33 comes into force for the purposes of the functions, or under the 
authority, of the procurator fiscal and held immediately before that day for use for any 5 
of the purposes referred to in paragraph (b) of section 34 (whether or not held 
immediately before that day also for the purposes of the functions of the procurator 
fiscal) may be retained and used for any of the purposes referred to in that paragraph 
(whether or not it is retained and used also for the purposes of the functions of the 
procurator fiscal). 10 

 
43 Use of organ removed before day on which section 35 comes into force 

(1) An organ removed from the body of a deceased person during an examination of the 
body carried out before the day on which section 35 comes into force for the purposes of 
the functions, or under the authority, of the procurator fiscal and held immediately 
before that day for use for the purposes of existing approved research (whether or not 15 
held immediately before that day also for the purposes of the functions of the procurator 
fiscal) may be retained and used for the purposes of the existing approved research or 
for the purposes of education, training or new approved research (whether or not it is 
retained and used also for the purposes of the functions of the procurator fiscal). 

(2) In subsection (1)— 20 

(a) “existing approved research” means research approved before the day on which 
section 35 comes into force; 

(b) “new approved research” means research approved on or after that day, 

by such persons (or persons), or group (or groups) of persons, as the Scottish Ministers 
may specify by order under this section. 25 

 

PART 4 

PARTS 1 TO 3: SUPPLEMENTARY PROVISION 

44 Conditions attached to authorisation 

(1) Authorisation— 

(a) by virtue of section 7(1), 10(1) or 11(1) of removal and use of a part of a body for 30 
a purpose referred to in section 3(1)(b) to (d); 

(b) by a person nominated by virtue of section 25(1) of a matter referred to in section 
24(1); 

(c) by virtue of section 25(2) of a matter referred to in section 24(1); 

(d) by a person nominated by virtue of section 27(1) of a matter referred to in section 35 
26(1); 

(e) by virtue of section 27(2) or 28(1) of a matter referred to in section 26(1); 

(f) by virtue of section 38(1) of a matter referred to in section 37(1); 

(g) by virtue of section 40(1) or 41(1) of a matter referred to in section 39(1); 
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may be accompanied by a request that the matter authorised is to be carried out subject 
to conditions specified in the authorisation. 

(2) Where a request is made by virtue of subsection (1), the matter must be carried out (in 
so far as it is reasonably practicable to do so) in accordance with the conditions. 

 
45 Nearest relative 5 

(1) For the purposes of sections 7 and 25, the nearest relative is the person who immediately 
before the adult’s death was— 

(a) the adult’s spouse or civil partner; 

(b) living with the adult as husband or wife or in a relationship which had the 
characteristics of the relationship between civil partners and had been so living for 10 
a period of not less than 6 months (or if the adult was in hospital immediately 
before death had been so living for such period when the adult was admitted to 
hospital); 

(c) the adult’s child; 

(d) the adult’s parent; 15 

(e) the adult’s brother or sister; 

(f) the adult’s grandparent; 

(g) the adult’s grandchild; 

(h) the adult’s uncle or aunt; 

(ha) the adult’s cousin; 20 

(i) the adult’s niece or nephew; 

(j) a friend of longstanding of the adult. 

(2) Subsection (1) applies for the purposes of section 38 as it applies for the purposes of 
sections 7 and 25 as if after paragraph (j) of that subsection there were inserted (in an 
additional paragraph) an additional category of person, namely “a person who had a 25 
longstanding professional relationship with the adult”; and accordingly references to 
subsection (1) in subsections (3) to (5) are to be construed as references to subsection 
(1) (including that subsection as applied and modified by this subsection). 

(2A) If the adult’s spouse or civil partner— 

(a) is permanently separated (either by agreement or under an order of a court) from 30 
the adult; or 

(b) has deserted, or has been deserted by, the adult and the desertion continues, 

 subsection (1)(a) is to be disregarded for the purposes of subsection (1). 

(3) Relationships in different paragraphs of subsection (1) rank in the order of those 
paragraphs and for the purposes of that subsection (including that subsection as so 35 
applied and modified), except paragraph (e)— 

(a) a relationship of the half-blood is to be treated as a relationship of the whole 
blood; 

(b) the stepchild of an adult is to be treated as the child of the adult. 
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(4) Where more than one person falls within a paragraph in subsection (1), each such person 

ranks equally for the purpose of the paragraph; and authorisation by virtue of the 
paragraph in question may be given by any one of the persons falling within the 
paragraph. 

(5) For the purposes of subsection (1), a person’s relationship with the adult is to be left out 5 
of account if— 

(a) the person, immediately before the adult’s death, was under 16 years of age; 

(b) the person does not wish or is unable to make a decision on the issue of 
authorisation; or 

(c) it is not reasonably practicable to communicate with the person in the time 10 
available. 

 
46 Witnesses: additional provision 

(1) For the purpose of the requirements in sections 6(3), 9(3), 24(4), 25(4), (5), (7) and (8), 
26(2)(a) and (b)(ii), 27(4), (5), (7) and (8), 28(2)(a) and (b), 29(1)(a) and (b), 37(2)(a)(ii) 
and (b)(ii), 38(2)(a) and (3), 39(2)(a) and (b)(ii), 40(2)(a) and (3) and 41(2)(a) and (b) 15 
for authorisation, withdrawal of authorisation, nomination or, as the case may be, 
withdrawal of nomination, in writing, to be witnessed— 

(a) a witness (or where 2 witnesses are required each witness)— 

(i) must be a witness to both the signature and the content of the writing; 

(ii) must be an adult; 20 

(iii) must sign the writing; 

(b) any reference to 2 witnesses is a reference to 2 witnesses who are present at the 
same time. 

(3) For the purposes of the requirements in sections 24(2)(b) and (3)(b)(ii) for authorisation 
or, as the case may be, withdrawal of authorisation, expressed verbally, to be expressed 25 
in the presence of 2 witnesses— 

(a) each witness— 

(i) must be a witness to the verbal expression of the authorisation or, as the 
case may be, the withdrawal of the authorisation; 

(ii) must be an adult; 30 

(b) the reference to 2 witnesses is a reference to 2 witnesses who are present at the 
same time. 

 
47 Power to prescribe forms and descriptions of persons who may act as a witness 

The Scottish Ministers may by regulations prescribe— 

(a) the form in which— 35 

(i) authorisation by virtue of section 25(2), 27(2) or 28(1); 

(ii) authorisation by a person nominated in accordance with section 25(1) or 
27(1), 

is to be given; 
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(aa) the form in which authorisation by virtue of section 38(1), 40(1) or 41(1) may be 
given; 

(b) descriptions of persons who are eligible to act as a witness in accordance with 
section 24(2)(b), 25(4) or (5), 26(2)(a), 27(4) or (5), 28(2)(a), 38(2)(a), 39(2)(a), 
40(2)(a) or 41(2)(a). 5 

 

PART 5 

AMENDMENT OF THE ANATOMY ACT 1984 

48 Amendment of the Anatomy Act 1984 

(1) The Anatomy Act 1984 (c.14) is amended as follows. 

(2) In section 1 (definitions, and scope of Act)— 10 

(a) for subsection (1) substitute— 

“(1) In this Act, “anatomical examination” means macroscopic examination of a 
body for the purposes of teaching or studying, or training in or researching 
into, the gross structure of the human body or surgical or clinical procedures 
by— 15 

(a) dissection, 

(b) removal of, or carrying out a procedure on or in relation to, one or more 
parts of the body, 

(c) implanting into the body any— 

(i) part of a body, 20 

(ii) prosthesis, or 

(iii) implant, 

 and where any part of the body is separated in the course of its anatomical 
examination the examination includes the examination of the part for those 
purposes.”; 25 

(aa) after subsection (2), insert— 

“(2A) An imported body is not an anatomical specimen until an authority for its 
anatomical examination has been given under section 4A(1).”; 

(b) in subsection (4)— 

(i) for the words “competent legal authority” substitute “procurator fiscal”; 30 

(ii) for the words from “carried” to the end substitute “a post-mortem 
examination as defined in section 19 of the Human Tissue (Scotland) Act 
2006 (asp 00)”; 

(c) in subsection (5), for the words from the beginning to “research” where it second 
occurs, substitute “If a part of a body is authorised to be removed for 35 
transplantation, research, education, training or audit under section 6, 7, 9, 10 or 
11 of the Human Tissue (Scotland) Act 2006 (asp 00), that Act (and not this Act) 
applies to the removal and use of the part, even if the transplantation, research, 
education, teaching or audit”. 

(3) In section 2 (control of examination and possession of anatomical specimens)— 40 
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(a) in subsection (1)— 

(i) in paragraph (c), for the words “section 4” substitute “sections 4 to 4B”; 

(ii) in paragraph (d), for the words from “section 15” to the end substitute 
“section 22 of the 1965 Act or, where the body concerned is an imported 
body, death has been registered or recorded (or the equivalent) under the 5 
law concerning such matters applicable in the country or territory in which 
the person died”; 

(b) in subsection (2)— 

(i) in paragraph (b), for the words “section 4” substitute “sections 4 to 4B”; 

(ii) in paragraph (c), for the words from “section 22(1)” to the end substitute 10 
“section 24 of the 1965 Act or, where the body concerned is an imported 
body, a certificate or other document having the equivalent effect has been 
issued under the law concerning such matters applicable in the country or 
territory in which the person died”; 

(c) in subsection (4), the words from ““the 1953 Act”” to “and”, where it second 15 
occurs, are repealed. 

(4) In section 3(3)(b) (licences), the words from “carries” to “and” are repealed. 

(5) In section 4 (lawful examinations)— 

(a) in subsection (1), for the words from “a person” to “request” substitute “a person, 
who at the time the request is made is 12 years of age or over, requests”; 20 

(b) after that subsection, insert— 

“(1A) A request by a person under subsection (1) must be in writing and— 

(a) signed by the person and subject to subsection (1C)(a), witnessed by an 
adult who is a witness to both the signature and the content of, and signs, 
the writing; or 25 

(b) subject to subsections (1C)(b) and (1D), if the person is blind or unable 
to write, signed by an adult (the “signatory”) on his behalf and witnessed 
by another adult who is a witness to both the signature and the content 
of, and signs, the writing. 

(1B) A request by a person under subsection (1) which is signed by a signatory on 30 
behalf of the person and witnessed as mentioned in subsection (1A)(b) must 
contain a statement signed by both the signatory and the witness in the 
presence of the person and of each other that the person, in the presence of 
them both, expressed his intention to make the request and requested the 
signatory to sign the request on his behalf.  35 

(1C) If the person making the request under subsection (1) is 12 years of age or over 
but not an adult— 

(a) in the circumstances mentioned in subsection (1A)(a)— 

(i) the request must be witnessed by two adults who are present at the 
same time, and 40 

(ii) each witness must, at the time of witnessing, certify (in writing 
signed by the witness) that, in the opinion of the witness, the 
person understood the effect of the request and was not acting 
under undue influence in making it, 
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(b) in the circumstances mentioned in subsection (1A)(b)— 

(i) the signatory must, at the time of signing on behalf of the person, 
certify (in writing signed by the signatory) that, in the opinion of 
the signatory, the person understands the effect of the request and 
is not acting under undue influence in making it, and 5 

(ii) the witness must, at the time of witnessing, certify (in writing 
signed by the witness) that, in the opinion of the witness, the 
person understands the effect of the request and is not acting under 
undue influence in making it. 

(1D) Nothing in paragraph (b) of subsection (1A) prevents a person who is blind 10 
from signing a request under subsection (1) in accordance with paragraph (a) 
of subsection (1A).”; 

(c) subsection (3) is repealed; 

(ca) in subsection (4), for the words “subsections (6) to (8)” substitute “subsection (6) 
and section 4B(1) and (2)”; 15 

(d) in subsection (6), the words “This subsection applies only to Scotland.” are 
repealed; 

(e) subsections (7) and (8) are repealed; 

(f) after subsection (9), insert— 

“(9A) This section does not apply to the use of an imported body for anatomical 20 
examination.”; 

(g) subsections (10) and (11) are repealed. 

(6) After that section, insert— 

“4A Lawful examinations: imported bodies 

(1) Subject to subsection (2), the person lawfully in possession of an imported 25 
body may authorise use of the body for anatomical examination if— 

(a) the body is imported for use for anatomical examination in Scotland; 

(b) either— 

(i) there has been no previous examination of the imported body 
outwith Scotland (being anatomical examination or examination 30 
which has the characteristics of anatomical examination), or 

(ii) there has been such an examination of it but only for the purpose 
of removing and retaining one or more parts of the body for the 
purposes of education, training or research, and 

(c) no more than three years have elapsed since the date of death. 35 

(2) The person may only authorise such use if licensed under section 3(2) to— 

(a) carry out anatomical examinations, and 

(b) have possession of anatomical specimens. 

(3) Subject to section 4B(1) and (2), the anatomical examination of an imported 
body in accordance with an authority given in pursuance of this section is 40 
lawful by virtue of this section. 
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4B Lawful examinations: additional provision 

(1) No authority may be given under section 4(2) or 4A(1) in respect of a body by 
a person entrusted with the body for the purpose only of its interment or 
cremation. 

(2) Authority under section 4(2) or 4A(1) expires at the end of the statutory period 5 
(even if the person lawfully in possession of the body concerned authorises its 
use under section 4(2) or, as the case may be, 4A(1) for a longer or a shorter 
period or for no particular period). 

(3) In subsection (2), “the statutory period” means the period of 3 years (or such 
other period as the Scottish Ministers may from time to time by order specify 10 
for the purposes of this subsection) beginning with the date of the deceased’s 
death. 

(4) The power to make an order under subsection (3) shall be exercisable by 
statutory instrument subject to annulment in pursuance of a resolution of the 
Scottish Parliament; and no such order shall apply in relation to the body of a 15 
person who died before the coming into force of the order.”. 

(7) In section 5 (control of possession after examination)— 

(a) for subsection (1) substitute— 

“(1) This section applies where— 

(a) authority under section 4(2) or, as the case may be, 4A(1) to use a body 20 
for anatomical examination has expired, 

(b) the anatomical examination of a body has been concluded before the 
expiry of such authority, or 

(c) a body has been used for examination outwith Scotland (being 
anatomical examination or examination which has the characteristics of 25 
anatomical examination) except in a case where— 

(i) that examination was only for the purpose of removing or retaining 
one or more parts of the body for the purposes of education, 
training or research, 

(ii) the body is imported for use for anatomical examination in 30 
Scotland, and  

(iii) no more than three years have elapsed since the date of death, 

 whether or not the body or part of the body has undergone any process to 
preserve it.”; 

(aa) in subsection (2), for “and (4)” substitute “, (4) and (4A)”; 35 

(b) for subsection (4) substitute— 

“(4) Subsection (2) does not apply— 

(a) where— 

(i) a person has possession of a part of a body whose anatomical 
examination has been concluded before the expiry of the authority 40 
under section 4(2) or, as the case may be, 4A(1), 

(ii) the part is such that the person from whose body it came cannot be 
recognised simply by examination of the part, 
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(iii) the person with possession is authorised to have possession under 
subsection (5), and 

(iv) possession of the part is lawful by virtue of section 6, nor 

(b) where— 

(i) a person has possession of a part of a body which has been used 5 
for examination outwith Scotland (being anatomical examination 
or examination which has the characteristics of anatomical 
examination), 

(ii) the part was removed from the body during the course of the 
examination, 10 

(iii) the death of the person from whose body the part has come has 
been registered or recorded (or the equivalent) under the law 
applicable in the country or territory in which the person died, 

(v) the part is such that the person from whose body it came cannot be 
recognised simply by examination of the part, and 15 

(vi) the person with possession is authorised to have possession under 
subsection (5). 

(4A) Subsection (2) does not apply where— 

(a) a person has possession of a body which has been used for examination 
outwith Scotland (being anatomical examination or examination which 20 
has the characteristics of anatomical examination), 

(b) the death of the deceased has been registered or recorded (or the 
equivalent) under the law applicable in the country or territory in which 
the deceased died, 

(c) the body was not imported for use for anatomical examination in 25 
Scotland; and is not so used at any time, 

(d) the body is such that the deceased cannot be recognised simply by 
examination of the body, and 

(e) the person with possession of the body is authorised to have possession 
under subsection (5).”; 30 

(c) in subsection (5)–– 

(i) after the word “education” insert “, training”; 

(ii) after the word “of”, at the third place it occurs, insert “bodies or, as the case 
may be,”; 

(iii) after the word “of”, at the fifth place it occurs, insert “a body or”; 35 

(d) in subsection (6)(a), after the word “to” insert “bodies or”. 

(8) In section 6 (lawful possession after examination)–– 

(a) in subsection (1)— 

(i) repeal the words “a person, in expressing”; 

(ii) for “has given” substitute “includes”; 40 

(iii) for “his” substitute “the person’s”; 
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(b) for subsection (3) substitute— 

“(3) Authority given under section 4A(1) for the use of an imported body for 
anatomical examination may include authority for possession of parts (or any 
specified parts) of the body to be held in accordance with the authority after the 
examination is concluded.”. 5 

(9) After section 6, insert— 

“Control of public display 

6A Control of public display 

(1) Subject to subsections (1A) to (2E), no person shall publicly display— 

(a) an anatomical specimen, 10 

(b) a body or part of a body which has been used for anatomical 
examination, or 

(c) a body or part of a body which has been used outwith Scotland for 
anatomical examination or examination which has the characteristics of 
anatomical examination, 15 

 whether or not it has undergone a process to preserve it. 

(1A) Subsections (2)(c), (2B)(e), (2D)(d) and (2E)(d) do not apply to such persons 
as the Scottish Ministers may by order specify; being persons responsible for 
the operation or control of such museums as they may so specify. 

(2) Where— 20 

(a) a person is authorised under section 5(5) to have possession of a part of a 
body,  

(b) possession of the part is lawful by virtue of section 6, and 

(c) the display is authorised under subsection (3), 

 subsection (1) does not apply as respects the public display of the part if the 25 
condition in subsection (2A) is met. 

(2A) The condition is that where the lawful possession of the part by virtue of 
section 6 is— 

(a) in pursuance of a request under section 4(1), that request also includes 
permission for public display (and there is no reason to believe that 30 
permission was withdrawn), or 

(b) in pursuance of an authority under section 4A(1), that authorisation also 
includes authority for public display. 

(2B) Where— 

(a) a person is authorised under section 3(4) to have possession of an 35 
anatomical specimen,  

(b) the anatomical specimen is in the course of being used for anatomical 
examination in pursuance of an authority under section 4(2) or 4A(1),  

(c) the body or a part of the body is such that the deceased cannot be 
recognised simply by examination of the body or, as the case may be,  40 
the part, 

(d) the statutory period referred to in section 4B(2) has not expired, and 
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(e) the display is authorised under subsection (3), 

 subsection (1) does not apply as respects the public display of the body or, as 
the case may be, the part of the body, if the condition in subsection (2C) is met. 

(2C) The condition is that where the anatomical examination is— 

(a) in pursuance of a request under section 4(1), that request also includes 5 
permission for public display (and there is no reason to believe that 
permission was withdrawn), or 

(b) in pursuance of an authority under section 4A(1), that authorisation also 
includes authority for public display. 

(2D) Where— 10 

(a) a person is authorised under section 5(5) to have possession of a part of a 
body, 

(b) the part is a part of a body which has been used outwith Scotland for 
anatomical examination or examination which has the characteristics of  
anatomical examination,  15 

(c) the part was removed from the body during the course of that 
examination, and 

(d) the display is authorised under subsection (3), 

 subsection (1) does not apply as respects the public display of the part. 

(2E) Where— 20 

(a) a person is authorised under section 5(5) to have possession of a body,  

(b) the body has been used outwith Scotland for anatomical examination or 
examination which has the characteristics of anatomical examination,  

(c) the body was not imported for use for anatomical examination in 
Scotland; and is not so used at any time, and 25 

(d) the display is authorised under subsection (3), 

 subsection (1) does not apply as respects the public display of the body. 

(3) If the Scottish Ministers think it desirable to do so in the interests of education, 
training or research, they may grant a licence to a person to publicly display the 
body or, as the case may be, the part, and a person is authorised under this 30 
subsection to so display a body or a part of a body if, at the time of the display 
he is licensed under this subsection. 

(3A) No person, whether the holder of a licence granted under subsection (3) or not, 
may publicly display a body or a part of a body while— 

(a) any procedure in relation to an anatomical examination, or 35 

(b) any similar procedure, 

 is being carried out. 

(3B) In subsection (3A)(a) the reference to “procedure” includes dissection, removal 
and implantation. 

(4) A person to whom a licence has been granted under subsection (3) shall— 40 
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(a) compile such records as may be specified by regulations made by the 

Scottish Ministers, and 

(b) retain for such period as may be so specified any records compiled in 
accordance with paragraph (a). 

(5) For the purposes of this section, public display, in relation to the body or part 5 
of the body of a deceased person (including an anatomical specimen)— 

(b) does not include— 

(i) display of the body or part for the purposes of enabling people to 
pay their final respects to the deceased or which is incidental to the 
deceased’s funeral; 10 

(ii) use of the body or part for the purpose of public display at a place 
of public religious worship, or at a place associated with such a 
place, if there is a connection between the body or, as the case may 
be, the part and the religious worship which takes place at the 
place in question. 15 

(6) The power to make an order under subsection (1A) or regulations under 
subsection (4)(a) shall be exercisable by statutory instrument subject to 
annulment in pursuance of a resolution of the Scottish Parliament.”. 

(10) In section 7 (licences: general provisions)— 

(a) in subsection (7), after the word “Act” insert “, subject to subsection (7A),”; 20 

(b) after that subsection, insert— 

“(7A) Subsection (7) does not apply in relation to a decision of the Scottish Ministers 
to revoke a licence under this Act if the Ministers consider that there would be 
a risk to public health if the requirements of that subsection were to apply, and 
where the Scottish Ministers consider that to be the case they shall notify the 25 
person to whom the licence was granted of the revocation and that for the 
reasons mentioned in this subsection the revocation takes effect on the date 
specified in the notification.”; 

(c) in subsection (8), after the word “(7)” insert “or (7A)”. 

(11) After that section, insert— 30 

“7A Appeal to sheriff principal against licence decision 

(1) This section applies to a decision of the Scottish Ministers under— 

(a) section 3(1) refusing to grant a licence for the use of premises for 
carrying out anatomical examinations,  

(b) section 3(2) refusing to grant a licence to a person to— 35 

(i) carry out anatomical examinations, or  

(ii) have possession of anatomical specimens,  

(c) section 5(5) refusing to grant a licence to a person to have possession of 
a body or a part of a body, 

(d) section 6A(3) refusing to grant a licence to a person to publicly display a 40 
body or a part of a body, 

(e) section 7(5) granting a licence subject to conditions,  
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(f) section 7(6)(a) revoking a licence. 

(2) The— 

(a) applicant, in the case of a decision referred to in subsection (1)(a), (b), 
(c), (d) or (e), and 

(b) person to whom the licence was granted, in the case of a decision 5 
referred to in subsection (1)(f),  

 may, before the expiry of the period of 21 days beginning with the day the 
decision is made, appeal under this section to the sheriff principal against the 
decision on one or more of the grounds mentioned in subsection (3). 

(3) The grounds are that the Scottish Ministers in arriving at their decision— 10 

(a) erred in law,  

(b) based their decision on any incorrect material fact, 

(c) acted contrary to natural justice; or 

(d) exercised their discretion in an unreasonable manner. 

(4) An appeal to the sheriff principal under this section is to be— 15 

(a) where the appeal is against a decision under— 

(i) section 3(1), 

(ii) section 7(5) or 7(6)(a) in respect of a licence for the use of 
premises, 

 to the sheriff principal of the sheriffdom in which the premises are 20 
situated;  

(b) in any other case, to— 

(i) the sheriff principal of the sheriffdom in which the appellant 
resides, or 

(ii) the sheriff principal of the Sheriffdom of Lothian and Borders at 25 
Edinburgh. 

(5) In allowing an appeal under this section, the sheriff principal— 

(a) shall set aside the decision, and 

(b) shall— 

(i) if he considers that he can do so on the facts considered to be 30 
established by the Scottish Ministers, substitute his own decision, 
or  

(ii) remit the case to the Scottish Ministers for consideration anew.”. 

(12) In section 8(1) (regulations)— 

(a) in paragraph (a), after the word “4” insert “or section 4A”; 35 

(b) in paragraph (b)–– 

(i) after the word “to”, at the first place it occurs, insert “bodies or”, 

(ii) for the words “lawful by virtue of section 6” substitute “authorised under 
section 5(5)”; 
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(c) after that paragraph, insert “; 

(c) in relation to bodies or parts of bodies the display of which is authorised 
under section 6A(3) with a view to securing that the bodies or parts are 
decently cared for and displayed with appropriate respect”. 

(13) After that section, insert— 5 

“8A Code of practice 

(1) The Scottish Ministers may prepare a code of practice for the purpose of— 

(a) giving practical guidance to persons— 

(i) licensed under section 3(2) to carry out anatomical examinations 
or to have possession of anatomical specimens, 10 

(ii) authorised under section 5(5) to have possession of a body or parts 
of a body, 

(iii) authorised under section 6A(3) to publicly display a body or parts 
of a body, and 

(b) laying down standards expected in relation to such activities. 15 

(2) A code of practice prepared under subsection (1) may not be given effect 
unless and until it has been— 

(a) confirmed by order, and 

(b) brought into force on a day appointed by order, 

 by the Scottish Ministers. 20 

(3) The Scottish Ministers shall, before confirming a code of practice by order 
under subsection (2)(a)— 

(a) consult such persons as they see fit, and 

(b) lay a draft of the code before the Scottish Parliament. 

(4) The Scottish Ministers shall publish a code of practice so confirmed in such 25 
way as, in their opinion, is likely to bring it to the attention of those interested 
in it. 

(5) The Scottish Ministers shall— 

(a) keep a code of practice confirmed by order under subsection (2)(a) under 
review, and 30 

(b) prepare a revised code of practice where appropriate. 

(6) Subsections (2) to (4) apply to a revised code of practice prepared under 
subsection (5)(b) as they apply to a code of practice prepared under subsection 
(1). 

(7) Any person licensed or authorised as mentioned in subsection (1)(a) shall have 35 
regard to the provisions of a code of practice published under subsection (4) for 
the time being in force (so far as the provisions are applicable to the activity 
the person is licensed or, as the case may be, authorised to carry out); but a 
failure on the part of any such person to observe any provision of such code of 
practice shall not of itself render the person liable to any proceedings. 40 
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(8) The Scottish Ministers may, in carrying out their functions under this Act with 
respect to licences, take into account any relevant observance of, or failure to 
observe, a code of practice published under subsection (4), so far as dealing 
with an application for a licence under section 3(2), 5(5) or 6A(3). 

(9) The power to make an order under subsection (2)(a) or (b) shall be exercisable 5 
by statutory instrument subject to annulment in pursuance of a resolution of the 
Scottish Parliament.”. 

(14) In section 9(1) (inspectors of anatomy), the words “Her Majesty’s Inspector of Anatomy 
or (if the terms of the appointment so provide)” are repealed. 

(15) In section 10 (inspector’s power to inspect records and premises)— 10 

(a) in subsection (1), for the words “or 5(6)” substitute “, 5(6) or 6A(4)”; 

(b) in subsection (2)(a), for the words “section 11(1)(a)” substitute “section 11(1)”; 

(c) subsection (5) is repealed. 

(16) In section 11 (offences)— 

(a) in subsection (1)— 15 

(i) the word “or” following paragraph (b) is repealed; 

(ii) after paragraph (c), insert “or 

(d) publicly displays a body or part of a body in contravention of section 
6A(1) or (3A),”; 

(b) in subsection (5), in each of paragraphs (a), (b) and (c) for the words “or 5(6)” 20 
substitute “, 5(6) or 6A(4)”; 

(c) in subsection (9), after the word “director,” insert “member,”; 

(d) after that subsection, insert— 

“(9A) Where an offence under this section or against regulations under section 8 is 
committed by a Scottish partnership and is proved to have been committed 25 
with the consent or connivance of or to be attributable to any neglect on the 
part of a partner or a person who was purporting to act in such capacity, that 
person, as well as the partnership, is guilty of the offence and liable to be 
proceeded against and punished accordingly. 

(9B) Where an offence under this section or against regulations under section 8 is 30 
committed by an unincorporated association other than a Scottish partnership 
and is proved to have been committed with the consent or connivance of or to 
be attributable to any neglect on the part of a person who is concerned in the 
management or control of the association or a person who was purporting to 
act in any such capacity, that person, as well as the unincorporated association, 35 
is guilty of the offence and liable to be proceeded against and punished 
accordingly.”. 

(17) Before section 12, insert— 

“11A Interpretation 

In this Act— 40 

 “adult” means a person who is 16 years of age or over, 
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 “imported body” means the body of a deceased person who died outwith 

Scotland (and whose normal or usual place of residence immediately 
before his death was outwith Scotland) which is imported into Scotland 
from a place outside Scotland; and any reference to “imported” shall be 
construed accordingly.”. 5 

 

PART 6 

MISCELLANEOUS 

49 Arrangements by the Scottish Ministers for assistance with functions under section 
1, 2, 15(3), (3A) or (3B), 15A, 16(2) or 17(3) 

(1) The Scottish Ministers may make arrangements with a public authority in the United 10 
Kingdom for the authority to assist them (directly or indirectly) in relation to any of 
their functions under section 1, 2, 15(3), (3A) or (3B) (except the Ministers’ powers 
under that section to make regulations), 15A (except the Ministers’ power under that 
section to make regulations), 16(2) or 17(3).  

(2) Assistance under such arrangements may take the form of the carrying out by the 15 
authority of the function. 

(3) Arrangements under this section do not affect the responsibility for the carrying out of 
the Scottish Ministers’ functions. 

 
50 Power to give effect to Community obligations 

(1) The Scottish Ministers may by regulations amend this Act for the purpose of— 20 

(a) implementing a relevant obligation or enabling a relevant obligation to be 
implemented; 

(b) dealing with matters arising out of or related to a relevant obligation. 

(2) The power under subsection (1) includes— 

(a) (in particular) power to add or omit provisions; 25 

(b) power consequentially to amend or repeal any other enactment and any instrument 
made under an enactment. 

(3) In this section, “relevant obligation” means a Community obligation of the United 
Kingdom relating to material which consists of, includes or is derived from human cells. 

 
51 Bodies corporate etc. 30 

(1) Where an offence under section 14(1), 15, 16(4), 17(1) or (2) or 32(1) which has been 
committed by a body corporate is proved to have been committed with the consent or 
connivance of, or to be attributable to, any neglect on the part of— 

(a) a director, manager or secretary, member or other similar officer of the body 
corporate; or 35 

(b) any person who was purporting to act in any such capacity, 

that person, as well as the body corporate, is guilty of the offence and liable to be 
proceeded against and punished accordingly. 
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(2) Where an offence under section 14(1), 15, 16(4), 32(1) or 17(1) or (2) which has been 
committed by a Scottish partnership is proved to have been committed with the consent 
or connivance of, or to be attributable to, any neglect on the part of— 

(a) a partner; or 

(b) a person who was purporting to act in any such capacity, 5 

that person, as well as the partnership, is guilty of the offence and liable to be proceeded 
against and punished accordingly. 

(3) Where an offence under section 14(1), 15, 16(4), 32(1) or 17(1) or (2) which has been 
committed by an unincorporated association other than a Scottish partnership is proved 
to have been committed with the consent or connivance of, or to be attributable to any 10 
neglect on the part of— 

(a) a person who is concerned in the management or control of the association; or 

(b) any person who was purporting to act in any such capacity, 

that person, as well as the unincorporated association, is guilty of the offence and liable 
to be proceeded against and punished accordingly. 15 

 
51A Amendment of the Adults with Incapacity (Scotland) Act 2000 

(1) The Adults with Incapacity (Scotland) Act 2000 (asp 4) is amended as follows. 

(2) In section 16(6) (creation and exercise of welfare power of attorney)— 

(a) the word “or” at the end of paragraph (a) is repealed;  

(b) after paragraph (b), insert “; 20 

(c) make, on behalf of the granter, a request under section 4(1) of the 
Anatomy Act 1984 (c.14);  

(d) give, on behalf of the granter, an authorisation under, or by virtue of, 
section 6(1), 15, 24(1) or 37(1) of the Human Tissue (Scotland) Act 2006 
(asp 00); or 25 

(e) make, on behalf of the granter, a nomination under section 25(1) of that 
Act”. 

(3) In section 64(2) (functions and duties of guardian)— 

(a) the word “or” at the end of paragraph (a) is repealed; 

(b) after paragraph (b), insert “; 30 

(c) make, on behalf of the adult, a request under section 4(1) of the Anatomy 
Act 1984 (c.14);  

(d) give, on behalf of the adult, an authorisation under, or by virtue of, 
section 6(1), 15, 24(1) or 37(1) of the Human Tissue (Scotland) Act 2006 
(asp 00); or 35 

(e) make, on behalf of the adult, a nomination under section 25(1) of that 
Act”. 
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PART 7 

GENERAL 

52 Ancillary provision 

(1) The Scottish Ministers may by order make such incidental, supplemental, consequential, 
transitional, transitory or saving provision as they consider necessary or expedient for 5 
the purposes, or in consequence, of this Act. 

(2) An order under this section may— 

(a) make different provision for different purposes, 

(b) modify any enactment, instrument or document. 

 
53 Regulations or orders 10 

(1) Any power conferred by this Act on the Scottish Ministers to make regulations or 
orders— 

(a) must be exercised by statutory instrument; 

(b) may be exercised so as to make different provision for different purposes. 

(2) A statutory instrument containing an order or regulations made under this Act (except an 15 
order under section 56(2)) is, subject to subsection (3), subject to annulment in 
pursuance of a resolution of the Parliament. 

(3) A statutory instrument containing–– 

(a) regulations under section 50 or an order under section 52 containing provisions 
which add to, replace or omit any part of the text of an Act; 20 

(b) regulations under section 15(3), (3A) or (3B), 

is not to be made unless a draft of the instrument has been laid before, and approved by 
resolution of, the Parliament. 

 
54 Interpretation 

(1) In this Act unless the context otherwise requires— 25 

“adult” means a person who is 16 years of age or over; 

“child” means a person who is under the age of 16 years; 

 “local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39); 

“parental responsibilities” has the meaning given by section 1(3) of the Children 30 
(Scotland) Act 1995 (c.36); 

“parental rights” has the meaning given by section 2(4) of that Act; 

“post-mortem examination” has the meaning given by section 19;  

“tissue” includes skin, a cornea and bone marrow; 

“tissue sample” includes any derivative of skin. 35 

(2) In this Act— 
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(b) references to transplantation are to transplantation into a human body; and 
references to “transplant” or to “transplants” are to be construed accordingly. 

 
55 Repeals 

The enactments specified in column 1 of the schedule are repealed to the extent 
specified in column 2. 5 

 
56 Short title and commencement 

(1) This Act may be cited as the Human Tissue (Scotland) Act 2006. 

(2) The provisions of this Act, except this section and sections 47, 53 and 54, come into 
force on such day as the Scottish Ministers may by order appoint. 

(3) Different days may be appointed under subsection (2) for different purposes. 10 
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SCHEDULE  
(introduced by section 55) 

REPEALS 

 
 Enactment Extent of repeal 

  5 
 
 
 
 
 

Human Tissue Act 1961 (c.54) 
 
Corneal Tissue Act 1986 (c.18) 
 
Human Organ Transplants Act 1989 
(c.31) 
 

The whole Act. 
 
The whole Act. 
 
The whole Act. 
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